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* to dismiss the suit, but to 
make a proper decree ... ee 

(2) Where ihe st Court decides th 
issue of limitation in plaintiff's 
faror, and the other issues 
against him, and the , Without 
passing judgment on the question 
of limitation, remands the case, 
the —— may, in ultimate appeal, , 
try the question of limitation ... 

See Jurisdiction (13) 
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ADOPTION. 
A sút to set aside the alleged — of 


, VIL of 1859 s. 2 


defendant, the question in which 
as to the validity of the —— was 
substantially settled in former 
guits in which the same plaintiff 
and defendant were in direct con- 
test, was held to be barred by Act ' 
See Decree (5) 
_ See Minor Widow (1) 
See Privy Council Appeals 
(10) 
See Rent- Suit (1) 


ADVERSE POSSESSION. 
See Privy Council Appeals (14). 


ADVERSE TITLE. 


AGENCI. 


AGENT. 


See Right of Occupancy (2). 


See Privy Council Appeals (6) 
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See Privy Council Rulings (16) 


AGRERBMENT. 


ALIBNATION. 


See Execution (4). 


See Illegal Necessity (1). 


ALLUVIAL LAND. 


AMEER’S 


The words 


“Jand has been added 
to any estate paying revenue 
directly to Government” in Act 
LX of 1847;8. 6, explained Sit 

See Privy Council Appeals (8) 


Rerort. 


An —— is not void ab initio because 


it is based on butwarrah and: re- 
sumption proceedings which had 
been referred to him for compari- 
son with the land in dispute... 


e AMANDMENT OF PLANT. 
Where a plaintiff having errone- ` 


ously brought a suit under Act 
VUL (B. C.) of 1869 s. 30 applies 
to have his plaint amended, the 


, suit should not be dismissed, but 


APPEAL. 


(1) 


(2) 
è 


-cation 


some order passed on the appli- 
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An —— lies where the reality of 
an arbitration award is questioned 
No lies from an adjudication 
of an objection under Act VUI 
of 1859 s. 246, though the parties 
are at liberty to bring a suit to 
establish their right .., wee 
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(3) Where a precept was issue 
Judge to the Collecto 
Regulation V of 1812 8. 3, 
him to hold certain land i 
ment, the High Court al 

to be filed with liber 
respondent to contend thr 
lies ... eee see 

(4) Where no objection is tal 
— from an order in a8 
Act XIV of 1859 s. 15, 
barred by Act- XXII 
s. 26, and the is dec 
High Court refuses to 

` the Lower Appellate Cou 
iven to the plaintiff wha 
urt ought to have give 


See Act VIII (B.C 
See Arrears of Ren 
See Court Fees’ Act 
See Jurisdiction (6) 
See Summary Order 








P 
APpEAL TO Prtvy Councrm: i 
4 


(1) To establish a right of - 
for the party to show 
valuation is such as he si 
be ... bee ios 
The High Court refuse 
s. 89 of the Charter, to 
appeal, because the whol: 
«~ which would be reduce 
. in the event of the appet 
successful, was not w 


than Rs. 10,000 sai 
In applying for ee 
appeal to the Privy 
petitioner has no right 
the estimate of costs mi 
clerk of the Privy 
department; and the ple 
sight does not exci 
compliance with the rt 


Court * 
See Limitation (6) 
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ÅPPELLATB COURT. 


(1) The fact of a Court 
instance having made ar 
decree is a ground .n 
$ — to dismiss the su 
make a pro decree .. 

(2) Where the first Court d 
issue of limitation in 
favor, and the oth 
against him, and the — 
passing judgment on tt 
of limitation, remands 
the —— may, in ultimi 
try the question of limi 

See Jurisdiction (li 
See Original Juris 





award is invalid .. | a 
See Appeal (1) 
See Jurisdiction (13) 


ARS OF RENT. 





o & suit for before Act VIII 
(B.0.) of 1869 came into operation, 
the claim being under Rs. 100, and 
the decision that of the Deputy 
Collector the proper procedure 
is thot laid down in Act X of 
1869, and the appeal lies io the 
Collector... vee ote 

See Jurisdiction (3) 
See Liability (1) 
. See Privy Č 


ARS OF REVENUE. 


. Collector need not, in a sale 
for , specify the kists in 
respect of which the arrears have 
accrued. His doing so does not 
prevent the Civil Court from 
inquiry whether arrears exist in 
respect of such kists ... 





SMENT. 
See Mesne Profits (2) 


[PTION. 


Yhere the first Court records its 
reasons distinctly, the Lower 
Appellate Court ought not to upset 
the judgment on the that 
the tenants gave false evidence in 
favor of the shareholder 





JHED PROPERTY. 


iny judgment-creditor coming after 
the appointment of the manager, 
ahd after the mortgage by the 
judgment-debtor with the con- 
sent of all parties, of——® may, 
notwithstanding, attach and sell 
what remains of the judgment- 
debtor's interest in the property... 

See Attachment (1) 

See Execution (6) 


CHMENT. 


1) An application for a second of 
attached property mortgaged with 
the consent of all parties, by the 
judgment-debtor, cannot be re- 
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scribed by the first part of J 
VIL of 1859 s. 239, and a notice 
sent is an effectual—— ,althoug] 
is refused by the Judge 


(3) The fact of a: judgment-debtc 


property being the subject of 
existing suit, 13 no hindrance to 
In execution; but it is in i 
Court’s discretion to order its 8 
at the fittest time 





(4) If at the date of the sale of a deci 


on a bond which only establis} 
a lien as incident to a mone 
debt, the property over wh: 
the lien extends has already be 
attached, the enforces the lie 
and if the property is sold pendi 
the ——, the lien is transferred fr 
the property to the purcha: 
monies eee eee 
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Banx MANAGER. 


See Original Jurisdiction ( 


BENAMEH PURCHASER. 


See Full Bench Rulings (1 
See Privy Council Ruling: 


Bowa F'rprs. 


See Original Jurisdiction ( 


See Plaint (1) 


BREACH oF CONTRACT. 
(1) In a suit to recover money 


account of rent for a mouz 
farmed out to plaintiff who ci 
not get possession, HELD that | 
cause of action isa , and 1 
action is one for damages fall: 
under Act XIV of 1859 s, 
el. 9 if the contract was vert 
and cl, 10 if in writing 





(2) In a suit to recover money 


account of rent for a mouz 
farmed out to plaintiff who canı 
get possession, HELD that | 
case is not that of a suit 
breach of an implied contract 
distinguished from s contract 
actual agreement eve 


e 
‘“RATION-AWARD, 


\) Where the terms of a submission 
to arbitration give no authority 
for the Majority of the arbitrators 
to make the award, it should be 
made by the whole of the 
arbitrators... see ssi 

1) Where, notwithstanding that 

laintifis actively object, a case 
19 submitted to arbitration, the 
award is invalid one eee 
See Appeal (1) 
See Jurisdichon (13) 


Ans OF RENT. 


a a suit for before Act VIII 
(B.C.) of 1869 came into operation, 
the claim being under Rs. 100, and 
the decision that of the Deputy 
Collector the proper procedure 
is that laid down in Act X of 
1859, and the appeal lies io the 
Collector... one se 

See Jurisdiction (8) 
See Liability (1) 
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. Collector need not, in a sale 
for , specify the kists in 
respect of which the arrears have 
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prevent the Civil Court from 


Inquiry whether arrears exist in 
Seth tn Load ew le a a 
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1it for before Act VIII 
C.) of 1869 came into operation, 
claim being under Rs. 100, and 
| decision that of the Deputy 
[lector the proper procedure 
that laid down in Åct X of 
59, and the appeal lies to the 
lector =... nee ane 
See Jurisdiction (3) 
See Liability (1) 
, See Privy a 


REVENUE. | x 
lector need not, in a sale 

cify the kists in 
pect of aiek the arrears have 
ued. His doing so does not 
went the Civil Court from 
juiry whether arrears exist in 
pect of such kists 


7 





See Mesme Profits (2) 
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ARBITRATION-A WARD. 


(1) Where the terms of a submission 
to arbitration give no authority 
for the thajority of the arbitrators 
to make the award, it should be 
made by the whole of the 
arbitrators ... s sus 

(2) Where, notwithstanding that 
plaintiffs actively object, a case 
18 submitted to arbitration, the 
award is invalid aa ees 

See Appeal (1) 
See Jurisdiction (13) 


ÅRERARS or RENT. 


In a suit for before Act VIH 
(B.C.) of 1869 came into operation, 
the claim being ander Re, 100, and 
the decision that of the Deputy 
Collector the proper procedure 
is that laid down in Act X of 
1869, and the appeal lies to the 
Collector =... aie re 

See Jurisdiction (3) 
See Liability (1) 
See Privy Č 


ARRRARS oF RRVERUR. ` 


A Collector need not, in Ħa sale 
for : cify the kists in 
respect of which the arrears have 
accrued. His doing so does not 
prevent the Civil Court from 
Inquiry whether arrears exist in 
respect of such kists ... as 








AgSESSM ENT, 
See Meme Profits (2) 


ASSUMPTION, 


Where the first Court records its 
reasons distinctly, the Lower 
Appallate Court ought not to upsot 
the judgment on the that 
the tenants gave false evidence in 
favor of the shareholder 





ATTACHED PROPERTY, 


Any judgment-creditor coming after 
the appointment of the manager, 
ahd after the mortgage by the 
judgment-debtor with the con- 
sent of all parties, of—— may, 
notwithstanding, attach and sell 
what remains of the judgment- 
debtor's interest in the property... 

See Attachment (1) 
See E:zecuiton (5) 


ATTACH SENT, 


(1) An application for a second of 
attached property mortgaged with 
the consent of all parties, by the 
judgment-debtor, cannot be re- 
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ARBITRATION-AWARD. 


(1) Where the terms of a submission 
to arbitration give no authority 
for the thajority of the arbitrators 
to make the award, it should be 
made by the whole of the 
arbitrators die eis 

(2) Where, notwithstanding that 

laintiffs actively object, a case 
is submitted to arbitration, the 
award is invalid dsi eee 
See Appeal (1) 
See Juriwsdichon (18) 


ARREARS or Rent. 





In a suit for before Act VIII 
(B.C.) of 1869 came into operation, 
the claim being under Rs. 100, and 
the decision that of the Deputy 
Collector the proper procedure 
is that laid down in Act X of 
1859, and the appeal lies to the 
Collector bee ase 

See Jurisdiction (8) 
See Liability (1) 
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. See Privy Council Rulings (15) 


ARREARS OF REVENUE. de 


A Collector need not, in a sale 
for ——, cify the kists in 





respect of which the arrears have ' 


accrued. His doing so. does not 
prevent the Civil Court from 
inquiry whether arrears exist in 
respect of such kists 


ASSESSMENT. 
See Mesne Profits (2) 


ASSUMPTION. 

Where the first Court records its 
reasons distinctly, the Lower 
Appellate Court ought not to upset 
the judgment on the that 
the tenants gave false evidence in 
favor of the shareholder 





ATTACHED PROPERTY, 


Any judgment-creditor coming after 
the appointment of the manager, 
ahd after the mortgage by the 
judgment-debtor with the con- 
sent of all parties, of——? may, 
notwithstanding, attach and sell 
what remains of the judgment- 
debtor’s interest in the property... 

See Attachment (1) 
See Execution (5) 


ATTACHMENT, 


(1) An application for a second —— of 
attached property mortgaged with 
the consent of all parties, by the 
judgment-debtor, cannot be re- 
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ÅTTACHNENT.—( Continued. )> 


fused by a Court on the ground 

of the property being under the 
management of the District Court, 
ursuant to s. 248, even if the 
udge’s precept forbids such 

(2) Moveable property sought to be 
attached, if in the hands of the 
Judge or the Judge's Court, must 

be attached In the mode pre- 
scribed by the first part of Act 
VICI of 1859 s. 239, and a notice so 
sent is an effectual—— although it 

is refused by the Judge cs 

(8) The fact of a judgment-debtor’s 
property being the subject of an 
existing suit, 18 no hindrance toits 

in execution; but itis in the 
Court’s discretion to order its sale 

at the fittest time aks eas 

(4) If-at the date of the sale of a decree 
on a bond which only establishes 

a lien as incident to a money- 
debt, the property over which 

the lien extends has already been 
attached, the enforces the lien ; 

and if the property is sold pending 

the —, the lien is transferred from 

the property to the purchase- 

_ monies one ese nee 
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ea See Original Jurisdiction (3) 
BENAMEE PURCHASER. 
See Full Bench Rulings (10) 
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See Privy Council Rulings (24) 


Bona Frps, , 
See Original Jurisdiction (3) 


Bowo. 
See Platni (1) 


Breacu or CoNTRACT. 
(1) In a suit to recover money on 
, account of rent for a mouzah 
farmed out to plaintiff who can- 


not get poe enn HELD that the ° 





cause of action is g , and the 
action is one for damages falling 
‘under Act XIV of 1859 s. 1 
cl. 9 if the contract was verbal, 
and cl. 10 if in writing oe 
(2) In a suit to recover money o 
account of rent for a mouzah 
farmed out to plaintiff who cannot 
get possession, HELD that the 
case is not that of a suit „for 
‘breach of an implied contract as 
distinguished from a contract of 
actual agreement one on 
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Barrish BURMA. e 


See Acts of State (1) 
See Damages (1) 
See Jurisdiction (2) 


Buanine Guat. 


See Act III of 1864 (2) 
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Uaua or ACTION. 
(1) Where a bond-holder having sued 


plaintiff and the representatives 
of T, his co-shnrer, “obtains a 
decree against the plaintiff only, 
HELD (by Phear, J.) that the 
latter, if he can allege that his 
own separate proper, waa mort~ 
gaged by the bond at T ’s request, 
that the money was applied with 
T's sanction to the benefit of 
the joint-property, and that the 
bivilions terwardg separated and 
divided the joint-property, his 
plaint would disclose a good 
ground to maintain an equity 
on his part to call upon T’s 
representatives to help in the 
proportion of his share in 
redeeming the mortgage 


(2) In a suit to recover his share of 


(3) 


money said to have been taken 
by defendant from the joint-funds, 
plaintiff haa no —— unless he can 
show that all the joint-property 
was divided except the sum in 
question, or that all the property 
was divided, and on an adjustment 
of accounts of past expenses there 





was a loss equal in amount to that ° 


item oe. sra oes 
In a suit for damages on account 
of a daily fine by the Howrah 
Municipality, and the detention of 
an omnibus, the fine being set 
aside bythe High Court, and the 
detention pronounced illecal,— 
Exp that the plaintiffs , if 
any, would accrue upon the 
seizure of the omnibus, and not 
upon the order of the High Court 
which allowed the conviction to 
stand as to one rupee; and that 
the continued detention is nota 
fresh —— from day to day hie 

See Contribution (1) 

See Dispossession (1) 

See Limitation (9) 

See Original Jurisdiction (1) 

See Privy Council Rulings (7) 





CERTIPICATE. 


© = See Act VITI of 1859 (1) 


See Act XX VII of 1869. (1) 
See Full Bench Rulings (10) 
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See Privy Council Rulings (22) 
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OHITTAS. 
See Evidence (10) 
COMPENSATION, 
The due to plaintiff for the delay 





between the date of filing of 
an and the date when the 
ecree may be expected to. be 
satisfied, is best estimated by a 
uniform rate of interest upon the 
total amount decreed reckoned 
from date of decree -.., ons 


ConPIBMATION OF PossEssion. 


See Court Fees (1) 
See Privy Council Appeals (1) 


ConsIDBRATION, 


34. 


See Privy Council Appeals (18) 


CONSTRUCTION. 

(1) In construing a judgment, if a 
difficulty is found in reconciling 
the conclusion ultimately come 
to with the -previous part, such 
a must be rejected ... aie 

hat is meant where a decree 
awards plaintiff's claim “with 
usual costs and interest ” one 
(3) The hinge upon which the decision 
of every particular case turns is the 
‘intention of the parties collected 
from the language they have used. 

The intention of an instrament is 

to be determined by the nature of 

the provisions and the language of 
the whole instrument .., ce 
(4) How to determine the intention of 
the stipulations recorded in an 
instrument, and to distinguish 
‘between a penalty and liquidated 
damaces ies a nas 
(5) Where a decree giving costs and 
damages does not indicate the 
damages or the persons liable, the 
~ frst Court deals reasonably in, 
construing it with the recital 
preceding and a portion of the 
udgment set out on the decree .,. 
(6X ia construing a deed' of sale where 
the terms are rmbiguous, the 
conduct of the parties immediatel 
after ond acting upon the deed is 
very important a ee 
(7) Where a deed of compromise 
between plaintiffs and defendants 
stipulates for the payment by the 
latter to the zemindar of a certain 
gum as rent, and that in default 
they would have no right to the 
luuds specified, meLD that, as what 
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See Acts of Siate (1) 
See Damages (1) 
See Jurisdiction (2) 


Buenine GHAT. 


See Act III of 1864 (2) 
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(2) In & suit to recov 


(1) Where a bond-holder having sued 
plaintiff and the representatives 
of T, his co-sharer, “obtains a 
decree against the plaintiff only, 
nELD (by Phear, J.) that the 
latter, if he can allege that his 
own separate property was mort- 

ged by the bond at T ’s request, 
Brat the money was applied with 
T’s sanction to the benefit of 
the joint-property, and that the 
brothers afterwards separated and 
divided the joint-property, his 
plaint would disclose a good 
ground to maintain an equity 
on his part to call upon ‘T's 
representatives to help in the 
proportion of his share in 
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is share of 
money said to have been taken 
by defendant from the joint-funds, 
plaintiff has no unless he can: 
show that all the joint-property 
was divided except the sum in 
question, or that all the property 
was divided, and on an adjustment 
of accounts of past expenses there 
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was a loss equal in amount to that ° 


item as ace sis 
(8) In a suit for damages on account 

of a daily fine by the Howrah 
Municipality, and the detention of 
an omnibus, the fine being set 
aside bythe High Court, and the 
detention pronounced illegal,— 
Hevp that the plaintiff's ar 
any, would accrue upon the 
seizure of the omnibus, and not 
upon the order’ of the High Court 
which allowed the conviction to 
stand as to one rupee; and that 
the continued detention is nota 
fresh ——— from day to day 

See Contribution (1) 

See Dispossession (1) 

See Limitation (9) 

See Original Jurisdiction (1) 
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See Evidence (10) 
CoMPHNSATION, 
The due to plaintiff for the delay - 





between the date of filing of 
sale and the date when the 
ecrea may be expected to- be 
satisfied, is best estimated by a 
uniform rate of interest upon the 
total amount decreed reckoned 
from date of decree `... eee 


ConFIBMATION OF POSSESSION. 


See Court Fees (1) 
See Privy Council Appeals (1) 


CONSIDBRATION, 
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é1) In construing a judgment, if a 
difficulty is found in reconciling 
the conclusion ultimately come 
to with the previous part, such 
art must be rejected ... T 
(2) What is meant where a decree 
awards plaintiff's claim “with 
usual costs and interest ” i 
(8) The hinge upon which the decision 
of every particular case turns is the 


intention of the parties collected — 


from the language they have used. 
The intention of an instrument is 
to be determined by the nature of 
the provisions and the language of 
the whole instrument ... “is 
(4) How to determine the intention of 
the stipulations recorded-in an 
instrument, and to distinguish 
between a penalty and liquidated 
damages eee bes or 
(5) Where a decree eine coe and 
damages does not indicate the 
damages or the persons liable, the 
first Const deals reasonably in 
construing it with the recital 
preceding and a portion of* the 
udgment set out on the decree ,.. 
(6) in eonstruing a deed' of sale where 
the terms are ambiguous, the 
conduct of the parties immediately 
after and aeting upon the deed 1s 
very Important T ais 
(7) Where a deed of compromise 
between plaintiffs and defendants 
stipulates for the payment by the 
latter to the zemindar of a certain 
sum as rent, and that in default 
they would have no right to the 
luuds specificd, mecp that, as what 
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on his part to call upon Ts difficulty is found in rec 


representatives to help in the 
proportion of his share in , | 
‘ redeeming the mortgage ' 24 |, 
(2) In a suit to recover his share of 
money'said to have been taken 


the conclusion ultimately 
to with the ‘previous pir 
art must be rejected .. 

(2) W ty hat is meant where a 
awards plaintiff's claim 


-~ 


by defendant from the joint-funds, 
plaintiff has no unless he can 
show that all the joint-property 
was divided except the sum in 
question, or that all the property 
was divided, and on an adjustment 
of accounts of past expenses there 





was a loss equal in amount to that ° 








usual costs and interest ” 


(3) The hinge upon which the í 


of every particular case tur! 


` intention of the parties c 


from the language they ha 
The intention of an instru 
to be determined by the n: 
the provisions and the lang 


item 43 the whole instrument ... 
(3) In a suit for damages on account (4) How to determine the intes 
of a daily fine by the Howrah the stipulations recorded 
Municipality, and the detention of instrument, and to dis 
an omnibus, the fine being set between a penalty and Hg 
aside by*the High Court, and the damages 
detention pronounced ilegal,— (5) Where a decree giving cı 
Haro that the plaintiffs , if damages does not indict 
any, would accrue upon the damages or the persons lia 
seizure of the omnibus, and not first urt deals reason: 
upon the order'of the High Court _ construing it with the 
which allowed the conviction to preceding and a portion 
stand as to one rupee; and that dgment set out on the de 
the continued detention is nota (6) ja construing a deed' of sal 
fresh from day to day we 839 the terms are ambiguot 


See Contribution (1) 

See Dispossession (1) 

See Limitation (9) 

See Original Jurisdiction (1) 


See Privy Council Rulings (7) 


CERTIFIOATS. 


@ See Aci VIIL of 1859 (1) 
, see Act XX VII of 1869 (1) 
See Lull Bench Rulings (10) 


conduct of the parties imm 
after and acting upon the 
very important 


(7) Where a deed of com 


between plaintiffs and de 
stipulates for the payment 
latter to the zemindar of a 
sum as rent, and that in 
they would have no righ 
lauds specified, warp that, 


ARS oF RENT. 


n a suit for —— before Act VIII 
(B.C.) of 1869 came into operation, 
the claim being under Rs. 100, and 
the decision that of the Deputy 
Collector the proper procedure 
is that laid down in ee X of 
1859, and the appeal lies to the 
Collector ... ove see 

See Jurisdiction (8) 
See Liability (1) 


X 


128 


, See Privy Council Rulings (15) 


h 
ARS OF REVENUE. z 


\ Collector need not, in a sale 
for , specify the kists in 
respect of which the arrears have 
accrued. His doing so does not 
prevent the Civil Court from 
Inquiry whether arrears exist in 
respect of such kists ... 





SM BNT, 
See Mesne Profits (2) 


fPTION. 


Where the first Court records its 
reasons distinctly, the Lower 
Appellate Court ought not to upset 
the judgment on the that 
the tenants gave false evidence in 
favor of the shareholder 





CHED PROPERTY. 


Any judgment-creditor coming after 
the appointment of the manager, 
ahd after the mortgage by the 
judgment-debtor with the con- 
sent of all parties, of——#? may, 
notwithstanding, attach and sell 
what remains of the judgment- 
debtor's interest in the property... 

See Attachment (1) 
See Execution (5) 


CHMENT, 


1) An application for a second of 
attached property mortgaged with 
the consent of all parties, by the 
judgment-debtor, cannot be re- 





283 


299 


37 


ew ee ey eee WA we 


3 

is refused by the Judge 

(3) The fact of n: judgment-debtor 
property being the subject of a 
existing suit, 18 no hindrance toil 

in execution; but it isin th 
Court’s discretion to order its sal 

at the fittest time me ài 

(4) If-at the date of the sale of a decre 
on a bond which only establishe 

a lien as incident to a money 
debt, the property over whic 

the lien extends has already bee 
attached, the enforces the lien 

and if the property is sold pendin 

the ——, the lien is transferred fror 

the property to the purchase 
monies (EE gee (E 








B 


Bank MANAGER. 


See Original Jurisdiction (3 


BENAMER PURCHASER. 


See Full Bench Rulings (10 
See Privy Council Rulings | 


Bowa FIDES. 


See Original Jurisdiction (3 


Bonn. 


See Plaint (1) 


BREACH or Contract, 


(1) In a suit to recover money o 
, account of rent for a mouza 
farmed out to plaintiff who car 
not get possession, HELD that th 
cause of action isa , and th 
action is one for damages fallin 
under Act XIV of 1859 s. 
cl. 9 if the contract was verba 
and cl. 10 if in writing . 
(2) In a suit to recover money o 
account of rent for a mouza 
farmed out to plaintiff who canne 
get possession, HELD that th 
case i3 not that of a suit „fc 





breach of an implied cont £ 
distinguished from a contract ¢ 
„&ctual agreement aes . 


| INDEX (CIVIL RULINGS). 


Page. 


e 
CONSTRUCTION.—-( Continued. ) 


f 


OonsTRUCTIVE KNOWLEDGE. 


the defendants have to do is of a 
perpetually recurring nature, and 
the Court cannot preserve the 
plaintiffs from being sued by the 
zemindar, the intention of the 
deed ia that its term’ should be 
strictly enforced 


See Decree (4) 
See Full Bench Rulings (4) 


See Privy Council Appeals (5) 


` 


434 


See Privy Council Rulings (16) \ 


ConTRAOCT. 


Where & 


CONTRIBUTION, 


utnee lease of certain 
properties was to be executed in 
plaintiffs favor in case certain 
money borrowed from them was 
not repaid by a given date, and 
the deed embodying this stipula- 
tion was to counted as.a 
putnee pottah if the lease was not 
executed, HELD that the morie 
not having been paid or the Soi 
executed, the plaintiffs were 
entitled to possession on the footing 
of a pottah from the date of suit ; 
the transaction being a to 
create a putnee 

See Breach of Contract (2) 





274 


ae Privy Council Appeals (10) 


4 


(1) Where a bond-holder, having sued 


plaintiff and the representatives 
of T his co-sharer, obtained a 
decree against the plaintiff only, 
the latter cannot, before having 
aid the decretal money, come 
into Court and ask to be paid by 
his co-sharers . 


(2) There need be no written demand 


before charging interest on a 
claim for , Act XXXII of 
1839 not applying to——suits 


See Cause of Action (1) 
See Co-sharer (1) 

See Interest (2) 

See Onus Probandi (1) 





CONVEYANCE. 


The —— of property by a native 


Cory. 


lady to her mooktear without con- 
sideration cannot be upheld 


See Privy Council Appeals (9) 


See Right of Suit (3) 


See Evidence (1) 


24 


98 


146 


Co-sHARER, 


Vi 


Pagi. 


4 


(1) Where plaintiff's co-sharers have 


(2) An undivided 


Costa, 


been acquitted by a competent 
Court of all- obligation to eres the 
inal creditor, plaintiff's only 
abe i is to call upon them to pay 
himself, and this he cannot do till 
he has shown that he has done 
something in their bebalf 
cannot maintain 
a snit for arrears of rent against 
an occupant without evidence 
that the rents due have been 
separately collected, or that there 
is an agreement to pay them 
geparately, still less can such a 
suit be maintnined where the 
defendant is himself a om 
See Contribution (1) 








(1) A Court errs in making two differ- 


(2) 


ent awards of in one and the 
snme decree, and ought only to 
direct the payment of the differ- 
ence by the one party to the 
other 
Where a Conrt makes two 
different awards of in one 
and the same decree, the decree- 
holder can apply for execution of 
the difference only of the two 
amounts awarded oes 

See Construction (2) 

See Limitation (8) 

See Objection (1) 

See Original Jurisdiction (5) 








Court Faes Act. 
'(1) Hexp that when, in a suit fora 


declaratory order to set aside a 
summary order under Act VIII 
of 1859 s. 246, consequential 
relief is sought, the stamp fee 
leviable is the ad valorem fee pre- 
scribed by the —— 


(2) Section 12 of the — does not 


(3) Reference under s. 5 


prevent n party from appealing to 
the High Court under s. 36, 
Civil rocedure Code, and 
urging that the first Court was 


wrong as to the particular article - 


of the schedule of fees by which 
the case was governed... ie 


CRIMINAL PROCEDURE CODE. 


Section 3418. 


See Jurisdiction (16) 


Crogs-A WARD. 


See Costs (1) (2) 


Cross—-DECREE. 0 


See Purchaser (2) 


16: 


18; 


wb 


|’ 


23 


x INDEX (CIVIL RULINGS). 








e 
Page. ° r Page. 
Decrer.— ( Continued. ) n 
Where defendant's position in a (5) Where a was imperfect and 
branch of the family is similar to could not be drawn up from the 
that of the thakoor in the eldest » judgment, and the J A was notin 
branch, he has a right to contend the district, the High Court ordered 
that the same—must be presumed a fresh trial, each party bearing 
to obtain in both until the contrary his own costs in appeal 267 


is proved en 
See Onus Probandi (6) 


289 


(6) A — for the payment of a loan. 


with costs and interest, and for 


recovery of the amount by sale of 
the property pledged, does not 
limit plaintiff’s right to recover 
only by sale of the property in 
uestion. Defendants personal 
hability arises on receipt of the 
money, and the mortgage merely 
gives additional security 281 
affirmed by an order of the 
Privy Council must be executed 
with the execution of that He 
and not as separate decrees .. 301 
(8) A Judge aota contrary to law in 
amending his —— in the absence 
of a defe ndant and without pre- 


= D 
DAMAGES. 
* Where alternative ——~ are awarded 

to the plaintiff in a suit for the 
recovery of timber which defend- 
ants have at their own risk brought 
down from Tonghoo to Rangoon, (7) 
HELD that plaintiff may insist on 
delivery, or in default to recover 
the value of the timber without 
any deduction on account of 
charges incurred by defendant in 
removing the timber ... 123 





See Breach of Contract a) vious notice to him ,.. .. 849 
See Mesne Profits (1) See Act VIII of 1859 (6) š 
, See Privy Council Appeals (10) See Act XX of 1866 (1) 
See Appellate Court (1) 
Desurrur Laxo. See Co ompensation (1) 


See Construction (2) (6) 
See Execution (6) 





A suit for surplus proceeds of 
where the parties are sebaits, is 
not a suit between co-trustees to- See full Bench Rulings (1) 
_ the share claimed, but one to See Purchaser (2) 
which the law of limitation can g 
apply ons eee 35 | DECREE INTER PARTES. 
DECREE. See Evidence (3) 
(1) A —- passed for a specified 
quantity of land, but giving no 
. boundaries of such land, is held. 


DECLARATORY DECREE, 
(1) Where plaintiffs ask for a declara- 


with reference to Act VILL of 
1859 s. 190 to be indefinite and 








tion of right to remove to their 
own house and keep there, for the 





incapable of execution .. 81 period of their turn of worship, an 
(2) Where the —— ofa Bench of the idol set up by the common 
h Court for possession of land ancestor of the litigants, but whose 
within specified boundaries is temple has been destroyed by the 
amended with reference to a erosion of the river, HELD, that 
articular map which another the Court before making a 
Bench 4 in the meanwhile says is should define the period for which 
not a good map, HELD that, as the laintiffs are entitled to worship... 28 
decision of the latter Bench was (2) Å decree declaring the right of 
before the former Bench at the laintiffs to remove to their, own 
time of the amendment, whichis hones for the period of their turn 
clear and definite in its terms, and of worship, an idol set up by the 
as the land in question was common ancestor of the litigants, 
delineated on the map, the ought also to provide for the 
should be executed... 109 reconveyance of the idol to the 
(3) Where in a suit to recover .a third place where it was, at plaintiffs’ 
part of a khanabaree, plaintiff does expense and before the eee 
not prove the pecs: claim that of their turn .. ib. 
he makes, still if he is substantially (3) Where a reversioner failed ig: a 
right, he ought to have a 195 suit to set aside a zur-i-peshgee 
(4) gin ambiguous —— must be lease executed more than nine years 
construed so as to be in harmony previously owing to inability to 
with the words of the law s. 261 establish his night, the Ligh Court 


~—~wSse = - 


EP Pere ee ae ee ee 


CONSTRUCTIVE KNOWLEDGE. 


See Privy Council Rulings (16) 


CONTRACT. 


Where a putnee lense of certain 
properties was to be executed in 
plaintiff's favor in case certain 
money borrowed from them was 
not repaid by a given date, and 
the deed embodying this stipula- 
tion was to be counted as a 
putnee pottah if the lease was not 
executed, HELD that the more 
not having been paid or the pottah 
executed, the plaintiffs 
entitled to possession onthe footing 
of a pottah from the date of guit ; 
the transaction being a to 
create a putnee 

See Breach of Contract (2) 
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See S Council Appeals (10) 


CONTRIBUTION. 


(1) Where a bond-holder, having sued 
plaintiff and the representatives 
of T his co-sharer, obtained a 
decree against the plaintiff only, 
the latter cannot, before having 
paid the decretal money, come 
into Court and ask to be paid by 
his co-sharers . 

(2) There need be no written demand 
before charging interest on a 
claim for , Act XXXII of 
1839 not applying to——suits 


See Cause of Action (1) 
- See Co-sharer (1) 
See Interest (2 

di (1) 





See Onus Pro 


CONVEYANCE. 
The 





of property by a native 
lady to her mooktear without con- 
sideration cannot be upheld 0 
See Privy Council Appeals (9) 
g See Right of Suit (3) 


See Evidence (1) 


24 


98 


145 


l 





HIL OCCUPHIID WiLLUUL EVIUC!I 
that the rents due have bc 
separately collected, or that th 
is an agreement to pay thi 
separately, still less can such 
suit be maintnined where t 
defendant is himself a —— 
See Contribution (1) 


Costs. 

(1) A Court errs in making two diffe 
ent awards of —— in one and t 
same decree, and ought only 
direct the payment of the diffe 
ence by the one party to t 
other 
Where a Court makes t 
diferent awards of in o 
and the same decree, the decre 
holder can apply for execution 
the difference only of the t 
amounts awarded eee 

See Construction (2) 

See Limitation (8) 

See Objecizon (1) 

See Original Jurisdiction ( 


(2) 





Court F'nes’ Act, 


‘(1) Hero that when, in a suit foi 
declaratory order to set asidi 
summary order under Act Vi 
of 1859 s. 246, consequent 
relief is sought, the stamp i 
leviable is the ad valorem fee px 
scribed by the —— : 

(2) Section 12 of the does r 
prevent a party from appealing 
the High Comt under s. t 
Civil Procedure Code, 2a 
urging that the first Court w 
wrong as to the particular artic 
of the schedule of fees by whi 
the case was governed... 

(3) Reference under s. 5 





tit 


CRIMINAL PROCEDURE CODE. 
Section 818. See Jurisdiction (16) 


Cross-AWARD. 


See Costs (1) (2) 


Cross-DEcrex. 
See Purchaser (2) 
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n : Page. P age. 
DECLARATORY Decrar.—( Continued. ) Dower.—( Continued. ) 
was asked to continue it by re- (2) .Where, in a suit by the widow of 
manding it to the Lower Court for F, brought against F's heir-at-law 
a . KELD, that it was not a for deferred , it is found that 
case in which it would be right for no portion of F's estate has come 
the Court to exercise its discretion 32 into defendant's hands: Hexp that 
(4) A Court ought not to makea whether the property was in the 
declaration of right in favor of a hands of the plaintiff herself, or 
party on a state of facts which are of a third party, a suit for a 
not sufficient to enable it to grant declaration of right would ‘be 
relief 268 premature ees sae 268 
(5) Where N L died, leaving a widow See Declaratory Decree (4) 
and an adopted son, and on the See Privy Council Rulings (22) . 
death of the latter the widow 
adopted another son, and N Ls A 
brother sued to have the adoption EJECTMENT. 
declared invalid and to have his (1) A ndie, who admits that 
reversionary right declared, the defendant has been his tenant, 
‘ Courtrefused to make the declara- cannot succeed in a suit for ; 
tion... T 419 except on the ground that the 
See Court Fees (1) ; eriod of tenancy has elapsed, or 
See Dower (2) l in some way terminated 215 
See Full Bench Rulings (5) (2) The liability to — of the holder 
See Limitation (2) of a mokurruree istemoraree ijarah 
- See Minor Widow (1) is to be determined by the condi- 
See Privy Council Rulings (1) tions of his lease, and not by the 
(10) (14) , provisions of Act X of 1869 s. 2} 384) 
(3) Plaintiff’s ancestor purchased a 
Depucrion. property sold in oer of a 
; DEE TA decree against R and ÈL, 
See Limiiation (1) sbianed by B L in, 1948, iad 
Denies Comsucnian takes possession. In 1861 K R 
j i sued R CO's representatives on a 
See Construction (7) mortgage-bond, and obtained a 
decree against the defendants 
Deep or BALE, personally, which did not direct 6 
See Construction (6) the sale of the mortgaged property. 
See Privy Council Rulings (18) In 1868, K R in execution sold 
the right, title, and interest of her 
DIsrNHERISON, judgment-debtors to defendants, 
sor eliet who paid the consideration-money 
aE Crates foi (2) and sles Jaara Plaintiff 
now sues for ELD that 
PIEPORSERSIOR: defendants are entitled to stand in 
Where parties are livmg in com- K R’s shoes as an incumbrancer, so 
mensality and joint possession, far as their money has gone to pay 
no cause of action arises to one off the charge K R had on tho 
for recovery of his share till he is land; and that the suit must be 
dispossessed by the other, and taken to be a redemption suit, and 
limitation runs from date of ——... 344 the plaintiff ought not to recover 
: the property without paying to 
Docuniantsr defendants as much as may appear ~ 
A Judge ought not to deal with a * dueto them ... vee $22 
ease on not forming part of See Enhancement (4) 
the record „s. eee or. 299 E\wHANOBMBERT, 
f (1) Where a suit for —— is decided 
Dower. bene plaintiff upon a question 
(1); In a suit by the widow of F for a mokurruree, plaintiff cannot 
deferred — brought against F's afterwards in special appeal take 
heir-at-law, where 1t ie found that advantage of the regular proof of 
‘no portion of F's estate has come tender to have the suit ee 93 
into defendant's hands, warp that (2) A landlord may bring his suit 
no decree can be made against the ———whenever he pleases: it is 
defendant, or as against. property the tenant to prove his right to 
not in the hands of the other party 268 hold ata fixed rate... 196 


f 


a 


ISNHANOBMERT.— ( Continued. ) 
(3) In a suit to set aside notice of 


(4) A ‘tenant in 


INDEX (CIVIL RULINGS). 





when plaintiffs put in docu- 
ments showing thet they have 
long held at existing rates, and 
there is no evidence that the land 
has not been held at uniform rates 
from the permanent settlement, 
they are entitled to the presump- 
“tion prescribed by Act VIII (B. 6, 
of 1869 8.4 ... re ae 
ossession under a 
ottah and after execution of a 


ubooleut, is entitled to the usual ' 


notice before eviction or enhance- 
ment by a decree of Court. He 
is not liable to or eviction in 
a suit against a third party where 
he is merely made a defendant 4. 
See Act X of 1859 (1) 
See Notice (3) 





Page. 


206 


347 


See Privy Council Appeals (12) 


(15) (23) 


See Regulation VIII of 1193 (1) 


EQUITABLE RELEF. 
Where a 


utnee lease of certain 
properties was to be executed in 
plaintiffs’ favor in case certain 
money borrowed from him was 
not repaid by a given date, the 
money in that casebeing considered 
as a bonus for the lease; and where 
the deed embodying this stipula- 
tion was to bé counted as a putnee 
pottah if the lease was not execut- 
ed, HHL that the plaintiff is 
entitled to relief even though he 
may ask for something he is not 
strictly entitled to; and if the’ 
bonus is inadequate, the Uourt 
may equitably relieve defendant 
on payment of the original sum 
with interest from the date o 
advance se Yes oes 


Error rn Law. $ 


See Evidence (2) 


ESTOPPEL. 


In a mit upon a kobalah from a 
member of a joint-family, the fact 
of plaintiff’s over-stating the extent 
of his interest is no bar to his 
recovering from a third party the 
portion which really was his 
vendor’s interest 

See Admission (1) 


274 


190 


EVIDENOR. 


(1) An attested copy of a 


See Privy Counoil Rulings (4) (21) 


etition is 


admitted as —— when the original 
is with the record of a different 
case, and application has been 
made for it ... sei Sda 


85 


-—— 


Evrpencr.— ( Contmued. ) 
(2) In a suit for ejectment, HELD that 


(3) A decree in a 


the admission in appeal of a pottah 
on the ipse dixit of the defendant 
after his vakeel had deposed on 
onth in the first Court that 
defendant had no documents 
whatever, is asubstantial error in 


law; and that even if the Subordi- ~ 


nate Judge had a right to admit 
it, he was Wrong in deciding the 
case on it withdut —— of its 
genuineness ... ose oes 
matter of s 
mor e between B and another 
of the defendants in a suit to 
which neither the plaintiff nor 
any one privy to him in title was 
a party, is not admissible in as 
a decision inisr partes ... 





' (4) Where neither the opposite party 


nor the witnesses can state 
whether certain land belongs to 
R orto C, R, who is in possession 
of the title-deeds and receipts of 
rent, ought to succeed, unless 
something on the record counter- 
acts the -——... 


(5) A defendant may insist that the 


(6) 


(7) 


(8) Where the best 


“by plaintiff when giving 


plaintiff shall prove his right by 
the best available , 6.8.5 & ticca 
lease on which, the claim is alleged 
to depend entirely wee eas 
The business of a Court having 
to deal with facts is to take up 
the evidence not seriahm but in 
oll its parts, to considar the bear- 
ing off the parts to one another, 
and to see whether as a whole a 
case has not been made out =. 
In a suit to hold lands on a 
mokurruree tenure, the Judge gives 
undue importance to the omission 
in a 
former suit between third parties 
to mention the mokurruree, where 
the circumstances did not call for 
such mention... 











is not given, 
and the opposite party does not 
object to the secondary put 
in, the decree must stand or such 
as is before the Court 








(9) A decision set aside by a superior 


Court as made without jurisdic- 
tion, has no probative force 
between the parties 


(10) Chittas and maps made in contem- 


plation of resumption proceedings 
in the presence of both sides, and 
signed by the parties, are lega? —., 


See Accounts (2) 

See Act III of 1864 (1) 
See Ex-parte Decree (1) 
See Nazir’s Return (1) .. 
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283 
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DacLARATORY Decrne.—( Continued. ) 


was asked to continue it by re- 
manding it to the Lower Court for 
A : HELD, that it was not a 
case in which it would be right for 
the Court to exercise its discretion 
(4) A Court ought not to makea 
declaration of right in favor of a 





party on a state of facts which are. 


not sufficient to enable it to grant 
relief aie sis ‘ee 
(5) Where N L died, leaving a widow 
and an adopted son, and on the 
death of the latter the widow 
adopted another son, and N L’s 
brother sued to have the adoption 
declared invalid and to have his 
reversionary right declared, the 
` Court refused to make the declara- 
tion... sie one sea 

See Court Fees (1) 

See Dower (2) 

See Full Bench Rulings (6) 

See Limitation (2) 

~ See Minor Widow (1) 
See Privy Council Rulings 
(10) (14) 


Dapuction,. 
l See Limitation (1) 


DEED or COMPROMISE. 
See Construction (7) 


Den oF BALE. 
See Construction 


32 


419 


(1) 


(6 
See Privy Council Bulings (13) 


D I8TNHBRIEON. 
See Origtral Jurisdiction (2) 


DISPO8SESSION,. - 


Where parties 'are living in com- 
mensality and joint possession, 
no cause of action arises to one 
for recovery of his share till he is 
dispossessed by the other, and 
limitation runs from dete of ——... 


DocumMEnts 


A Judge ought not to deal with a 
case on not forming prt of 
the record ... ons one 





Dower. 


(1); In a suit by the widow of F for 
deferred brought against E's 
yeir-at-law, where it is found that 
‘no portion of F’s estate has come 
into defandant’s hands, Harp that 
no decree can be made against the 
defendant, or as against property 
not in the hands of the other party 





f 
. 


xX 


Page. 


Dowrr.— ( Continued. ) 


(2) .Where, in a suit by the widow of 
F, brought against.f’s heir-at-law 
for deferred ——, it is found that 
no portion of F’s estate has come 
into defendant’s hands: Hero that 
whether the property was in the 
hands of the plaintiff herself, or 
of a third party, a suit for a 
declaration of right would ‘be 
premature su sae aus 

See Declaratory Decree (4) 


268 


See Privy Councel Rulings (22) 


H 

EXJECTMENT. f 
(1) A zemindar, who admits that 
defendant has been his tenant, 
cannot succeed in a guit for : 
except on the ground that the 
riod of tenancy has elapsed, or 
in some way terminated ste 
(2) The liability to of the bolder 
of a mokurruree istemoraree ijarah 
is to be determined by the condi- 
tions of his lease, and not by the 
, provisions of Act X of 1859 s. 21 
(3) Plaintiff’s ancestor purchased a 
property sold in execution of a 
decree against R C and RL, 
obtained by B L in 1848, and 
takes possession. In 1861 K R 
sued R C's representatives on a 
mortgage-bond, and obtained a 
decree against the defendants 
personally, which did not direct 
the sale of the mortgaged property. 
In 1868, K R in execution sold 
the right, title, and interest of ber 
judement-debtors to defendants, 
who paid the consideration-money 
and obtained possession. Plointitt 
now sues for : Herp that 
defendants are entitled to stand in 
K R’s shoes as an incumbrancer, so 
far as their money bas gone to pay 
off the charge K R had on the 
land; and that the suit must be 
taken to be a redemption suit, and 
the plaintiff ought not to recover 
the property without paying to 
defendants as much as may appear 
* dueto them ... bad ave 

See Enhancement (4) 
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(1) Where a suit for —— is decided 
ainst plaintiff upon a question 

of a mokurruree, plaintiff cannot 
afterwards in special appeal take 

advantage of the regular proof of 
tender to have the suit dismissed 

(2) A landlord may bring his suit for 

-———whenever he pleases: it is for 

the tenant to prove his right to 
hold ata fixed rate ae, 
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Eviınenos.—( Continued ) 


See Notice (2) 
See sacar, i (2) 
See Privy 

See Procedure (3) 
See Review (2) 


Page. 


ouncel Appeals (1) 


See Unregisiered Documents (1) 


Exorss Lanp. 


` See Rent-Suit (3) 


EXECUTION. 
(1) Where a decree awards a certain 


(2) 


(5) Where it is ordered in 


sum calculated in the schedule 
plus costs and interest, the Court 
executing commits an error in 
altering the amount by reducing 
the rate of interest during the 
pendency of the suit ... ose 
An order to an Ameen to giv 

possession to decree-holder of 
such of the moveable properties 
mentioned in the schedule as he 
can find, and to enquire into the 
nature, amount, and value of such 
as he cannot find, is not neces- 
sarily construed as giving alter- 
native damages. The inquiry is 
necessary to guide the Court in 
the exercise of its discretion under 
Act VIII of 1859 s. 200 


(3) Where  bond-holder in his —— 


proceedings refers to his kistbun- 
dee as well as his decrees, and 
irregularly includes in the amount 
to be levied what was not given 
by the decrees, if the proceeds do 
not cover the decrees, the proceed- 
ings are not void, nor is the 


plaintiff's purchase a nullity 


(4) An agreement between decree- 


holders and judement-debtors 
after partial cannot be set 
aside on the application of the 
judgment-creditors on the ground 
that it exposes them to the risk of 
certain consequences 





that 
a decree-holder ghall get posses- 
sion of a specified plot, uanp that 
so dong as any portion ofit remaina, 
he cannot touch the remaining 
plots ene ee ® 





(6) The — of an imperfect decree 


does not involve what is unlawful 
or the doing of a wrong, unless 
the decree is incorrectly inter- 


eee vas ies Sa 
(7) Where a decree-holder having 


delayed to find security, the lands 
decreed are attached and sold 
under a judgment obtained by 
others who purchase and enter 
on possession ; and plaintiff bring- 
ing another suit obtains a decree 
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ExgcuTion.— ( Continued. ) 


for possession, HELD that this 
decree is only intended to confirm 
her in the position she occupied 
when the property was sold in 
of her original decree; and where 
a putnee right had been pro- 
claimed at the time of the original 
sale, plaintiff is not entitled „to 
khas possession tne a 





(8) Where an —— sale is postpone 


for short periods at the request of 
the judegment-debtor, on the 
understanding that the attachment 
and proclamation are to subsist, 
no fresh proclamation is neces- 


sary i sai Ses 


(9) Where plaintiff obtains o decree 


for declaration of right and 
recovery of possession of a jote 
sold in for arrears of rent 
due from the former owuver, and 
the Subordinate Judge in appeal 
reverses the decree on the ground 
that the plaintiff not having 
deposited the rent claimed and 
piven security had no locus standi, 
BLD that there is no authority or 
countenance for this in the law ... 





(10) Neither a bond pledging certain 


property as security after a decree 
as been given to plaintif on a 
prior mortgage-bond, aud tho 
mortgaged property hos been 
ordered to be ari nor a convey- 
ance by the judgment-debtors 
subsequently to pa petition 
for a sale of the property, can 
create a new ownership in third 
rsons. The proceedings of the 
oonsiff upholding the objection 
of one of the third parties brings 
about an inoperative sale, and 
pami is entitled to a refund of 
ig consideration-money ia 


(11) Where a zemindar in possessio 


ie in a claim to a tenure put up 
or sale in of `a decree 
against a party alleging a mokur- 
ruree title, and notice of the claim 
is ordered to be given at the time 
of the sale, the zemindar need not 
sue to set aside the sale, or for 
any other purpose. Nor can 
limitation run against him in favor 
of the purchaser who does not get 
ossesslon 





(12) Where the facts connected with 


nan sole do not show fraud, but 
only irregularity, the judgment- 
debtor’s remedy lies in an upplica- 
tion under s. 256 Act VI@I 
of 1859: such application failing, 
he cannot resort to a regular suit 
on the same grounds ,,, i 
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Execurion.—( Continued.) 
(18) Plaintiff cannot in justice seek to 


recover property purchased by 
defendants at an execution-sale, 
without offering to pay them 
the debt which he owes them, and 
which formed part ofthe considera- 
tion-money 


(14} The time spent by a decree: 


holder to whom a balance remains 
due under the decree, in defending 
a suit brought against him by a 
third party to establish his right 
to property purchased by the 
decree-holder in execution, HELD 
to be time spent in bond fide 


carrying on 





See Act VIII of 1859 (2) (5). 


See Act XXIII of 1861 (2). 

See Decree (1) (2) (7). 

See Full Bench R 
(10). 

See Joint- Decree (2). 

See Jurisdiction (6). 

See Limitation (6) (8). 

See Mesne Profits (3). 

See Procedure (1). 

See Right of Suit (3). 

See Trust Property (1). 


Eix-PsartTs Drones. 


A defendant allowing 


Fasiy Usaan. 
See Privy Council Appeals (3) 


an ——- to be 
passed against him cannot after- 
wards object to the decree as no 
evidence 5 ae 

See Execution (18) 

See Full Bench Rulings (5) 


F 


FINDING. 


See Admission (2) 


FORECLOSURE. 
In a suit to forclose a mortgage brought 


against the Court of Wards as 
guardian of an idiot, HELD that, 
if the lunatic is not the owner, the 
suit is worthless for the purpose 
of foreclosing the equity of re- 
demption of the real owner, who 
is no party to the suit 3% 

See Notice (2Y 

See Transferee (1) 


* FORGERY. 


Q) 


(29 


A Judge, should not give his 
sanction to a prosecution for 
before all the testimony is heard 
and a prima facie case made out 
Quere—Is the Judge’s sanction 
necessary to the prosecution for 
-——-of a petitioner filing a certain 
document? .., ii tai 
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ings (1) (8) 
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Defendant is at liberty to show the 


real circumstances unger which an 

a Renan was entered upon, 

though it was entered upon by 

laintiff and defendant's ancestor 

in furtherance of a ʻi 
See Conveyance 3 

See Omission of Parties (1) 





FRAUDULENT TRANSFER. 
A party succeeding to thé posses- 


sion of property cannot dsk the 
assistance of the Court to rectify 
a —— effected by his prede- 
cessor, or to ask that these docu- 
ments should be treated as void 
at law ; ‘ioe 


Fresa TRIAL. 


See Decree (5) 


Fur, Benca RuLmNeGs. 
(1) A decree against one person for 


the rent of one period, and against 
another for the rent of another 
period, is in fact two decrees, 
i.c. a separate decree against 
each for the sum for which he is 
liable. In such a case, the decree 
is to be kept in force against each, 
and the proceedings in execution 
against one of the defendants are 
not sufficient to prevent the law 
of limitation applying to the other 
defendant... ses 


(2) Where adjournments are made by 


a Court in order to give effect to 
its processes for compelling the 
attendance of the witnesses, being 
thus made as much on its own 
motion at the instance of the 
defendant as at the instance of the 
plaintiff, the case cannot be said 
to come under Act VLI of 1859 
a. 148, which contemplates a case 
where a party has obtained time 
ta produce his witnesses and has 
failed to do so "i 


(3) The age of majority of a Hindoo 


resident and domiciled in the town 
of Calcutta, and not possessed of 
any property in the mofussil, is 
the end of 15 years 


(4) In regard to a will which was not 


to be construed according to Eng- 
lish law, but according to equity 
and good conscience, the rule of 
interpretation was held to be 
that, unless a contrary inteation 
appeared, the estate given should 
be considered an absolute one. 
The words ‘on his [devisee’s] 
demise his sons shall get,” were 


held only to describe what the , 
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Foz Benos Roxumes.—( Continued. ) 


testator thought’ would really 
follow from what he had done, ad 
as not affecting the absolute 
character of the gift ; 


(5) The holder:of a decree which 


declares that the boundary line, 
laid down in the survey-map as 
the boundary line of the plaintiff’s 
permanently-settled estate, is not 
the true boundary line, is not enti- 
tled either to have the decreg 
proclaimed on the spot, or to have 
the line erased from the os 
MAP oe ase 


(6) The words in Act X of 1859 8. 56, 


as to a summons or proclama- 
tion having been “ aul served 
according to the provisions of this 
Act,” refer to the mode of service, 
and not tothe agency by which it is 
effected, and the fact that the sum- 
mons was not served through the 
Collector of the district, but by an 
officer of the Court itself, would 
be no ground- for not proceeding 
with the case if the summons h 
been served in the manner the Act 
(s. 45) requires. 

An irregularity of this kind by 
which the-party is not injured does 
not vitiate the proceedings, or ren- 
der the ex-parte decree void; and 
even if the decree in such a case 
is set aside, the sale held in execu- 
tion of it does not thereby fall to 
the ground. 


Quere.—Is the Civil Court (in- 
cluding also the Court of the Moon- 
siff ) competent to enquire into the 
regularity of decrees obtained in 
the Revenue: Court, and either set 
them aside or treat them as 
nullities on the ground of greater 
or less irregularities in the Berens 


ings f eee one 


(7) Bakir Ali brought a suit aine 


his landlord in the Deputy Col- 
lector’s Court, under Act X of 
1859 s. 28 cl. 6, for the 
recovery of possession of lands, 
claiming to hold the land under a 
mowrussee pottah. The landlord 
impugned the pottah as spurious, 
and upon trial the pottah was 
found to be genuine, and Bakir 
Ali got a decree. 

The landlord now brings a civil 
guit to eject the heirs of Bakir Ali 
from the same lands. 

The question referred to the Full 
Bench is whether the previous 
decision as to the pottah is not 
conclusive between the parties. 
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Foun Benca Rorines.—( Continued, ) 


The Full Bench answered the 
question in the negative vee 


(8) In order to realize the amount of 


his decree against R, S caused the 
rights and interests of R in certain 
surplus-proceeds of property sold 
for arrears of Government revenne 
(which surplus was in deposit 
with the Collector) to be attached 
end sold, Plaintiffs ‘purchased the 
rights and interests in question for 
Rs. 8,000. This money they put 
into Gourt, and it was taken out 
by S and others in satisfaction of 
decrees against R. On plaintiff's 
applying for R’s share in the 
surplus, they learnt that the gale 
for arrears of revenue had been 
set aside. They then sued for 
refund of the purchase-money' with 
interest : 


He p that the rule applicable to 
this case was that which is applied 
by Courts of Equity where vitiated 
snies are set aside, vzz., that, as the 
transaction ought never to have 
taken place, so the rights of the 
pre are, as far as possible, to 

e placed in the situation in which 
they would have stood if there had 
never been any such transaction, 
and that the purchaser was in the 
situation of a mortgagee so far 
as he had made payments in 
conseqtence of the sale, and was 
entitled to recover his claim with 
interest. 


It was also declared that, in the 
event of an appeal to the Privy 
Council against the order setting 
aside the Ga sale proving 
successful, plaintiff would not 
have any ihi in consequence. 


Obiter dicta. ” the plaintiffs ought to 


have been made parties to the suit 
S setting aside the Government 
sale. 

The rule stated in Addison on 
Contracts as to “voluntary pay- 
ments” would not apply to this 
case; plaintiff's payment having 
been not voluntary, but on account 
of the purchase 


(9) Herp (by Couch, C. i; ` Jackson, 


Phear, Macpherson, Markby, 
Ainslie, and ontifex, JJ.) that 
under the Hindoo law, as adminis- 
tered in the Bengal school, a 
widow who has once inherited 
the estate of her deceased hus- 
band, is not liable to forfeit that 
estate by reason of unchastity 


(10) In a suit to recover possession of 


property which was purchased by 
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Fut Benos RoLmas.—{ Continued. ) 


one party in the name of another, 
the real purchaser ought, by the 
rule of Courts of Equity, to be a 
co-plaintiff. Where this is not 
the case, a decree obtained by the 
plaintiff may be reversed on 
appeal, as the real purchaser not 
, havin a oen a party would not be 
” bound by such decree. 

Where an estate which is entered 
on the towjee of the Collectorate 
of a district, consists of villages of 
which only the greater number 
are situated within that district, 
it may, for the purposes of attach- 
ment and sale in execution of a 
decree, be considered as wholly 
situated in that district, and be go 
dealt with by the District Court. 

W here a decree has been executed 
by a Court other than that by which 
it was passed, the title of the 
purchaser may not be avoided by 
showing that there was property 
of the judgment-debtor withir the 


jurisdiction of the Court that 


assed the decree which might have 
been attached and sold. Strictly 
speaking, until the latter property 
was sold, the certificate under Act 
VIL of 1859 s. 286 shouldnothave 
been granted ; but the error, though 
ground for an appeal, does not 
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make void the certificate 
è 
G 
Grr. i 
See Original Jurisdiction (2) 
GUARDIAN. 


(1) A Court in appointing a 





manager for a lunatic, is bound a 
appoint the fittest person from 
among relatives, the father being 
legal „and in default the 
mother, and so on 





(2) Since the passing of Act XXXV 





of 1858, a or manager of a 
lunatic’s estate cannot be properly 
appointed otherwise than as there 
prescribed; and no de facto manager 
can have more power of aliening 
and encumbering than a de jure 
manager would have 


(3) Where plaintiff in less than two 


years after affixing her signature 
to a lease to defendant of certain 
land belonging to her infant son 
for which she bad previously given 


@ a mokurruree lease to a co-sharer, 


who then leased it to defendant, 
sues for possession, the proper 
course is to refuse to let her carry 
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Guaxrpian.— ( Continued. ) 


on the suit on behalf of the infant, 
but treating it as a sujt on her own 
account to dismiss if with coats ; 
leaying the minor to sue through 
some other person as his next 
friend 

See Hindoo Law (1) 


H 


Hranu Court Powers. 


(1) The 


(2) 


High Court declined to 
interfere on behalf of a party 
complaining that the District 
Judge had acted ultra vires in 
dismissing him from the post of 
serishtadar of the Moonsiff's Court 
on the ground that the applicant 
was open to seek his remedy from 
the Local Government... 

Thoe powers conferred by 24 and 
24 Vict., cap. 104, s. 15, and Act 
XI of 186 , do not enable the 
High Court to interfere with the 
decision of n Small Cause Court 
refusing defendant's application to 
send for a Ietter filed in another 
suit... one tee gfe 


Hiau Court RULES. 


Under the 





-„ account-books not 
translated, and not, therefore, a 
art of the paper-book, cannot 
be referred to in a trial without 
special leave . iss a 


Hinvoo Law. 


(1) A Hindoo 


lunatic may have 
property, even though he is not 
capable of inheriting while a 
lunatic, but he cannot make valid 
contracts binding on himself or 
his property. All dealings with 
his property must be made by a 
guardian or manager appointed by 
the supreme civil power 


(2) Property purchased by a member 


of an undivided family with 
money exclusively his own, is his 
separate acquisition : 
See Custom (1) . 
See Full Bench Rulings (9) 
e See Onus Probandi (5) 
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See Privy Council Rulings (4) (10) 


(17) (18) (21) 
See Streedhun (1) (2) 


Hixpvoo Winow. 
A — may properly alienate a moderate 


portion of her deceased husband's 

property for the pupon of per- 
forming his shradh at Gya; but 
she is not justified in disposing of 
the entire property for this pur- 
pose his ee as 
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Hinpoo Wmow.—( Continued. ) 


See Decree (5) 

See ful ł Bench ees (9) 
See Joint Hindoo Family (4) 
See Legal Necessity (1) 

See Original Juriwsdtction (2) 


HooONDEE. 
Where in a suit on a——, the 
first defendant denies having 


executed the document, and the 
second defendant admits his 
endorsement, but says he has 
made it by way of surety for the 
first, HELD that the Lower Court 
should try whether the signatures 
are genuine, and should distinguish 


the cases, and try them separately. 304 


I 

Ibor. 

See Declaratory Decree (1) (2) 
IncuMBRANOR. 

See Act VIII of 1859 (2) 

See Act XIV ( B.C.) of 1866 (1) 
INcUMBRANCER. 

See Purchaser (1) 
Inpiao. 

See Privy Council Appeals (6) 
INTEREST. 


(1) Where the rate of — on a sum 
decreed is not specified, the 
Court is not wrong m estimating 
the —- at a rate which it thinks 
reasonable s. 

(2) In the absence of any contract to 
pay ——, the Court may give or 
withhold its and it does right in 
withholding it where the claimant 
for contribution sleeps over his 
rights for a long time. . aes 

See Compensation 0) 
i See Construction (2) 
See Execution (1) 
See Mesne Profits (1) 
¢ See Morigage-Bond (1) 
See Privy Ere Appeal (5) 


INTERVENOR, ” 


In a rent-suit against a tenant by 
a landlord, a person preferring 
opposing claims to the plaintiff 
should not.be put on the record, 
qoless his position would be 
seriously compromised by a decree 
in plaintiffs favor : 
See Act VII of 1859 (4) 
See Execution (10) 
See Onus Probandi (6) 
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I[RREGULARITY. 
No — in conducting a sale, however 


material, can vitiate the sale 
unless it entails substantial injury 
to the par ty seeking to set it aside 
See Execution (12) 
See Sale (5) 


Issugs. 


(1) Where the dispute is whether certain 
land held by plaintiff is what he is 
entitled to hold as lakheraj under 
a sunnud, whose genuineness is not 
questioned, HELD that the Lower 
Appellate Court is wrong in 
pronouncing the sunnud not 
genuine, its genuineness being in 
no way in issue. The case should 
be remanded.... 

"(2) Where plaintiff sued to recover 
Tame of premises alleged to 
ave been sold to him by defend- 
ant under a deed which the latter 
denied, and the first Court, though 
satisfied of the fact of execution, 
had doubt as to the nature of the 
transaction, HELD that the first 
Court ought to have framed an 
issue as to the nature of tho 
transaction, and the Lower Appel- 
late Court nea dismissed the 
guit because plaintiff had not fore- 
closed the L ES sits ʻi 
See Appellate Court (2) 
See Hoondee (1) 
See Jurisdiction (8) (14) 
See Lunatic (1) 
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See Privy Council Appeals (8) (10) 


(15) 
i See Riıghtof Suit (6) 


J 


J AGBER THRURE. 


See Privy Council Appeals (11) 


98 | Jorspar or CAUSES. 


(1) Where certain co-sharers sue 
collectively a number of defend- 
ants who are partly shareholders, 


~ and partly vendees, it cannot be 


objected in special appeal that the 
decision, though correct on the 
whole, is unjust to certain of the 
laintiffs . eee eo 
wo causes of action, one as pur- 
chaser of arrears of rent, and the 
other for rent due, are ai ated 
joined in one suit cognizab 
the Civil Court, without any ad 
distinction as that of different sides 
of the Court; the caseto bedecidgd 
according to the law of limitation 
or other law applicable to the 
different parts of the claim .., 


(2) 
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JOINT DECREE. 


Q) 


(2) Where one 


Where a defendant in a suit for 
osaession is charged with havi 
jointly with others onsted plaintiff, 
and does not choose to deny the 
ouster, his subsequent plea that 
he bad not been in possession 
cannot be listened to, and he is 
liable under the ——..,. bee 
person of severa 
entitled to the benefit of a decree 
seeks to have it executed, without 
joining the others, he must apply 
under s. 207, Civil Procedure 
Code sss 


Joint Hixnpoo Fanmizty. 


(1) 


Every Hindoo family is presum- 
ably joint in food, worship, and 
estate; and the presuniption is 
that it remains undivided 


(2) Where a member of a Hindoo, 


family presumed to be joint, is in 
possession of any property, he is 
presumed to hold it as a member 
of a . The person setting up 
a different state of things must 
meet this presumption . 





(3) Members of a on joint pre- 


* @) 





mises may, on the occurrence of 
a dispute, ask to have their 
proper share assigned. The fact 
of not being in possession of a 

articular portion of the premises, 
1s no bar to a claim for such por- 
tion... vee ean oe 
There is no ground for excluding 
a Hindoo widow from a share in 
joint premises, inasmuch as she 
may remarry and have issue 


‘See Joint Property (2) 


See Privy Counctl Rulings (24) 


Jornt PROPERTY. 


Q) 


(2) Property purchased b 


Where plaintiff is excluded from 
the ijmalee enjoyment of land by 
the joint action of defendants 


who have divided the property’ 


between themselves, none of them 
can restrict their liability for 
mesne profits to that portion only 
of which they were in possession 
a member 
of a joint family with money out 
of the common estate is ——, 
though purchased in the name of 
his son, And though the son is a 
certified purchaser under Act I of 
1845, the other members of the 
family are not debarred bys 21 
from claiming a share ... vee 

See Cause of Action (2) 

See Dispossession (1) 

See Limitation (7) 

See Onrus Probandi (3) 
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See Privy Council Rulings (18) 


(20) 


JUDGMENT-DEBTOR. 


JURISDICTION. 


` See Act X of 1859 (2) 


(1) Of the Small Couse Court at 


Calcutta, in «a case in which 
plain‘iff, in order to give it j 
claims as damages sums which by 
law he cannot recover and adds 
them to his claim for that purpose 





(2) Where, in a suit in a British Court 


in Burmah to recover possession 
of timber taken without color of 
right, and in collusion with a Bur- 
mese Governor, in defence an 
act of state is set up, and itis 
contended that the person through 
whom defendant took possession 
being a foreign local authority, a 
Court of British India is not 
entitled to enquire into the 
character of the act ... one 


(3) When an ex-parte decree in a suit 


for arrears of rent instituted before 
Act VIII (B.C.) of 1869 is 
transferred under Act IO (B.C.) 
of 1870 to a Moonsiff’s Court 
for execution, an application for 
rehearing lies to the Deputy 
Collector's Court wee : 


(4) As to the application of Act IL 


(5) 


(B.0.) of 1870 to set aside an 
ex-parte decree for arrears of rent 
passed by a Deputy Collector, 
and ck satisfied by attach- 
ment and sale of lessee’s Popei 
and where the sureties, on hi 
death, object to the decree on the 

und that summons has not been 
served on them sie ss 
Where a question such às is con- 
templated in Act XXIII of 1861 
8. ll is determined by the order of 
a Subordinate Judge engaged in 
executing a decree, the appeal lies 
to the District Judge, and not 
to the High Court, although the 
original subject-matter has grown 
to a sum exceeding Rs. 5,000 


(6) Where a decree is silent as to 


plaintiff's right to mesne profits 
after date of filing the suit, and 
reserves no question as to mesne 
profits for further investigation, 
the Court executing the decree 
acts ultra vires in inquiring into 
mesne profits that have accrued 
due pending the suit ... 


(7) In respect to the reversal of a sale 


(8) 


on objections once overruled e ... 
Of the Additional Judge where 
a Subordinate Judge in appeal 
having remanded a case for tri 

for fresh issue, directs the Moonsiff 
to give plaintif a decree in 
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181 
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J vgispiction.—( Continued. ) 


accordance with the finding, and 
the Moonsiff decides the case 
accordin@ly ... = na 
(9) Every Court has the power to revise 
its own decisions 60 ag to make it, 
in terms, accord with the intention 
entertained at the time it was 
passed. But an inferior Court 
of * limited does not posgess 
the general power of revision 
(10) In the case of a suit for rent of 
land used for building purposes .. 
(11) Of Civil Courts as applied to 
Municipal and other public boards 
(12) The Lower Appellage Court has 
authority to decide upon facts, 
and the High Court is not at 
liberty to interfere with verdicts 
setting aside judgments of the 
first Court, simply because such 
judgment is more detailed, or 
even more satisfactory, on the 
evidence eae aes ene 
(13) Quere.—Is an Appellate Court 
authorized to refer to arbitration 
& case pending on appeal P wat 
(14) The Lower Appellate Court h 
no authority to dismiss a suit 
after having found the only issue 
in the plaintiff's favor... See 
(15) As applied to an appeal whic 
was pending against the decree of 
a Sudder Ameen at the time of 
the passing of Act XVI of 1868, 
and which resulted in a modified 
decree afterwards executed by the 
Sudder Moonsiff an ave 
(16) Of the Lower Courts in respect 
of a suit to have a pathway closed, 
when there is nothing to show 
that the road was a public 
thorougbfare or that the oraer of 
the Magistrate directing the path 
to be opened was passed under 
' s. 808 Criminal Procedure Code... 
"` See Act VII of 1859 (6) 
See Act XI of 1865 (2) 
See Appeal (4) 
See Arrears of Rent (1) 
See Arrears of Revenue (1), 
. See Full Bench Rulings 5) 
See Joinder of Causes (2) 
See Procedure (2) £ 
See Res Adjudicata (1) 





K 


Kusoo.nvut., 


(1) Where in a suit for a — for - 


résumed lakheraj, the quantity of 
land in defendant's possession is 
found to be less ian plaintiff 
alleges, and the rates of rent 
deposed to are less than those 
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Kusoorrur.—( Continued. ) 
claimed, the snit is rightly dis- 
missed; the mere use of theo 


word ‘* probable” in describing 
therate of rent claimed not better- 
ing the position of the plaintiff... 
(2) The mere fact that, in a former 
suit, the lands in question were 
declared to be plaintiff's mál lands 
held wrongfully by defendant 4s 
‘lakheraj, does not make the latter 
a tenant of the plaintiff, and the 
foundation is wanting for a suit 
for a 





Bee eva pea 


L 
LANDLORD AND TENANT. 


1 See Kubooleut (2) 
See Ltent-Suit (1) 


Leass, 


The right conferred by a to hold 
from a Certain period cannot be 
controlled by such a custom as 
that the cutting of timber does 
not begin till Kartick .,, 


Lecar NECESSITY. 


Where an estate which has devolv- 
ed to a widow is sufficient to pay 
a small debt due by the husband, 
the Government revenue and all 
other expenses, including the mar- 
riage of daughters, the widow is 
not justified by auy —— in alienat- 
ing the estate... ‘as one 
See Hindoo Widow (1) 
Lex Loci. 
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See Privy Council Rulings (3) 


LIABILITY. 


Where an 'entire tenure is adver- 
tized for sale for arrears of rent, 
and the purchaser of a share of it 
under a money-decree deposits 
the whole amount due and stops 
the sale, the proprietor is equit- 
ably liable for the sum paid to 
save it from sale oes ove 

See Nazir (1) 


Lian, 


Where a form of mortgage or charge 
created by a bond does not vent 
any estate in the mortgage, but 
only establishes a eidet to 
the money-debt, such conti- 
nues when the debt passes into a 
judgment-debt, and when the 
judgment-debt is assigned to 
another by sale of decree 

See Act XX of 1866 (1) 

See Attachment (4) 

See Purchase-montes (1) 








a 


265 





xviii INDEX (CIVIL RULINGS), 
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LIMITATION. Limrration.—( Continued. ) 


(1) Aa applied to the time durmg 
which a landlord was suing a 
tenant as a trespasser, the former 

j having known of defendant's right 
to hold as a tenant... 

(2) Quere.—Is a suit for a declara- 
tion of title to land governed by 

, the of six years, or by that of 
twelve years? : “ie bis 

(3) The date on which the cause of 
action arose is to be excluded in 
peas: the period of ai 

(4) As applied to a suit for wages ... 

(5) As applied to a claim to enjoy 
possession of certain lands for a 
term of years on the footing of a 
mortgage (zur-i-peshgee), it hav- 
ing been agreed that the mort- 
gagee should repay himself the 
money advanced out of the rent 
reserved on the lense ... sv 

(6) How applied where athe aut 
debtor who has appealed to the 
Privy Council obtains a rule nisi 
from the High Court, suspending 
. execution till security is given, and 
this rule is subsequently made 
absolute vee or Si 

(7) As applied to a suit to enforce the 
right to a share of joint famil 
property wes 

(8) Where a decree-holder having to 
meet proceedings initiated by a 
third party under Act VII of 

°. 1859 s. 280, delays to execute 
na ‘the decree in respect to the costs 


(9) Where ignorance -of the cause of 
action having accrued is owing to 
any other cause than the fraud of 
the defendant sea ane 

(10) As applied to a suit for an ac- 

~- count of a partnership wherein 
plaintiff files with the plaint a 
statement of the mode in which 
the account ought to be made up. 


(11) As applied to a sale of gooda on 
credit where the working partners, 
the defendants, undertook to be 

** liable ‘for any outstandings in 
respect of goods Sold on credit ... 


(12) As applied to a suit to recover a 
share of family property alleged to 
be in the possession of plaintiff ’s 
step-brother who held it as man- 
acer, brought within three years 
from the date of his majority ... 


See Act XIV of 1859 (1) 
See Appeals to Privy Council (3) 
See Debuttur Lands (1) 
e See ossession (1) 
See Enhancement (2 
See Execution (11) (14)  , 
See Full Bench Rulings (1) > 
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32 


94 
159 
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187 


192 
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269 
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See Joint Hindoo Family (3) 
See Malkana (1 
See Onus Probafidi (3) (4) 
` See Possession (4) ' 
See Privy Council Rulings (2) 
(7) (14) (19) 
See Procedure (6) 
See Proceedings (1) 
See Rent-Suii (5) : 


Loan. ; 
See Decree (6) 


LocaL Customs. i 
Sea Lease (1) 


Loca INVESTIGATION, 
See Privy Council Rulings (25) 


LOWER APPELLATE COURT. 
See Jurisdiction (12) 


LUNATIC. 


Where in a suit to foreclose a mortgage 
brought against the Court of: 
Wards as gnardian of an idiot, 
no issue is raised by either party 
as to the lunatics proprietary 
right, the Court does wrong in? 
rales an iasue of the kind... 

ee Foreclosure (1) 
See Guardian (1) 
See Hindoo Law (1) 


164 


M 


MAFRB-BIRT TENURE. 
See Privy Council Rulings (17) 


MAHARAJA oF Cyoota NAGPORRE 


See Custom (1) 
See Onus Probandt (5) 


Manomppan Law. 


See Dower (1) (2) 
See Privy Council Rulings (22) 


MAJORITY: 


See Full Bench Rulings (3) 
See Limitation (12) 


MALIKANA. 


~—— is an interest in land coming 
under Act XIV of 1859 $. 1 
cl. 12, and the right to recover 
it ceases when it remains in the 
Collector’s hands unclaimed for 12 


years 94 





MANAGER, 


(1) A — appointed under Act VIII: 


of 1869 g. 248 is the hand of the 

Court to gather in monies due to- 

the judgment-debtor that they 

may be immediately applied to the 
satisfaction of the decree. In 

doing more than this, lie acts as 

the agent of the judgment-debtor, 

and not properly as an officer 

of Court ... ia 
(2) A —— appointed under s. 248 
Act Vl of, 1859 cannot be 
removed summarily at the request 

of the deeree-holder. The High 

Court set aside the Judge’s order, 

as well as a subsequent order, allow- 
ing sale of other attached proper- 

tieg placed in the hands of the 


See Guardian (1) (2) 


Mars. 
See Evidence (10): 


Maras. 

As a goneral principle, the property 
belonuitig to a math devolves, on 
the death of the mohunt, to a vir- 
tuous pupil; the ordinary rule 
being that of the same sect 
in a district or having a common 





origin are associated together, and. 


on the death of a mohunt the 
others elect a successor out of the 
disciples of the deceased, or from 
those of another mohunt... 


Al RASURBMENT. 


See Act VIII (B.C.) of 
1869 (3) 


Mssne Prorrrs. 


(1) Where the account of an estate 
are made up at the end of the 
ordinary year, are rightly 
treated as due at the end of such. 
year, and interest may be added 
as damages... vs = 

¢2) The High Court's decision in XIV 

‘ W.R:, pp. 294 and 295, explained 

(3) Where plamtiff is excluded from 
the ijmalee enjoyment of Jand 
by the joint action of the defend- 
ante, who divide the property 
among themselves, he is entitled 
to —— up to such time as he gets 
real and substantial possession in 
execution ofi his decree eve 

(4) Where plaintiff, obtaining for » 
consideration a zur-i-peshgee lease 
which contains an undertaking 
that defendant will pay back his 
money with interest and profits if 

- his possession is interfered with, 
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Mesne Prorits.—( Continued. ) 


and this interference having taken 
place, the Lower Appellate Court 
decrees the original money with 
interest and for the unexpired 
portion of the lease, HELD that —— 
should not have been awarded ... 

See Joint Property (1) 

See Jurisdiction (6) 

See Onus Probundi (1) 





424 


MIDDLANAN. l 
See Privy Council Appeals (12) 


Mor, 
: See Guardian (3) 
Minor Woow. 


The Court declined to make a declara- 
tory decree declaring that an 
order directing a——to make an 

- adoption is a valid direction... 
See Right of Sut (1) (2) 


MiskePRESaNTATION. 
See Privy Council Appeals (4) 


MoxURRBUREE [sTBMOBARER [JARDAR.. 
See Ejectment (2) 


127 


MOKURRUREER TENGER. 


The anction-purchaser of a: can- 
not set aside rights of occupancy 
existing prior to the creation of 
the tenure, Act VIII of 1866 
s. 16 referring to incumbrances. 
ereated subsequently .. 

See Onus Probandt (2) (7) 
See Presumption (1) 

See Privy Council Rulings 9) 
See Res Adjudicaia (1) 





106 


MORTGAGE. 
See Issues (3) 
See Limitation (5Y 
See Onus Probandi (1): 


MORTGAGE- BOND. 


Where, ona , interest at 8 annas 
er cent. per mensem is agreed to 
be paid, and in default of payment 
of the principal within three years, 
the interest chargeable is to be 4 
per cent. per mensem, HELD that 
Act IL of 1855 s. 2 does not 
affect the question of penalty, 
but leaves it to the Court to 

‘ decide whether the 4 per cent. 
was agreed upon ag interest or 
intended asa penalty 


See Attachment (4) 

See Construction (3) (4) œ 
See Ejectment (3) 

See Lien (1) 

See Purchase-monies (1) 
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Morraaqors. 
See Possession (1) 


MovrEanie PROPERTY. 
See Attachment (2) 


M cntreanious Sort. 


A suit on the allegation that defend- 
ants have fraudulently combined 

, to avail themselves of a fabricated 
jummabundee paper as evidence 

to support certain mokurruree 
claims, and have thus ousted 
aati from the fall p As of 

is mulkyut right, is single in its 
character and not multifarious ... 


MUNICIPAL Commissioner. 
Every is authorized to administer 
an oath if the purposes of Act II 
of 1864 require him to do 80 ... 
See Act TII of 1864 (1) (2) 
See Jurisdiction (11) 





N 


Nazır. 


(1) Under Act V (B.C.) of 1863, 
where a Collectorate duly 
entrusts a peon on the establish- 
ment with an order for the release 
of property that had been attached 
anier a warrant directed to him, 

he is not personally liable for loss 
accruing in consequence of the 
roperty not being redelivered ... 

(2) The status of a is entirely 

K changed by Act V (B.C.) of 1863, 

under which the process-peon, as 

well as the —— became a regular 
paid officer of Government sive 

The further certificate appended 

by the to the peon’s certifi- 

cate of execution or ‘service of 
process does not entail on the 
any poo responsibility, 
or affect the reality of the service 
by the peon ... . 

Nazir’s RerTuBnN. 

A of service of notice under s. 216 








(3) 











Act VILL of 1859 not pave Seah f 


objected to in the Courts below, 
cannot be objected to in special 
~ appeal on the ground ofits not 
being legal evidence 
New Casa. 


ace oad 


See Privy Council Appeals (4) 


- Naw TRIAL. 
See Small Cause Court (1) 


Norice, 
(1) The mere absence of further 
proceedings following a under 
e 6.216 Act VIL of 1859 does 
not deprive the proceedings taken 
by a decree-holder of the character 
of bona fide proceedings 





203 


809 


335 


103 


Nortics.— ( Continued. ) 


(2) Where defendant denies havin 
received —-— of forgclosure, an 
the witnesses called to prove 
service deny all knowledge of it, 
HELD that the report of a peon 
in the formal proceedings before 
another Court is inadmissible as 
evidence, and the acquiescence of 
one mortgagor is not binding on 


another $ zas “ea 
(8) A ryot coming into Court of his 
own accord to attack a —— of 


enhancement, if be frames his suit 
on a thorough understanding of 
the , cannot object to it as not 
reasonably sufficient see 
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205 


See Privy Council Rulings (12) 
See Regulation VIL of 1793 (1) 


See Transferee (1) 


O 
OATH. 


See Municipal Commissioner (1) 


OBJECTION. 


A party omitting to take — at 
an earlier stage to the admission 
of an unregistered bond as 
evidence, and succeeding on 
the footing of this —— in special 
appeal, is not entitled to the costs 
of such appeal oe pai 

See Act XXVII of 1869 (1) 
See Arbitration Award (2) 


OBSTRUCTION. 


22 


See Privy Council Rulings (16) 


OMISSION. 
See Evidence (T) 
OMISSION OF PARTIES. 


A Court of Equity dismisses a suit 
where plaintiff has intentionally 
omitted a party and concealed facts 
relating to defendants, and has 
unfairly tried to saddle defendant 
with the entire responsibility of 
the claim =... vss eee 


Oxus Propanni. 

(1) Where, in a suit between judgment- 
debtors to 1ecover money alleged 
to have been paid in satisfaction 
of decrees obtained against them 
by J who had been wrongfully 
kept from enjoying his share of 


the property, B answers that he. 


entered into possession as plain- 
tif’s mortgagee, and plaintiff main- 
tains that the right of possession 
terminated before the origin of 
J's claim n 


428 
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Oxus Propanpr.—( Continued. ) 
(2) Where a plaintiff has the general 


title to he property in suit, and 
the defendant sets up an interest 
as mokurrureedar ee 


(3) When limitation is set up in a 


(4) 


(5) 


suit to enforce the right to a 
share of joint family property ... 
In a suit fora share of the property 
of a deceased minor, admit- 
ted to have been instituted ten 
years after her death aie 
W here plaintiff's claim is not 
based upon the ordinary Hindoo 


- law of inheritance, but upon a 


special custom i 


(6) Where plaintiff's share of rent 


(7) 


said to be due to him by defend- 
ant, another shareholder, in 
respect of the eccupation of a 
certain zerait land constituting 
the holding of the combined share- 
holders. -— in the case of a 
ryot resisting the claim of a share- 
holder to rent. in the case of 


an intervenor ER si 
Where a party purchases at an 
execution-sale the ‘rights and 
interests of a lakherajdar, and 
another claims a mourosee tenure 


in the property so purchased 





(8) Where a mortgagee sues torecover 


ossession of property of which 
he 18 leer sispoarensed by the 
mortgagor who tenders the princi- 

al sum of the mortgage-debt, the 
interest on which it was agreed 
should be deducted out of the 
usufractuary ... ; 


(9) Where a defendant objects under 


Act VII of 1859 s. 7 that 
plaintiif omitted in a former guit 
to include the portion which he 
now claims, and in respect of 
which he then had a cause of 
action iat 


See Appeals to Privy Council (1) 


See Jomt Hindoo Family (2) 
See Limitation (12) 


209 


239 


283 


286 


429 


430 


See Privy Council Rulings (8) 


11) (15) (18) (19 
° See Sale O) ii 


ORIGINAL JURISDICTION. ° 
(1) A plaint which had been rejected 


(2) 


was admitted on appeal, leave 
being reserved to defendant, if so 
advised, to apply to have it taken 
off the file Sal se jiä 
Where a Hindoo, who had two 
infant sons, made a will, which was 
drawn up in English, and signed 
by him in Bengals in the follow- 
ing terms:—“I give, devise and 
bequeath unto my wife Sreemutty 


16 
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ORIGINAL JURIsDICTION.—( Continued. ) 


Luckeymoney Dossee and her heirs 
and assigns for ever all my real 
and personal estates and effects, 
and do appoint my said wife sole 


= executrix of this my will :” 


(3) Ab 


(4) 


(5) 


Her that it must be assumed 
that the will was explained to the 
testator, and that he understood, its 
meaning, otherwise there would 
be no question of construction. 

Hetp that the testator intended 
his wife to be something more 
than a trustee or manager for the 
infant heira, and that she took 
absolutely all the property of the 
testator. ‘There need not be an 
express declaration of a desire 
or intention to disinherit sons, if 
there is an actual gift to some 
other person i one ore 
manager purporting to act 
under a power of attorney intend- 
ed to be given in his private capa- 
city, but addressed “ Acting 
Manager of the National Bank,” by 
B, a constituent of the bank, cannot 
divest himself of his character of 
bank manager; and acting as 
agent for both parties, he acts to 
the prejudice of B and to the 
advantage of the bank, and there 
is a breach of duty to B, to which 
the bank is a party: 

Herp also, that the bank man- 
ager cannot, under a power of 
attorney received from a constituent 
of the bank, bind the latter by 
consenting to any dealings by the 
bank or C who is indebted to it, 
with goods in the bank’s godowns 
which would prejudice B si 
A review cannot be granted on th 
ao that, with the facts more 

y stated, the Court’s judgment 
would have been different, or even 
on the ground of a subsequent 
decision of the Privy Council in 
another suit, where no new 
evidence has been discovered 8uch 
as is contemplated in Act VIII 
of 1859 s. 376 aie si 
A certificate as to costs under 
Act XXVI of 1864 s. 9 may be 
aan at any time. Where the 

udge in the Original Court omits 
to certify under that Section, the 
omission may be supplied by the 
Appellate Court if they consider 


the case a fit one to be brought in 
the High Court... ae see 
P 
Paper Boor. 


See High Court Rules (1) 
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Puge. 


xxii 
PARTITION. i 
See Cause of Action (2) 
PARTNERSHIP. 
See Limitation (10) (11) 
PENALTY, , 
See Construction (3) (4) (7). 
See Mortgage Bond (1). 
Peons. | l 
See Nazir, (2) 
PLRADINGSS , 


(1) Plaintif wanting a declaration as 
to the invalidity of an alleged 
putnee ought to state her inten- 
tion unambiguously in her plaint 

(2) Where plaintiff sues to recover 
peran of premises alleged to 

ave been sold to him by defend- 
ant under a deed whose execution 
‘ the latter, denies, and the first 
Court being satisfied as to the fact 
of execution, has doubt as to the 
nature of the transaction and 
examines 2er thereon: HeLD 
that the oral evidence is properl 
admitted sas eee i a 
See Fraud (1) 
See Privy Council Appeals, (4) 
See Right of Occupancy (5) 


PAINT. 


A Judge acts without warrant in 
converting a in a regular 
suit for the recovery of an amount 

° due under a bond and for declara- 
tion of his lien on the property 
pledged, into an application under 
Act of 1866 s. 53 es 

See Original Jurisdiction (1) 
See Right of Suit (4) 





“Possrsston. 

(1) In a suit for —— by parties 
as morteagors against two defend- 
ants, VIZ., Cat the representatives 
of the original mortgagees, and 
(2nd) certain parties alleged to have 
effected a fraudulent transfer of 
the property into another name, — 
Harp that the suit being one for 

, and barred by limitation 
against defendant No. 2, no decree, 
can be rightly given against 
defendants o. 1, who are not 
in —— fue Sie aa 

(2) A landlord failing to establish his 
right to rent is not thereby pre- 
vented from suing for of the 
land aia es ” See 

(3) When the first Court finds that 

` in a beries of transactions with the 
e revenue officers of Government 
certain land in dispute has been 
treated ns a part of plaintiff's 








mouzah without objection from . 


, (4) In a suit for confirmation of 
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Possesston.— f Continued. ) 


the defendant, mEeLD that the 
Lower Appellate Court is wrong 
_ in assuming that plaintiff was not 
“in possession merely because he 
had failed to prove that he had: 
taken any produce of this parti- 


cular land... cis we 245 





q 





it is not enough to show - 
plaintiffs must show their title. 
And where defendants admittedly 
hold a part of the land in 5! 
the plaintiffs cannot avoid the 
plea of limitation by admitting 
defendants to be tenants sve 1282 
“See Executor (11) 
See Limitation (12) 
See Privy Council Rulings (8) (11); 
See Protedure (3) 
See Registration (8) 





PotTraH. 


See Privy Council Rulings (23), 


PRACTICB. 


See Vakeels’ Fees (1) 


339 | PRESUMPTION. \ 


156 


'(2) Where the Lower Appellate Court 


(1) Where a party claiming a mou- 
rosee tenure in the rights and 
interests of a lakherajdar sold at 
ar execution-sale has collected 
rents for many years, and the} 
jumma payable by the lakheraj- 
dar has remained unchanged, the 
mourosee right may be presumed 
to exist 286: 

concluded aa the genuineness 

of adeed of sale ona arising 

from the existence of a possessory ; 

lease to other parties, its decision 

so based was set aside in special 

appeal on the ground that the 

—— did not necessarily arise ... 287 
See Custom (1) 

See Enhancement (3) 
- See Evidence (4) 
See Joint Hindoo: Family (1'):(2): 
See Possession (3) 
See Privy Counerl Rulings (15): 
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97 


e 
Privy Councr, RULINGS. 


See Original Jurisdiction (3): 


(1) Where a plaintiff sues for confirm- 
ation of possession and seeks a 

‘declaratory decree, he must niake 

s out his title affirmatively. If the 
Indian Courts agree in holding 
that he has not done 80, even, 
though the High Court may not 
have attended to the depositions £ 
of material witnesses, the Judicial 
Committee will not disturb the 
decision of the High Courts > e . 1 
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Privy Councin Hormas.—( Continued. ) 
(2) The bar of limitation applicable 


to an action for rent brought in 
the Colleetor’s Court under Act X 
of 1869 is that provided by s. 32 
of the same Act, and not that 
provided by Act XIV of 1859; 
the special legislation contained in 
the rent law not being repealed 
by the general law of limitation, 
either by express words or neces- 
sary implication sae ves 
A settlement of an estate made at 
the time of the perpetual settle- 
ment would not, of itself, operate 
to destroy a family usage regulating 
the manner of descent, either in 
the case of a well-established raj, 
or even where the origin could not 
be shown. 

In point of law, a manner of 
usage of descent of an ordinary 
estate may be discontinued so as 
to let in the ordinary law of 
succession; such family usages 
being in their nature different 
from a territorial custom which is 
the lex loci binding all persons 
within which it prevails. It is of 
the essence of family usages that 
they should be certain, invariable, 
and continuous; and well-estab- 
lished discontinuance must be held 
to destroy them se aes 


(4) As a man cannot, while he has an 


(5) 


adopted son living, adopt another 
son; sgo neither can his widow, 
after his death, by virtue of any 
authority delegated from him, 
adopt & son eile an adopted son 
is still living. 

Defendants who have represent- 
ed the fact of an adoption which 
they erroneously conclude to be 
an adoption valid in law cannot 
be charged with misrepresentation 
80 far as the fact is concerned, and 
are not estopped from setting up 
the true facts of the case. 

Even if a plaintiff has been 
misled, by various representations 
of the defendant, into framing his 
suit in a particular way, still he 
can only recover according tg his 
allegations and proofs and cannot 
be allowed to set up an entirely 


. new case not set up or hinted at 


Th the plaint ... see 
On a 
an order of Her Majesty, the 
werds “the plaintiff is to have 
judgment for his moiety, with 
interest at the full legal rate, and 
the costs of the proceedings in the 
Court below” were held asintended 


uestion of construction of © 


12 
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Privy Counca Rornas.—( Continued.) 


togivea plaintiff the moiety claimed 
by him of the sum which he alleged 
to be due for principal and arrears 
of interest (at 12 per cent.) equal 
to the principal upon a certain 
kurrarnamah and bond, and to 
allow the interest from the date of 
the institution of the suit up to 
realization : ° 

HeLD further that, in the 
account taken by appellant as 
the foundation for his proceed- 
ing in execution, he was not 
warranted in making a rest at the 
date of the order of the Principal 
Sudder Ameen dismissing the suit 
and assuming that interest should 
run upon ihe consolidated sum 
from that date; as in the absence 
of special directions, it could not 
be presumed that the Appellate 
Court intended to make an order 
nunc pro tune which would sive 
compound interest from the date 
of the decree of the Court of first 
instance sen ote 


(6) Agents buying indigo sced in a 


foie market under an order to 
purchase on the most favorable 
terms cannotexperiment by sowing 
a sample and waiting before they 
purchase to see whether it will 
germinate. They are only bound 
to act to the best of their jndg- 
ment, and to use proper care and 
skill as agents in purchasing what 
they are ordered to purchase, and 
their action cannot be repudiated 
unless they are shown to have 


been guilty of negligence z 
(7) Of an estate left by H M, his 


son’s widow, R D, became the 
rightful owner of a moiety, and 
his daughter's husband 8 C H, 
to the remaining yori S con- 
veyed to plaintiff (B CB) by a 
deed of gift two annas out of hig 
eight-anna share. S, within the 
period of limitation, commenced a 
suit against the Ms for the whole 
of H M’s éstate; but pending the 
suit, J was substituted os plaintiff 
under a deed of sale from $ to 
him, and obtained a decree for an 
eight-anna share. One of the 
defendants (R D) appealed against 
the- decree and had it modified 
against her to a five-anna share. 
The Ms did not appeal, and the 
decree remaine against them for 
8 annas. J executed the decree for 
five annas. In another suit, BC 
B's title to two annas under the 
deed of gifts frum S was established 
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against J, who afterwards sold to 
the Ms the 5 annas which he had 
obtained, and all his right, title, 
and interest under the decree. The 
Ms thus got possession of the 
two-anna share which J ought to 
have held in trust for plaintiff: | 
Herp that plaintiff's cause of 
* action for the recovery of his two- 
anna share arose at a period 
subsequent to the execution of the 
decree by J, which was within the 
period of limitation... .. 101 


(8) pe aerate sued to recover a trac 
of chur-land as parcel of his 
mouzah of Jogdash, defendant 
alleging the said land to be a parcel 
of his Mouzah Ghoogoomaree. 
About the year 1830, a large tract 
of land was diluviated by the 
river Chutol within the mouzahs 
belonging respectively to plaintiff 
and defendant; and after re-form- 
ation in 1837, a proceeding 
was taken by the plaintiff before 
the Magistrate under which he 
was ordered to be put in possession 
of æ considerable tract of ,such 
newly formed land, the Magistrate 
laying down the boundaries, 
After nearly 12 years (2.¢., in 1849), 
respondent's father brought a 
civil suit to set aside the Magis- 
trate's decision, and the ultimate 

m finding was that appellant had 
been in possession of the land 
described in the Magistrate's order 
from and since the date of that 
order: . 

Herr that that decree must be 
taken to have established that the 
aes was in possession of the 
and described in the Magistrate’s 
order, and had continued in such 
possession; the question in the 
resent suit being whether the 
ands now claimed are identical 
with those so described. 

Herp that that issue lay upon 
the plaintiff, because the founda- 


tion of his suit was that, having ° 


been in possession, he was dispos- 
sessed as a consequence of certain 
measurements made by Govern- 
ment officers, 


Harp that plaintiff had failed to 
sustain the burden of aha He 
relied principally on the bound- 
aries given by the Magistrate, and 
certain maps prepared then and 
later as compared with the 
Government map of 1853; but the 
Privy Council were unable to place 


firm reliance upon any inferénce 
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drawn from these maps. The 
Privy Council were also of opinion 
that, in questions of this kind, where 
the natural boundaries and land- 
marks have disappeared, evidence 
of possession was very important 
and satisfactory, and that there 
was no reason to distrust the 
witnesses of the respondent proving 
such possession sis sis 


(9) In a suit to recover possession wi 


mesne profita, of property alleged 
to have been purchased by plaintiff 
from one A, where defendant 
U was a daughter of A’s sister R, 
who claimed the property through 
her son V, the question was 
whether plaintiff had obtained the 
property by a valid deed of sale. 

Plaintiff wasapleader,and while 
a suit wasin progress, in which, on 
behalf of his step-mother and 
another client, he contended that 
V had no property at all in the 
mouzah, he obtained a conveyance 
from A, whose sole title was derived 
from V, which conveyance nomi- 
nally made to S T was never 
asserted by plaintiff till seven years 
later when he commenced this suit. 
The evidence for the payment by 
plaintiff of the consideration- 
money was so unsatisfactory that 
the High Court summoned the 
plaintiff and examined him: 

Heip that it was somewhat 
dangerous to allow plaintiff, a pro- 
fessional man, who did not give 
evidence in his own suit in hisown 
behalf, to be called for the purpose 
of supporting his case which had 
broken down; that plaintiff’s 
evidence as to payment of the 
consideration-money was ve 
unsatisfactory and at ravine 
his previous deposition; and that 
though the mere factum of the deed 
was proved, it was not a dona fide 
conveyance. 

Hxxip that the circumstance of 
U having in a previoug suit 
admitted the execution of the 
geed, did not preclude her from 
contesting its validity, and main- 
ae that it was colorable, not 


(10) Plaintiff sued defendant ° for 


himself and as guardian of his 
minor son (N) to set aside two 
deeds relating to the adoptien of 
the said minor, and alleged to be, 
the one an agreement to give, and 
the other an agreement to take, 
the child into adoption: 


114 


118 





(11) In a suit to recover 
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Harp that the deeds in form 
were notgmere agreements to give 
and take, but deeds of gift and 
adoption, and that interchange 
was not necessary or important. 

Herp that, if the defendant 
gave, or was willing to give, the 
child, the plaintiff ad no right 
to sue for a declaratory decree on 
the ground that the deeds were 
null and void, because of the non- 
performance of certain religious 


ceremonies. 


Hep that the most important ` 


issue in the cause was whether 
there was an actual delivery of 
the child; but that as the Lower 
Appellgte Court did not try that 
issue, the High Court was in error 
in deciding the case in special 
appeal upon that issue. 

‘Hetp that the deeds were not 
actually necessary to render the 
adoption valid; and if they were 
set aside, it might be proved 
aliunde. 

The breach of an agreement 
by one of the parties is a ground 
for an action for damages, or for 
specific performance, but not a 
ground for setting aside the 
contract or declaring it null and 
void, 

A declaratory decree is not a 
matter of nbsolute right, but may 
be granted or not at the discretion 
of the Court .., 


ossession 
of certain lands upon the ground 
that they were granted as a jageer 
tenure by plaintiff's ‘ancestor to 
one P and his lineal descendants, 
and that such descendant had 
failed : 

Harp that it was necessary for 
plaintiff to prove the grant alleged 
in his plaint, without which no 
cause of action would have been 
shown: and as the tenure was 
created in the usual and proper 
manner, i.e., by pottah and kuboo- 
leut, the latter would be in posses- 
sion of plaintiff's ancestors, As 
this was not produced, no second- 
ary evidence given of it, and no 
foundation laid for giving such 
evidence, it was unnecessary to go 
further into plaintiff's case 


(12) Inea suit for arrears of rert in 


pursuance of a notice of enhance- 
ment, where it was admitted that 
defendant was entitled to a perpe- 
tual right of occupancy so long 
as he paid the proper rent, an 
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also that he was a middleman, and 
not 2 cultivator; and it appeared 
from the kubooleut that a howal- 
daree amulnamah lad been granted 
at defendant’s request, without 
any rent for the first year, at vary- 
ing rates lesa than Rs. 6 a kance 
up to 1264, and at the fixed raje 
of Rs. 5 per kanee in and after 
that year: : 

Herp that it could not have 
been intended that Rs. 6 should 
be the rent for that year only, 
but that the more reasonable 
construction was that that was to 
be the rent per annum during the 
remainder of the holding, and that 
consequently the rent was not 
liable to enhancement beyond Rs. 5 
a kanee. 

Hep that defendant might be 
liable under Regulation XI of 
18258.4 cl, 1, but not in this suit, 
which was under Act X of 1859 
8. 17. If liable to enhancement 
at all, his rent could only be 
enhanced according to the pereun- 
nah rate payable by similar holders, 

A suit to enhance being very 
different from a suit to recover 
arrears of rent at the rate origin- 
ally fixed, HELD that plaintiff was 
not entitled to a decree in this suit 
for the rent of 1272 at the rate 
fixed in the kubooleut .,. 


(13) In a suit to recover the balance 


of purchase-money alleged to 


- have been due upon the gale of a 


decree, where plaintiff's case was 
that the consideration-money was 
not paid, but a rooqua given for 
it payable when the mutation of 
names took place: 

Hexp that the onus of proving 
non-payment was thrown upon 
plaintiff in consequence of the 
acknowledgments she had made of 
the receipt of the whole purchase- 
money, viz., an admission which 
was made and recorded under Act 
XX of 1866, at the time when the 
deed was registered, and again an 
acknowledgment made in the 
petition presented to the Court 
which made the decree for muta- 
tion of names. 

Although, when a decd of gale 
containing an acknowledgment of 
payment is written, payment is 
not made, it may become an 
acknowledgment afterwards, i.e., 
when the esd is handed over ... 


(14) A shnrer (K) in a zemindaree 


unsuccessful in 


having been 
4 


Puge. 
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proceeding against the holder of a 
sub-tenure to enhance its rent, 
and doubt having been thrown on 
his zemindaree title, brought a suit 
to establish his right of enhance- 
ment. The holders of the tenure 
contended that, even if the zemin- 
daree right had passed to him by 
purchase, he had never received 
rents, and his claim was barred 
by limitation. And with refer- 
ence to a compromise, under 
which, at the close of a former 
litigation, a certain sum had been 


paid to (K) og mesne profits, it , 


was argued that the last item of 
the ent of the sub-tenure, enterin 
into that sum,must have accru 
more than 12 years previously : 

Hutp that the payment of the 
sum within the 12 years was 
evidence of a recognition of title 
sufficient to exclude the notion of 
un adverse possession for more 
than 12 years. 

Herp that the High Court had 
exercised a sound discretion in 
entertaining a suit for a declara- 
tory decree where a zemindar, 


. who in a guit for enhancement had 


had his zemindaree right denied, 
came into Court to have that right 
ascertained and declaied. i 

Herd, with reference to s. 15 
Code of Civil Procedure, that, 
where a declaratory decree is 
sought without consequential relief 
in the same suit, the Court must 
see that the declaration of right 
may be the foundation of relief 
somewhere, and that that condi- 
tion was sufficiently met in the 
present case ... 


(15) In a suit for enhancement of rent 


of an intermediate tenure, where 
the defence was that the land had 
been held at a uniform rent from 
the decennial settlement, and the 
defendant, seeking to avail him- 
self of the presumption in Act X 
of 1859 ss. 15 and 16, proved that 
the rent had not been changed for 
20 years before the commence- 
ment of the suit, and thereby 
threw upon the plaintiff the burden 
of showing that the rent had been 
fixed at some later period than 
the decennial settlement : 

Herp that the plaintiff had 
succeeded in proving that which 
was cast upon him to prove, viz., 
by producing a decree declaring 
his right to enhance which ha 
been passed in a suit brought by 
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+ 


him against defendant's father 
under whom defendant claimed. 
Harp also (the Frivy Council 
rae a decision of the High 
Court) that, in a suit for arrears of 
rent et enhanced rates, when the 
liability of the tenure to enhance- 
ment has been put in issue and 
fully tried, a decree may be given 
declaring the tenure liable to 
enhancement, though notice to 
enhance is not proved s 


(16) In a suit for an injunction to 


restrain defendants from proceed- 
ing with a building, and to have a 

ortion of it taken down, which 
had the effact of obstructing light 
to which plaintiffs were entitled 
through their windows (the Eng- 
lish law before the pnssing of the 
Prescription Act, the 2nd & 3rd 
WilliamIV,c.71, being applicable, 
and plaintiffs being required to 
show an uninterrupted user of at 
least 20 years with the acquies- 
cence of the defendants) : 

Herp that, as the building was 
commenced, and commenced with 
the manifest intention of being 
erected as an obstruction before 
the expiration of the 20 years, the 
plaintitis had not established their 
case. 

Quere.—Is not knowledge on 
the part of an agent who collects 
rent for the owner, and is entrusted 
with the authority of fixing the 
amount, constructive knowledge 
on the part of the owner sufficient 
to satisfy the exigence of proof on 
the part of the plaintiffs in such 
a case P ses 


bi ene 


(17) Whatever the words ‘ mafee-birt 


tenure” may have imported origi- 
nally, the prima facis meaning of 
the words has come to be a here- 
di tenure. 

Where ancestral property has 
apparently descended in the 
ordinary way of Hindoo property, 
first to the son and thence to the 
mother, it lies on those who say 
that it is confined to the direct 
descendants of the original donee 
to prove their case, and show by 
some custom that thut was the 

roper construction of the t. 
. Where the original doneeiar a 
service tenure ceases to glo any 
service, and pays in heu a rent 
which his descendants continue to 

ay, the condition of the tenure 
ecomes altered from service to 
rent 
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(18) As a result of litigation, a decree 


was pagsed establishing the title 
of R as a brother by adoption to 
L, and a co-sharer of his family 
property; but no possession was 
actually directed to be given to R 
except of the zemindaree, which 
was the principal family estate. 
Subsequently an execution-credi- 
tor of R took possession of two 
lots, which were no part of the 
zemindaree proper; the one having 
been acquired as a separate 
inheritance by an ancestor, and the 
other having been purchased by 
L in the name of the priest of 
the family : 

He xp, that R’s title to the two 
lots was the same as his title to the 
zemindaree; and that the burden 
of proof lay upon those who 
insisted that the two lots did not 
form part of the joint family estate 


(19) In a suit by the guardian of a 


minor to recover possession of 
certain lands in her zemindaree, 
and to set aside an alleged 
mokurruree grant, plaintiff’s case 
was that defendants had held 
under a ticca lease, and had wrong- 
fully held on after its expiration. 
Defendants set up an old mokur- 
ruree grant under which they 
claimed to hold in perpetuity upon 
the payment of a fixed rent. 

The High Court, overruling the 
decision of the first Court upon 
the statute of limitations, held, 
and in the opinion of the Privy 
Council sightly, that the statute 
does not begin to run in favor of 
the mokarrureedar ° against the 
zemindar until the latter has had 
notice that the former claims 
under a mokurruree grant; and 
such notice was not given in the 

resént instance twelve years be- 
ore the commencement ofthe suit: 

Hrwp also, in concurrence with 
the High Court, that the plaintiff's 
case was a false one, and their 
kubooleuts forgeries, and though 
the onus lay on the defendint to 
prove his mokurruree grant, there 
were sufficient Aoda for up- 
holding it as genuine, as an ancient 
grant brought from proper custody 
and verified by long possession 
and analogous grants ... a 


(20) The ordinary rule which the 


Privy Council have observed 
respecting the findings on questions 
of fact by two Courts, was held 
to apply to this case, in which 
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plaintiff alleged that he and defend- 
ant had lived in commensality, 
and enjoyed certain joint property, 
of which defendant being the 
elder was the manager, and 
applied for his share thereof. 


. Defendant alleged that the pro- 


perty was not joint. On this issue, 
oth Courts had found against the 
defendants. . 

The Privy Council saw no ground 
for reversing the decision of the 
Lower Courts 


(21) Under the Hindoo law a married 


woman is at liberty to make any 
disposition she likes of money 
constituting her stridhun or 
separate and peculiar property ; 
and if she purchases immoveable 
poran with such stridhun, she 

aright to sell that immoveable 
property. 

Wherethe husband during his 
lifetime did in every way, both 
publicly and privately, whenever 
called upon to make any 
representation on the subject, 
always represent that certain 
immoveable property was hig 
wife’s, the purchasers from her 
could not after his death be 
equitably turned out of the pro- 
perty in favor of his heirs. The 

eirs, after his death, would be as 
much bound by the father’s mis- 
representations as he would have 
been during his life 


(22) The appellant, one of the royal 


family of Ondh, sued his father, 
the respondent, for Rs. 50,000 as 
his share of the dower alleged to 
have been settled on his mother, 
the late Oomrao Begum, who left 
as ‘her heirs her husband (the 
appellant), her only son, and 
ce daughters, who were made 
joint defendants. The plaintiff’s 
case was that the dower being 
unpaid, he as co-heir becanie 
entitled to three-tenths; but 
having regard to the circumstances 
of the husband, he had limited his 
claim. ‘The respondent disputed 
the genuineneas of the kabinnamah 
and the amount of the alleged 
dower, pleading that whatever 
its amount, it had been 
satisfied during the lifetime of 
Oomrao Begum. The first Court 
decreed the suit, but the Lower 
Appellate Court holding that the 
defendant had -established his 
plea of satisfaction, reversed the 
decision : 
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(23) 


HELD, that the mehrnamah was a 
genuine document, and that the 
dower was of the amount alleged 
by the plaintiff subject to modifi- 
cation according to the law 
and practice in Oudh; but that 
as plaintiff had taken out no 
gertificate under Act XXVII of 
1860 s. 8, the cause should be 
remitted to the Judicial Commis- 
sioner to have it ascertained what 
amount of dower was payable 
by the respondent to the estate 
of bis deceased wife, and what, 
after payment of debts, was the 
share of dower due to each 
co-sharer. 

Where it is not expressed 
whether the payment of the 
dower is to be prompt or deferred, 
the rule is to regard the whole as 
due on demand. 

Quere.— Where no time for the 
payment of deferred dower is 
expressly limited by contract, 
must it be presumed to be 
parae on the death of either 

usband or wife, or only on the 
death of the husband ? 


The purchaser at a sale under a 
decree by which a zemindaree is 
ordered to be sold, ina suit bya 
mortgagee, can have no higher 
title to enhance the rent of the 
ryots than he would have had if 
he had been a purchaser from the 
former zemindar. 


A claim to exemption resting . 


upon the ground of a tenure 
being ryotty kudeemee, does not 
fall vilin Regulation VUI of 
1793 s. ől, which relates to 
sae aaa talookdars properly so 
called 


A pottah may be a confirmatory 

nt only; and there is nothing 
in accepting such a grant incon- 
sistent with the presumption that 
a prior title existed. 

In cases of substituted service, 
it is not sufficient to show that 
the notice has been attached to 
the door, unless the condition 
which renders such a mode of 
service good, namely, that the 
person who ought to be served is 
keeping out of the way, has been 
firat established to the satisfaction 
of the Oourt ... se : 


(24) Herp that the provisions of Act 


VIL of 1859 s. 260 were designed 
to check the practice of e 
benamee purchases at execution- 
sales, te., transactions in which 
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one party secretly purchases in 
his own account in the name of 
another party. They cannot be 
taken to affect the rights of 
members of a joint Hindoo family, 
who by the operation of law are 
entitled to treat as part of their 
common property an acquisition, 
howsoever made, by a member in 
his sole name, if made by the use 
of the family funds ... ; 


(25) The question to be decided was 


whether certain plots, delineated 
on a map belonged to appellant's 
zemindareeor to that of respondent 
in whose possession they had 
been since 1852, when in certain 
thakbust proceedings they were 
determined to lie within his estate 
of Bahur Bund in Zillah Rungpore, 
and not within appellants estate 
in Zillah Qoalpara. Appellants 
sued to impeach the thakbust 
awnrd and to recover possession. 
In the course of litigation, the case 
was remanded by the High Court 
upon the issue, vah of two given 
lines was the old bed of the river 
Sunkosh, when a Sudder Ameen 
was deputed to make a local inves- 
tigation, which proved to be 
in favor of appellant. The case 
was finally dismissed by the High 
Court in appeal. 

The Privy Council held that the 
report of the Sudder Ameen 
failed to establish the line of the 
old Sunkosh, and that, even if it 
had embodied conclusions from 
what had been found and observed 
on the ground, it would be 
reasonable to prefer the thakbust 
proceedings, Sie were an earlier 
local investigation, gince which the 
features of the locality may have 
changed and evidence of posses- 
sion lost ees ses 8 dai 


PROCEDURE. 
(1) When a third party petitions the 


Court below stating that she is in 
possession of property which the 
ed has attempted to 
take in execution, HELD that the 
Court’s order that the application 
must remain in the sherishtah, as 
the decree-holder has given a 
receipt for possession, is tants- 
mount to no order, and that the 
Court cannot be put in motion 
under Act VIII of 1859 s. 226 
without an application from the 
decree-holder : 

Hexp also the Lower Court 
ought to have made inquiry, but 
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the High Court could not interfere, 
as the third party had not applied 
under s. £80 ene ad 
(2) Where a question provided for by 
Act XXIII of 1861 s. 11 is 
made the subject of a separate 
suit, HELD that though the form 
of proceeding is wrong,’ there is 
notá want of jurisdiction which 
can be made a ground of objection 
in appeal... sis dix 
(8) Where plaintiff's possession is 
admitted, and the only question is 
as to the character of the possés- 
sion, the Lower Court is wrong in 
dismissing a case, because the copy 
of a kobalah filed by plaintiff is 
found to contain signatures as of 
subscribing witnesses which had 
been aided to the original deed... 
(4) Where a suit is remanded with a 
view to the assessment of mesne 
profits on the principle laid down 
in XII W. R p. 37, HELD that 
the Judge ought to follow ‘the 
course indicated by the order of 
remand ae wet ee 
Where an ex parte decree for 
arrears of rent has been passed by 
a Deputy Collector, and attach- 
ment has issued, and the lessee 
having died the sureties pray for 
a rehearing on the ground of not 
having been served with summons, 
HELD that under Act VII (B.C.) 


(5) 


í of 1869 s. 108, the —— should | 


be regulated by Act X of 1859, 

under s. 54 of which the appli- 

cation is barred by limitation ^.. 
‘See Arrears of Rent (1) 


PROCERDINGA, 
—— had in the High Court to get 


a Privy Council order sent down 
to the Lower Court for execution, 
are keeping the decree alive, 





if they are bond fide efforts on the 

part of the judgment-creditor to 

carry the order into effect ees 
See Notice (1) 


PROCLAMATION. 


See Execution (8) m 
See Full Bench Rulings (6 


Propucs. 
See Possession (3) 


PurcHasE- MONIES. 


If the, application of the purchaser 
-of a decree for attachment of ——- 
is rejected, he may institute a - 
lar suit to establish his title 
under Act VIII of 1859 s. 270; 
otherwise he forfeits his lien 
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both in the land and in the pur- 
chase-monies. But he does not 
forfeit his right to execute the 
decree otherwise sas z 


PURCHASER. 

(1) Plaintiff in purchasing at the in- 
stance of a first incumbrancer 
becomes owner, and prmd facie 
entitled to the possession of the 
hypothecated property, and the 
lien, of defendant who purchases 
at the instance of the second 
incumbrancer cannot protect 
him in possession ais ar 

(2) The purchaser of the rights and 
interests of a decree-holder takes 
the decree subject to the right of 
the judgment-debtor to set off his 
cross-decree ... 


See Privy Council Rulings (23) 


See Sale (8) 


R 
RECEIVER. 


A 





appointed by the Court in 
a civil suit to preserve property 
and keep it within the reach of 
the Court until the final decree, 
can only exercise such powers and 
rights as the parties to the suit 
tarn out to be possessed of when 
their rights are finally determined 


REDEMPTION, 
See Ejectment (3) 


REFORMATION. 


The purchaser of an estate found by 
` actual measurement the year 
before to consist of a certain 
number of beegahs with a speci- 
fied rental has no claim to 8 
belonging to the mehal as it 
originally stood sie wie 





REFUND. 


See Act XXIII of 1861 (2) 
See Full Bench Rulings (8) 


REGISTRATION. 


(1) Where the plea that protects 
& tenure is not urged in the 
original hearing, and the title is 
found to have been procured 
fraudulently, it is not admitted 
as a ground for review... sige 
A registering officer ought to 
register a pottah notwithstanding 
the executant’s refusal of 
consent ees nas wee 
Where plaintif sues on an 
unregistered bond nearly 12 years 
after its execution, and is met by 
an allegation of possession under 





(2) 


(3) 
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37 


39 
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198 
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RearTRaTIoN.—( Continued. ) 


a deed of sale by his mortgagor, 
the registered deed must prevail 
over the registered bond with 
reference to Act XX of 1866 
s. 50: cee pee oes 
(4) A shebaitnamah, which conveys no 
right or interest, but merely 
„provides for the expenditure of a 
portion of the thakoor’s income, 
need not be registered under Act 
XVI of 1864... ane 


Recuuation VIL oF 1798. 

In a suit by a xemindar against a 
talookdar under s. 51, the 
notice served is defective if it 
does not state when and why the 
latter had received an abatement 
of jumma 





See Privy Council Rulings (28) 


. Reeuiation I oF 1798. 
See Summary Order (1) 


Reeuiatrion V of 1812. 
Section 3. 


REGULATION XI or 1825, 


Section 4 cl. 1. See Privy Council 
Appeals (12) 


See Appeal (3) 


REMAND. 
See Appellate Court (2) 
See Declaratory Decree (8) 
See Issues (2) 

See Jurisdiction (8) 

See Procedure (4) 

See Review (1) 


Renrt-Suit. 


(1) In a where plaintiff sues as 
adopted son of the deceased land- 
lord, and defendant, being the 
adopted son of the deceased tenant, 
denies the relationship of landlord 
and tenant between them, HELD that 

laintiff’'s adoption having been 
Heclared by a competent Court, 
the mere fact of an appeal to the 
Privy Council does not alter his 
position or that of the defendant; 
and the fact of plaintiff's not 
having received rent for many 
years, aud of having tried to eject 
defendant, does not get rid of the 
fact that he stands in the relation 
of landlord to the defendant 

(2) Where a suit for possession would 

“be niet by a plea in bar, plaintiff 
cannot try the question of title 
under color of a ‘ei sins 

(8) In a suit for arrears of rent based 
on a kubooleut stipulating for pay- 
ment for excess land found after 
Measurement at the same rate as 








279 


291 


338 


18 


91 
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Benst-Suit.—( Continued. ) 


for the rest of the land, mExp that 
there is no question gf enhancing 
the rate, and the ryot is not 
entitled to a notice under Act 
VIU (B.C.) of 1869 sas. 18 
and 19 say toe .. 109 
(4) The fact of plaintiff’s having sued 
for arrears of: rent on a false 
ground is no reason, if defendant’s 
plea of payment falls to the 
een why he should not have a 
ecree at the rate fixed by a 
former decree as the proper rate 233 
(5) A suit against ijaradars for arrears 
of rent, where plaintiff makes his 
co-sharers pro forma defendants, 
falls under Act VIII (B.C.) of 
1869 s. 29, and is governed by 
a limitation of 3 years... ve 347 
See Co-sharer (2) 
See Intervenor (1) 
See Jurisdiction (4) (10) 
See Onus Probandi (6) 
See Privy Council Rulings (2) 
See Tenure (1) 


Res ApIJUDICATA. 


The fact that a mokurruree tenure 
when previously set up in answer 
to a rent claim was disbelieved 
by the Collector does not 
constitute a as between the 
parties, the Collector having no 
jurisdiction to determine the 
po creas right except inciden- 


y si aie we 217 
See Adoption (1) 
See Full Bench Rulings (7) 





REvENUB OFFICERS. 


See Act VI ( B.C.) of 1862 (1) 


ReveRsionaRr H BIRS, 


See Decree ( 


See Right of Suit (6) 


Review. 


(1) Where a special respondent is dig- 
satisfied with an order of remand, 
he ought to apply for a . Not 
genie done s0, he is not entitled 

ask the Court to go behind that 
order, and considér whether it is 
wrong with reference to a later 
ruli = es w. 126 

(2) The Court refases in to receive 
as new evidence documents which 
might have obtained and fjled in 











the Court below a ev. 130 
(3) Applications for cannot be 

treated as proceedings taken to 

keep a decree ive under 


Act XLV of 1859 s. 20 T 185 
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See Original Jurisdiction (4) 
See ftegistrahon (1) 


KBVISION. 


See Jurisdiction (9) 


Riau or DBFENDANT. 


See Evidence (6) 


Riaut oF OccuPancr. 


Rigat or Suir, 


(1) A —— cannot be acquired ‘by 


sub-letting from a person who 
has himaelé only a ‘ie 

(2) Quere.—Under what circum- 
stances may a person having a 
forfeit it by setting up an 

adverse title ? ‘i Sas 

(3) A person occupying land merely 
asthe assignee of the,zemindar 
cannot acquire rights adverse to 

the AEE or claim the benefit 

of Act X of 1859 s. 6... ine 

(4) The provisions of Act X of 1859 
conferring —— do not apply to 

a tank used only for the preserva- 

, tion and rearing of fish, and not 
being an appurtenance to any land 

(5) A decree in a suit between zemin- 
dars cannot prevent a ryot from 
stating his facts as to the time of 
accretion and occupation, and the 

fact that the person to whom he 

for years has paid rent has~no 
title cannot prevent his counting 
those years towards a Lee 

See Mokurruree Tenure (1) 











(1) There is no — where a Court 
having jurisdiction decides that a 
will is not sufficiently proved, and 
vests the management of a minor 
widow's property in her guardian 


- (2) No suit can be maintained for an 


order directing a minor widow to 
make an adoption wi one 
(8) Where a vendee executes a decree 
against his vendor after having 
written up satisfaction of it in a 
deed of conveyance on which a 
balance of consideration-money 
was due, the vendor may, Jave a 
remedy by a separate action 


(4) The fact of a plaint not gen 


been accepted on the day on whic 
it was presented does not deprive 
plaintiff of his e a 
(5) An action will lie in a Civil Court 
e when a-wrong is committed under 
color of a decree of another 
Court 





(6) m a suit against parties claiming : 


be reversionary heirs for 


property alienated by-a Hindoo 


Page. 


95 


Riaut or Surr.—C Continued. ) 


widow, when the Lower Appellate 
Court declines to enter into the 
question whether the defendants 
are the reversionary heirs and the 
alienation is justified on the 
ground that they might bring a 
separate suit, HaLD that no such 
suit would lie, and the Court must 
those issues sini ee 
See Act X of 1859 (2) 
See Appeal (2) ; 
See Guardian (8) 
See Sale (2) 


Kiaur ro Liext. 


304 


See Privy Council Rulings (16) 


ib. | Rrorry Kupsemer Tenors, 


200 


338 


127 


159 


188 


SaLB 


See Privy Council Rulings 


8 


(1) Where the —— of a judgment- 
debtor’s property is not a real one, 
and the ostensible vendees sell it 
to others, they must show that 
they purchased bond fide and with- 
,out notice ae bos oe 

(2) The sale of property attached 
under a decree made against 
defendants in their representative 
capacity is one pendente lite, und 
as such, subject to the final regult 
of the suit between the parties ... 

(3) A zemindar who sues a sold-out 
tenant for arrears of rent, and 
obtaining an exz-parte decree, sells 
the tenure and buys it himself, 
takes nothing by the purchase, and 
must give way to a bond fide pur- 
chaser ee eee sea 

(4) Inadequacy of price does not affect 
the regularity of — proceedings 

(5) A — under Act XI of 1859 may 
not beset aside on the ground of 

irregularity in the issue of notices, 

unless such irregularity hes caused 
loss or damage to the defuulter .., 
See Act VILL of 1869 (8) 
See Arrears of Revenue (1) 
See Attachment (3) 
See Irregularity (1) 


SALH Carrivicatn. 


Where the identity of the land is 
not in dispute, the mere circums 
stance that the right transferred 
by a is called by mistake 
jotedakhalee, instead of by some 
other term nearly importing the 
same thing, is not a iffienfty in 
the way of giving the purchaser 
- possession on 


i 





(23) 


104 


280 


XXX 


INDEX (CIVIL RULINGS). 





- Page. 


SEOURITY. 
See Decree (6) 


SEPARATE ACQUISITION. 
See Hindoo Law (2) 


See Privy Counnit Rulings (18) 


SERVICE TENURES. 


See Privy Council Rulings (17) 


* SHAREHOLDER. 


See Onus Probandi (6) 


SHEBAITRAMAH, — . 
See Registration (4) 


SuHIKMEB ‘TENURE. 


See Act XIV ( B.C.) of 1865 (1) 


BHRADH PILGRIMAGE. . 
See Hindoo Widow (1) 


Saati Causa Court. 

The Judges of the , Calcutta, 
may grant a second new trial in 
the same case oe 

See Act XI of 1865 (2) 
See High Court Powers (2) 
See Jurisdiction (1) (10) 





SPECIAL APPEAL. 
(1) The misconstruction of a docu- 
ment which is the foundation of a 
suit is a ground for ; but a 
does not lie because of 
a mistake as to the sane of 
some portion of the evidence which 
is in writing, if it is connected 
with other evidence affecting its 
construction ... bs me 
(2) The error of n Judge in stating: 
that the rate admitted by defend- 
ant in a rent-suit was the old rate 
shown in a former decision when 
the rates were different, is no 
und for ‘ei 
See Enhancement (1) 
See Jotnder of Causes (1) 











om 


203 


222 


1 


430 


See Presumption (2) 
See Privy eas Rulings (10) 


Sprci¥ic PRREFORMANCE, 


See Privy Council Appeals (10) 


STAMPS. 
See Accounts (8) 


STREEDHUN. 
(1) Property coming from a father to 
`a daughter before her marriage, 
under a testamentary devise, 








18 sos oils w. 264 
(2) On the death of a daughter to 

whom has come from a father, 

her’ mother, and not the husband, 

is preferential heir to such property tib. 


See Privy Council Rulings (21) 


4 Page. 


SUBORDINATR JUDGE. 


See Act VILI (B. C.) of 1869 


(1) ’ è 
SUCCESSION. 
i See Custom (1) 
See Maths (1) 
See Onus Probandi (5) 
See Privy Council Rulings (3) 
(17) 


See Streedhun (2) 


Suit ror Account. 


In a —— of moneys, HELD that to 
release D, who was jointly employed 
with defendant as manager in 
plaintiff's shop, on payment of a 
trifling sum, and to sue defendant 
alone for a large amount, no 

, accounts being taken between 
them, is most inequitable, and the 
suit should be dismissed 


SUMMARY ORDERS. 


There is no appeal from a 
made by a District Judge under 
Regulation I of 1798: but it is 
open to question in a regular suit 

See Act XXIII of 1861 (1) 





SURBURAKABREH T ENURBE. 

` A zemindar is not bound to recog- 
nize the transfer of a effected 

without his consent, or to register 

-it; but the fact of such improper 
transfer does not deprive the old 
surburakar of his rights, or entitle 

the zemindar to get khas posses- 

sion ais oe ase 


Survey Map. , 
See Full Bench Rulings (5) 





SURVEY PROCEEDINGS, 

if made without reference to 
litigation then pending are not 
only evidence, but are presumed to 
be correct, and the High Court | 
cannot lay down any rule as to 
the corroboration of such docu- | 
meuts 





T 
"TANKS, e 
See Right of Occupancy (4). 
TENDER. 
See Enhancement (1) 
TENURE. 

An indivisible ——- cannot be split 
up into parts with a view to the 
institution of different suits for 
arrears of rent ; 


THAKBUsT PROCERDINGS, 
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202 


239 


See Privy Council Rulings (25) | 
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TITLE. 
See Onus Probandi (2) 
See Possession (4) 
TRANSFER. i = 
, See Surburakaree Tenure (1) 
TRANSFEREES. 





in possession are entitled to have 
notice of foreclosure 


Trust PROPERTY. 
(1) Property placed in trust -with 
poin as managers, but not 
eneficial owners, cannot be taken 

In execution of a decree against 
them vee dan eT 

(2) Where property is purchased out 
of the surplus profits of a trust, 
not required for the purposes of 
the trust, and which the trustee is 
entitled to retain for his own 
benefit, such purchase enures for 

his own benefit 


U 


U NCHASTITY. 
See Full Bench Rulings (9) 


UNREGISTERED DOCUMENTS. 


An unregistered bond, even though 
not specifically objected to in 


either of the Courts below, is not’ 


admissible as evidence, and the 

Lower Court is wrong in giving 

effect to it ... sae 
See Objection (1) 


Usurauctuagy MORTGAGE. 


See Mesne Profils (4) 
See Onus Probandi (8) - 


170 


226 


266 


Vv 


i 
VAKEEL’s FERS. 


In a suit for where there is no 
contract, the Lower Court can 
only be guided by what, according 
to the practice of the Court, is 
allowed as costs between party 


and party... oes Si 





VALUATION. 
See Appeal to Privy Council ( 


VonunTAry PAYMENT. 


See Full Bench Rulings (8) 
W 
Waars. 
See Limitation (4) 
WILL. 
See Full Bench Rulings (4) 
See Original Jurisdiction (2) 
WITNESS. 


People of rank and wealth when 
summoned as es to a distance 
from their place of residence, are 
entitled to travelling and other 
expenses suitable to their circum- 





stances oes nee as. 
See Accounts (2) 
Z 


ZEMINDARER BUSINESS. 
See Act XI of 1865 (1) 


22 | ZEMINDAREB Rigar. 


See Mulhfarious Suit (1) 


ZUR-L-PEBHGEB. 
See Limitation (6) 


an 


105 


1) (2) 
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Page. 
A Act XXI or 1856. 
Section 43. See License (2) 


Acr XLV or 1860. 


ACCOMPLICE. 


(1) Although under s. 133 of the Indian 
Evidence Act, the conviction of 


a prisoner on the uncorroborated 





: Bae ; Section 141. See Unlawful Assembly. 
OE acne EEN 5 Section 142. See Unlawful Assembly. 
illus. (b) s. 114 of that Act, Section 182. See Sanchon for Prosecution, 
considered in this case that the Section 211, See False Charge. 
—- WAS unworthy of credit Poe 48 Section 218, See Police Officer (3) 

(2) Under s. 188 of the Evidence Act, Section 289. See Danger to Person. 
I of 1872, a conviction is not Section 800, See Murder (1) 
illegal merely because it proceeds Section 803, See Murder (2) 
upon the uncorroborated testimony Bection 312. See Miscarriage. 
of an 9 us si 48 Section 878. See Theft. 

(3) Although, by s. 183 Act I of 1872, Section 411, See Polce Officer (1) 
an» — is a competent witness Section 497. See Jurisdiction (1) 


against an accused person, anda 
conviction would not be ill 

merely because it proceeded upon 
the uncorroborated testimony of 
an -—, yet it would be unsafe, 
where the testimony of the 
is not corroborated in any material 
point, except by the confession of 








Government ... 


52 


Section 511. 


Act V or 1861. 


Section 29. 


Section 320. 


See Miscarriage, 


See Police Officer (1) 


Aort XXV or 1861. 


d A Chapter XV. See License (1) 
a fellow-prisoner, whose testimony Section 62. See Private Dispute, 
likewise requires corroboration, to Section 68. See Complaint. 
convict the accused e.. @ee 68 See Jurisdiction (1) (2) 
Accusup Section 168. See Sanction for Prosecution. 
` Section 183. See Attachment (1) (2) (8) 
See Deaf and Dumb Person. Section 184. See Attachment (1)(2)(3) 
AcquiTTaL. Dae 202. i Procedure (6) 
- eons ection 206, ee Procedure (12) (18 
(1) ee Section 207. See Procedure (6) ) 
. . dismiss Section 225. See Procedure (6) 
T "aot X Pia has the i os Section 282, See Insanity (1) (2) 
of an —— of the accused person Section 282. See Breach of Peace (2) (4) 
The Court has no - vriediction Section 284. See Security (1) , 
to entertain any application: to Section 293. See Security (1) 
interfere with De PP aii Section 800. See Security (3) (4) 
accused person, except the appli- Bection 305. See Security (3) (4) 
cation be made either by Govan: Section 308. See Right of Way. 
ment, or under the sanction of Section 818. See Breach of Peace (1) (3) 


See Righi of Way (1) 


(2) The withdrawal of a complaint 
by the complainant operates og an 
—, and the High Court has 
no authority to entertain the 
matter at all except upon an 
application duly made with 
sanction of the Government ... 65 


Act XX or 1866. 
Section 6. See Mooktear, 


Act XIV or 1866. 
Section 48. ` See Post Office (1) 


xl 


Page. 


Act VILO or 1869. 


Section 182A. See Disposal of Property. 


Acr I or 1872. 


_ Section 27. 


See Evidence (4) 

See Evidence (2) (5) 

See Accomplice (1) (3) 

See Accomplice (1) (2) (8) 
See Confession. 


Section 30. 
Section 114. 
Section 133. 
Section 218. 


Acrt II (B.C.) or 1872. 


Sections 4 & 34. See License (1) 


Act X or 1872. 


\ 


Section 124. See Police Officer (2) 


Section 186. See Deaf Dumb Person. 
Section 212. See Acquittal (1) 

Section 218; See Procedure (7) 

Section 265. See Misdireciton. 

Section 266. See Musdinection. 


Section 263. See Murder (2) 


See Procedure (3) 


Section 272, See Acquittal (2) 
Section 288. See Procedure (1) 
Section 286. See Procedure (9) 
Section 287. See Procedure (12) 
Section 296. See Jurisdiction (3) 
See Procedure (10) (11) 
Section 297. See Deaf and Dumb Person. 


See Procedure (1) (1)) (18) 
See Deaf and Dumb Person. 
See Procedure (8) 


Section §16.+ 
Section 362. 


Section 425. See Insanity (1) (2) 
Section 439. See Procedure (4) 
e Section 536, See Maintenance. 
ACTING. 
See Mooktear. 
ADULTERY. 
See Jurisdiction (4) 
AWIMALS, 
See Danger to Person, 
ARREST. 


See Attachment (1) (2) (8) 
See Duchurge (1) 


Assistant MAGISTRATE. 


See Jurisdiction (1) (2) 


ATTACHMENT. , . 


(1) Per Phear, J.—In order ‘to lay n 

sufficient foundation for the issue 

of a proclamation under s. 183, 

and the accompanying order of 
under s. 184 Code of Criminal 
Procedure, the Magistiate must, 
upon some sufficient materials, 
find judicially that the person 
against whom the proclamation 
is to be issued has nabsconded or 





INDEX (CRIMINAL RULINGS). 





i Page. 


ÅTTACHNENT.—( Continued. ) ? 


concealed himself for the pur- 
pose of avoiding the gervice of the 
warrant of arrest previously issued, 
against him ... eee Sia 
(2) Per Phear, J.—The period of 
thirty days, which is prescribed in 
g. 183 as the minimum period within 
which the person is to be required 
by the E to appear, 
was intended by the Legislature to 
run from the date in which the 
puree in the mode prescribed 
y the same Section should be 
effected asi sii sé 
(3) Per Phear, J—The declaration of 
forfeiture directed to be made in 
g 184, if not made before the 
person affected by the proclama- 
tion has come in, or has been 
brought in, ought not to be made 
at all Sie ds 


one 


ATTEMPTS. 


See Miscarriage. 


AutTrarors AcQUIT, 
See Jurisdiction (8) 
Bo 
Bonp. 


See Security (1) (2) 


BREACH OF THE PEACE. 


(1) Under the provisions of 8. 318 


of the Code of Criminal Procedure, 
the Magistrate should specify the 
nature of the information received 
by him, and state the principal facts 
which, by the exercise of a judicial 
discretion, he derives therefrom, and 
which in his judgment constitute 
grounds for believing that a dispute 
concerning certain land exists 
which is likely to induce a — ; 
and the roobookaree which s. 318 
prescribes should plainly set out, 
without reference to any other 
documents nt all, the actual facts 
which constituted the ground for 
ee belief on the part of the 
agistrate, Case of Sutherland 
18 W. R., 11) explamed see 
arties who are not stated by n 
Magistrate to be likely to commit 
a — or todo any act that may 
e occasion a , cannot 
e called upon to enter, into 
recognizances to keep the 
simpiy because they did not inter- 
fere when they might have done 
so between the persons actually 
quiurrelling so as to prevent a riot, | 





12 


1b, 


ib. 


10 
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16 
Breacu oF tan Peacs.—( Continued.) 


their laches in this respect not 


bringing hem within the purview 
of s, 282 Code of Criminal Proce- 
dure 


(8) Applications by parties who have 


been found not to have been in 
Ossession, to set aside proceed- 
ings of a Magistrate under s. 318 
of the Code of Criminal Proce- 
dure, which are taken in order to 


prevent breaches of the peace, 


ae to'be made without any 
delay 


(4) The words “or to do any act that 


(5) 


CHARGH. 





may probably occasion a ” in 
8. 282 Act V of 1861 were 
construed to mean a wrongful act, 
and not one which the person may 
lawfully do. It was not intended 
that a person should be prevented 
by a Magistrate from exercising 
his right of property, because 
another person would be likely to 
commit a —— if he did so wes 
A person was bound down under 
recognizances to keep the peace 
towards all Her Majesty’s subjects 
for a period of one year. Bome- 
time afterwards he wrongfully 
confined, and extorted a sum of 
money from two ryots, who were 
rE to have committed theft 
on his lands, he being for such 
offence fined and his recognizances 
forfeited : 

Herp, that the matter ought to 
have ended with the fine. For the 
ryots not having afforded any 
resistance, no took place, and 
the amount of the recognizances 
could not be taken sae 





C 


See Misdtrection. 
See Procedure (4) 


ComMMITAIBNT. 


See Deaf and Dumb Person. 
‘See Jurisdwchon (3) 
See Procedure (11) 


CoMPLAINT, 


To give a 


istrate jurisdiction to 
take cognizance of an offence 
without any —— under s. 68 Code 
of Criminal Procedure, there must 
be, an offence committed which is 
punishable under the Penal Code, 
or under some special Act ate 

See Acquittal (2) 

See Jurisdiction (1) (2) 

See Procedure (2) 
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38 


47 


48 


CoNDITIONAL PARDON. 


See Procedure (5) 


CONFESSION, 


Before a —— of a person jointly tried 


with the prisoner can be taken 
into consideration against such 
prisoner, it must appear that that 
——— implicates the confessing per- 
son substantially to the same 
extent as it implicates the person 
against whom it is to be used in 
the commission of the offence for 
which the prisoners are being 
jointly tried ... one ‘vs 

See Accomplice (3) 

See Evidence (4) (8) (6) 


CoRROBORATION. 


See Accomplice (3) 
See Evidence (1) (2) (6) 


D 


DANGER TO PERSON. 
The High Court refused to interfere 


with an order passed under s. 289 
of the Penal Code by a Magistrate 
wen the owner of a pony which 
had been tied negligently, which 
was running about loose in a 
crowded bazar, and thereby en- 
dangering the lives and limbs of 
persons,—that Section referring 
not only to savage animals, but to 
any animal ,,. be = 


Dear AnD Doms Parson. 
In the case of an accused person who 


was deaf and dumb, the Deputy 
Magistrate whotried and convict- 
ed him considered that he did 
not understand the proceedings, 
and accordingly referred the case 
to the Magistrate under s. 186 of 
the Code of Criminal Procedure. 
The Magistrate considered that 
the accused did understand what 
he was charged with. Hern that 
the finding of the Magistrate must 
prevail, and s. 186 did not apply. 
Acting under s, 297 Code of Cri- 
minal Procedure, the High Court 
annulled the order of the Deputy 
Magistrate, and, as the accused 
had been previously convicted of 
an offence under Chapter XVII 
of the Penal Code punishable with 
three years’ rigorous imprison- 
ment, ordered that he should, 
under s, 315 of the Procedme 
Code, be committed for trial to 
the Sessions Court see poe 
6 


GY 


f 
oe 


xhi 


Puge. | 


DiscHaRGE. 
A prisoner who had been cent up for 


trial and who was discharged by 
the Deputy Magistrate, was 
subsequently re-arrested by a 
Sub-Inspector on the same charge 
and sent up for trial. The Deputy 
Magistrate considered the second 
arrest to be illegal, and prosecuted 
the Sub-Inspector for wrongful 
confinement, and fined him: 
` Hep that the Deputy Magis- 
trate was right, the discharge from 
custody having been a useless pro- 
cedure if the accused immediately 
became liable to be re-arrested 
without fresh material for prose- 
cution of the o m oes 
See Procedure (6) (11) 


DISPOSAL OF PROPERTY. 
Under s. 182A Act VII of 1869, no 


order can be passed: with refer- 
ence to the disposal of any 
property in a Criminal Court, 
unless that property is produced 
before the Court: such order 
must be made at the time of 
passing judgment ie ove 


D1vorRcEz. 


ERROR. 


© EVIDENCE. 


See Maintenance. 


E 
See Procedure (1) 


(1) The corroboration which is needed 


(2) 


in order to make the testimony of 
an approver witness trustworthy 
should be corroboration derived 
from which is independent of 
accomplices, and not vitiated by 
the accomplice character of the 
witness, and further should be such 
as to support that portion of the 
accomplice’s testimony which 
makes out that the prisoner was 
present at the time when the 
crime was committed, and parti- 
a engi in the acts of commission. 
The statement must not merely 





be generally true, but true in the’ 


particular points which affect the 
ersons accused bee atte 
nder s. 30 of the new Evidence 
Act, I of 1872, the statement 
of fact made by a prisoner 


which amounts to a confession of ` 


guilt on his part may be taken 
mto consideration so far, and so 
far only, us that particular state- 
ment of fact itself extends against 
the other prisoners who are being 
tried, as well as himself, for the 
offence which is thus confessed ... 
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16 


ib. 


FALSE CHARGE. 
Where a person who is interested 


EviveNcs.—( Continued. ) 
(3) In a case of murder, the statement 


made by the deceased in the 
presence of his neighbours and of 
a head constable was admitted as 
relevant under g. 82 cl. 1 ActI 
of 1872, that Section providing that 
such statement is relevant whether 
the person who made the statement 
was or was notat the time when 
it was made under expectation of 
death ss 





(4) The accused made a confession to 


a Police Inspector, part of which 
related to the concealment of 
certain jewels, and in consequence 
of the information so received the 
jewels were discovered: ` 

Hep that, under s. 27 of the 
Evidence Act, that part of the 
accused’s confession which des- 
cribed his assault on the deceased 
and her consequent death, and the 
way in which he became possessed 
of the jewels, related distinctly to 
the fact of the discovery of the 
ornaments, and might be proved 
against the accused ... 


(5) S: 30 Act I of 1872 ought to be 


construed with great strictness, 
and the confession of one’ person 
is not admissible in —— against 
another, although the two are 
jointly tried, if one is tried for the 
abetment of the offence for which 
the other is on his trial 


(6) The confessions of persons triede 


jointly for the same offence may, 
by e. 30 Act I of 1872, be 
« considered ” as inst other 
parties then on their trial with 
them, but such confessions, when 
used as -~ against others, 
stand in need of corroboration, 
and catnot be used as corroborat- 








ing in any way the of 
approvers against such other 
parties 


See Accomplice ( 1) (2) 
See Confession. 


F 


in the matter, or has a certain 
official responsibility, says to s 
Police Officer, “ A tells me that X 
has committed a certain offence, 
and B and O confirm the statement, 
and I accordingly suspect X,” and 
follows up that statement by an 
application to have X’s house 
searched, he prefers a charge 
cainst X. If such charge be 
false, he may be convicted under 


& 211 of the Penal Code aii 


Page. 
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Farso Enter. * 
See Police Officer (3) 


FALSE INFORMATION 
See Sanction for Prosecution. 
F isa, 
; See Theft. 
F’oRFEITURE. 


See Security (1) (2) 
See Attachment (1) (2) (3) 


G 
Grave PROVOCATION. 
See Murder (1) 
H 


Hasor. 
See Police Officer (2) 


Heap CONSTABLE 
See Sanciton for Prosecution. 


Hran Court. 
See Procedure (3) 
See Security (2) 
4 
L 
Insury. 


See Police Officer (3) 
LNSANITY. 
(1) Herp, having regard to the provi- 
s sions ofss. 232 and 425 Code 
of Criminal Procedure, that where 
an accused person at his trial 
appears to the Sessions Judge to 
be of unsound mind, the trial of 
the issue of —— is part of the trial 
of the accused, and ought to be 
tried by the jury, and not by the 
Sessions Judge personally w J5 
(2) A Sessions Judge in his charge to 
the jury told them that in his 
judgment the accused was at the 
time of his trial exhibiting symp- 
toms of unsoundness of mind, and 
he directed them to find whether 
théeaccused was insane at the time 
he committed the offence. Haun, 
that the issue as to whetherthe 
accused was of unsound mind at 
the time of the trial and inca- 
pable of properly making his 
defence was a preliminary issue to 
that pat by the Sessions Judge, 
¢ and should, under s. 425 of the 
vde of Criminal Procedure, have 
been first submitted to the jury... 26 


[RREGULARITY. 
See Procedure (1) 


J 


JURISDICTION, 


(1) An Assistant Magistrate of a 
district has no to entertain a 
case as of his own knowledge under 
s. 64 Code of Criminal Procedure, 
-a8 he does not fill the character of 
a Magistrate of a district, or 
Magistrate in charge of a division 
of a district ... aes ie 

(2) Where a case did not come before 
an Assistant Magistrate on com- 
plaint or in any other way than 
by transfer from the Magistrate of 
the district who himself initiated 
the ~proceedings under s. 68, the 
o e of the Assistant 

acistrate were declared to have 
been without —— se eee 

(3) In a case in which the accused 
was charged under s. 200 Penal 
Code of the offence of using as 
true a false declaration which by 
law is receivable as evidence, 
the Magistrate, after taking 
evidence, discharged the accused, 
as he was of opinion that the 
charge was not made out, and 
that the evidence did not justify 
his framing any other charge 

ainst theaccused. The Sessions 
udge, acting under s. 296 of the 
Criminal Procedure Code, then 
directed the Magistrate to commit 
the accused for trial for forgery: 
Hep, that the Sessions Judge’s 
order was bad, (1) because it was 
too vague and indefinite, as it did 
not specify the document which 
` was forged and the particular in 
regard to which it was furged; and 
(2) because it directed the com- 
mittal of the accused of an 
offence with which he had notbeen 
in any form accused before the 
Magistrate,—s. 296 of the Code 
of Criminal Procedure empower- 
ing the Sessions Judge to direct a 
commitment only for some offence 
with which the accused was 
substantially charged in the com- 
plaint, or which was specified in 
the warrant, or which was framed 
as a formal charge by the Magis- 
trate at the preliminary hearing ... 

(4) The High Court quashed & com- 
mitment in a case in which the 
charge was that of adultery under 
s. 497 Penal Code, where it 
TA that the committing 
officer had no jurisdiction, by 

reason of the offence having been 

committed at places beyond the 
local limits of the Sessions division 
to which the accused was com- 
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JURISDICTION. —( Continued. ) Mepicar Evipencs. ` 
mitted, and where the Sessions See Murder (2) 
Judge considered that there was 
no evidence to found a charge of MISOARRIAGE. e 
enticing away the complainant's In a case in which the child was full 
. wife within such jurisdiction ,,, 31 grown, the Court declined 'to con- 
\ vict the accused of causing —— 
JURY. . under s. 312 Penal Code—that 
See Insanity a (2) Section supposing an expulsion of ` 
: See Murder (2 the child Before dhe period of ges- 
See Procedure (3) (12) ‘ tationis completed,—but convicted 
JUTE. ' them of an attempt to cause —— 
See Lacense (1) under ss, 312 and ll read together 32 
MISDIRECTION. f 
L The High Court will set aside the 
verdict of a j only in such 
LawruL Acr. cases e e le the jury, 
See Breach of the Peace (4) the accused has been materially 
L rejudicied, or where there has 
mae ; ai boat a failure of justice deg OL 
1) Before a conviction for storing jute 
= in a warehouse withont a EA Mooxrrsar. : 
be had under s. 4 of Act IL(B. ©.) The word “act” in s. 5 of the Pleaders’ 
of 1872, proceedings should be and Mookhtars’ Act XX of 1865, 
taken under the provisions of means the doing something as the 
Chapter XV of the Code of Crimi- agent of the principal party which 
nal Procedure, as required by shall be recognized or taken 
s. 34 of the former Act eo 4 notice of by the Court as the act 
(2) Where a person sells liquor in of that principal, Therejs nothing 
contravention of and under color in the words of the Act or, in its 
of a license which stands, not in spirit to prevent a person as 
his own name, but in that of the private agent from going between 
person for whom he is the recog- the prisoner or the duly author- 
nized agent, he cannot be allowed ized vakeel upon whom the real 
to evade the provisions of s. 43 responsibility of the defence rests. = 8 
of Act XXI of 1856 by setting MURDER. 3 
up that it is not a license to n (1) To enable a person to plead 
_ g the extenusti circumstances 
Liquor. j provided for in s. 800, Penal Code, 
See License (2) Tixo tion 1, the provocation and 
its effects must be sudden as well 
M as grave; 0 ae a es of » 
the power of self-control must 
MainTENANCH. RE e in order to benefit a man 
„An order for —— R been made, who kills another under circum- 
under s. 536 of Act X of 1872, the stances of grave provocation . 3d 
plaintiff applied to have the order (2) Where a person under sentence of 
enforced. The defendant being transportation of life on a convic- 
called on to show cause why the tion for is found guilty of 
order should not be enforced, on a subsequent and 
á divorced his wife (the plaintiff) : different charge, the only sentence 
in the -presence of the Court: that can be passed on him accord- 
Herp that, even if such divorce mg to s. 303 Penal Code is that of 
made such an alteration in the death. The prisoner, who was 
circumstance as to justify the charged with having committed 
Court, on the application of —— was found by the jury 
the husband (the defendant), in who tried him to have been of 
altering the order for unsound .mind at the time he 
yet the defendant would not be committed the offence. The 
relieved from obeying the order Sessions Judge differing ir that 
during the time which had elapsed point from the jury, referred the - 
up to the date when and until case to the High Court under 
that change of circumstances had s. 263 of the Code of Criminal 
occarred Tr) oes ane 73 Procedure : ' 
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Murder. —( Confnued. ) 


Hazro, thatin s case of this kind, 
the High Court will not interfere 
without tho very clearest proof 
that the jury were mistaken, and 
that the interest of justice im- 
peratively required the Court to 
take action under the extraordi- 
nary powers conferred upon it by 
s. 263 Code of Criminal Procedure. 

On a consideration of themedical 
evidence, the Court declined to 
interfere with the verdict of 
acquittal which the jury came to... 

See Evidence (3) 


N 


NAVIGABLE RIVER. 


See The ft. 


O 


OBSTRUCTION. 


See Private Dispute. 
See Right of Way. 


OFFENCB. 
See Complaint. 
: P 
PATHWAY., 
See Private Dispute, 
PERJURY. 


A statement, untrue to the prisoner's 


knowledgé, made upon oath in the 
course of a judicial proceeding 
amounts to , notwithstand-~ 
ing the fact that the statement 
itself is immaterial to the matter 
before the Court s 





PoLroe OFFICER. 
\(1) Mere rashnegs or negligence on the 





part of a before ordering the 
search of a man’s house for stolen 
property does not constitute an 
offence amounting to violation of 
duty under s. 29 Aot V of 1861. 
The violation there intended must 
be wilful intentional violation of 
some clear duty or other si 


(2) Per Glover, J.—Where a Bub- 


i 


Inspector of Police is charged with 
having detained prisoners for more 
than 24 hours, itis not necessary 
for the Crown to prove that 
he detained them with a guilty 
knowledge, as s. 124 Act j of 
1872 imperatively lays down that 
ascused persons are on no account 
to be detained beyond that time 
except under special order of the 
Magistrate,—which was not 
obtained in this case .., ses 
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Poxicr Orricer.—( Continued. ) 
(3) Where a chowkeedar was charged 


under s. 218 Penal Code, with 
having made a’ false en in 
a chowkeedaree attendance-book, 
with a view to support a charge 
which was made against a Sub- 
Inspector of havihg made a false 


report re ene the length of 
eae Bon uty of ante 
chowkeedar, and thereby to cause 
logs or injury to the Sub-Inspector, 
it was held that the intention 
was too remote to fall within 
8. 218 sae er eos 

See Discharge. 

Sea Evidence (4) 

See Sanction for Prosecution. 


Post OFricr. 
(1) Per Kemp, J, (Glover, J., doubt- 


ing).—The opening of a news- 
paper by a person employed in 
the , and replacing it in its 
envelope, does not constitute an 
offence under s. 48 Act XIV of 
1866, as it coald not be said that 
the accused stole, fraudulent! 

appropriated, wilfully moore: 
destroyed, or threw away any 
letter or other article sent by 





ee ves eee vee 
(2) Per Kemp & Glover, JJ.—There 


must be a fraudulent intention in 
the act of the accused before he 
can be convicted under the s. 48.. 


PRELIMINARY ENQUIRY BY MAGISTRATE. 


See Procedure (6) 


69 Previous CONVICTION. 


36 


` See Deaf and Dumb Person. 
~ See Procedure (4) 


PRIVATA ÅGBNT. 


See Mooktear. 


Prrvats Dispute. 
Section 62 of the Code of Criminal 


Procedure does not apply to a 
-—— between two parties relative 
toa path .,. sas ' 


PROCEDURE. 
(1) To justify the settin 


aside the 
proceedings on a trial, the error 
must be a material error within 
the meaning of s. 297 of the new 
Criminal Procedure Code,—mate- 
rial in that section being equiva- 
lent to “unless such error or 
defect has occasioned a failuro of 
justice” in s. 283 me 
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Procgeours.— ( Continued. ) 


(2) A Magistrate removed a case to 


his own file from that of the Joint 
Magistrate after the latter had 
issued warrants upon the footing 
of the complaint, and imme- 
diately suspended the warrants and 
dismissed the complaint under 
s. 67 of the Criminal Procedure 
* Code. Hxexp that the Magistrate 
ought to have proceeded with the 
case as from the stage at which he 
found it, and that he committed a 
material error by not doing s0 ... 


(3) The Sessions Judge differing from 


a majority of the jury, who acquit- 
ted the accused, referred the case 
to the High Court under s. 268 of 
the new Code of Criminal Proce- 
dure to be dealt with as an appeal. 
Before proceeding with the case, 
the High Court considered it fair 
to the accused to give him notice 
to bring forward any objections he 
may have to the Sessions Judge's 
recommendation. 

On a consideration of the evi- 
dence, the High Court convicted 
the accused of the offence with 
which he had been charged below 


(4) Under s. 439 of the new-Criminal 


Procedure Code, if it is intended 
to. prove a previous conviction 
against an accused person for the 
purpose of enhancing the punish- 
ment, it is necessary to state the 
fact of that previous punishment 
in the charge. If it 1s omitted, it 
may be added to the charge at 
any time previous to the sentenct 
being passed, but not after 


(5) Harp, that a Sessions Judge acted 


irregularly in at once trying and 
convicting a person who had been 
granted a conditional pardon by 
the Magistrate, and who had been 
sent up to the Sessions Court as 
a witness for the Crown. The 
Sessions Judge was directed to 
order the Magistrate to commit 
the accused to the Sessions for a 
fresh trial after hearing his defence 
and examining his witnesses 


(6) Where a Deputy Commissioner 


held a proceeding in which the 
accused was charged with forgery 
and using a forged document, and 
after calling on the accused during 
the enquiry to make a statement, 
but without calling on him to 
make any further defence, and 
after hearing the whole evidence 
both for the prosecution and for 
the defence, discharged and 
acquitted the accused : 


Page. 
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Procepunn.—( Continued.) % 


Hep, that there had been no 
trial, but that this was a proceedin 
under Chapter XII gf Act XX 
of 1861; that under s. 202 of that 
Act, the Magistrate had discretion 
to examine the accused, and under 
s. 207 to examine witnesses on 
behalf of the accused; and under 
s. 225, the Magistrate, when find- 
ing there was no sufficient ground 
for committing the accused to the 
Sessions, was competent to dis- 
charge and acquit him ... 


(7) When the charge has been framed 


and the defendant put on his 
defence, he has a right, under 
8. 218 of the Criminal Procedure 
Code (Act X of 1872), to have 
the prosecutor's witnesses recalled 
for the purpose of cross-examina- 
tion ... 


(8) The claim to recall the witnesses for 


the prosecution is very different 
from the request made by the 
accused person to summon a 
wituess under s. 3862 Act X 
of 1872 


(9) No appeal lies to the Sessions 


(10) 


Court from the order of the Deputy 
Magistrate refusing to recall the 
witnesses for the prosecution for 
the purpose of cross-examination, 
but the order is such an error as 
cannot be immediately corrected 
except by the interposition of the 
High Court under its powers of 
superintendence and revision... 

hen a Magistrate, having called 
on the prisoners for their defence, 
takes the evidence of a witness, 
and finally acquits them of the 
charge, the High Court has no 
power to interfere upon a reference 
made to it under s. 296 Act X of 
1872 s 


(11) The High Court has the power, 


(12) 


under s. 297 of Act X of 1872, 
not only to order the accused to 
be tried, but also to be committed. 
for trial, if it appear to the High 
Court tbat the accused was impro- 
perly discharged; but frem the 
absence of the words “order him 
to be tried ” in s. 296, it seems that 
a Magistrate is not empowered 
under that section to direct a 
subordinate Court to take further 
evidence in a similar case ane 
Where a case is referred to the 
High Court under s. 287 Act X of 
1872, the Court is bound, under 
s. 288 of the same Act, to go into 
the facts of the case, although the 
conviction was by the verdict of a 
JUrY in one ve 
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Procenure.—( Continued. ) 


(13) By s. 297 of the Criminal Proce- 
dure Code, the Court can deal 
with the case of a prisoner who 
does not appeal, and is authorized 
to pass such “order,” sentence, or 
judgment as it thinks fit aide 

See Acquittal (1) 
~ See Insanity (1) (2) 
i See License (1) 


PROCLAMATION. 
See Attachment (1) (2) 


PuniIsHMent. 


The fact that, except death, no 
more severe than that which 
the prisoner is undergoing at the 
time of the commission of the 
offence can be inflicted, is not of 
itself sufficient to justify the Court 
in condemning the convict to 
death ‘or Sa 

See Procedure (4) 


R a 
RECEIVING STOLEN PROPERTY. 


Where a person was charged under 
s. 411 of the Penal Code with 
(rubber, the produce of the 
Government forests at Cachar), and 
it was not proved that the rubber 
came from the Government foresta, 
or that it was stolen property, and 
that the prisoner knew that it was 
stolen property, it was held that 
the conviction under s. 411 was 
bad, and that he could, not be 
convicted ofsmuggling,—smuggling 
India rubber not being an offence 
under the Penal Code ... ove 


RECOGNIZANCE. 


See Breach of Peace (2) (6) 
See Security (1) (2) 








Ricur oF OrRoss-EXAMINATION OF WITNESSES. 
See Procedure (7) 


Riaut or WAY. 


Although a road may be a private one, 
a Deputy Magistrate has jurisdic- 
tion to make an order under 
s. 308 Code of Criminal Procedure, 
if it appears that s. 320 applies to 
it, that is, if itis open to the use 
of a certain class of persons who 
used it a few days before the 
occurrence of the dispute ove 


Riora. 
e See Unlawful Assembly. 


ROOBOKARER, j 
; See Breach of the Peace (1) 
RUBBER. 

See Receiving Stolen Property. 


Page. 


8 
SANCTION FOR PROSECUTION. 


Where a person was accused under 

s. 182 of the Penal Code with 

having given false information to 

a head constable, it was held that 

57 the provisions Šf s. 168 of the 
Code of Criminal Procedure bad 
been sufficiently complied with, 
Inasmuch as the Lower Appellate 
Court stated in its judgment that 
“the case had been forwarded 
under s. 182 by the offcer 
in charge of the District Superin- 
tendent’s office,"—the District 
Superintendent being the official 
superior of the head constable ... 


SaarcH or Houssz. 


See False Charge. 
See Police Officer (1) 


68 
SEouRIrTyY. 


(1) A Magistrate should have due 
regard to the circumstances of the 

; case and the means of the parties, 
when fixitg the amount in which 

the sureties should be bound in a 

cise under s. 284 of the Code of 
Criminal Procedure. Under the 
provisions of s. 293, a Magistrate 


cannot direct the forfeiture of a` 


portion of the penalty ... one 
(2) Where the amount of the recogni- 
zances was wholly out of propor- 
tion to the nature of the dispute 
and to the means of the parties, 
the High Courtheld that they could 
. not interfere, but the Government 
37 might be moved in the matter 
(3) Where sureties, who were required 
to show cause under 8, 305 of the 
Code of Criminal Procedure why 
the bond executed by them should 
not be put in force, failed to 
establish by evidence the state- 
ments which they made, it was 
held that the order putting the 
bond in force was a proper one ... 
(4) Per Phear, J.—Although the form 
“Te of security-bond given in the 
Form (F) of the Appendix com- 
bines two bonds, namely, one for 
the principal, and one on the part 
of the sureties, the provisions even 
of s. 300 would be complied with 
if these two bonds were upon two 
33 pieces of paper instead of one ,,, 


SENTENCON. 
See Murder (2) 
SMUGGLING. 


See Receiving Stolen Property. 


STATEMENT BY, DECRASBD. 
See Evidence (3) 
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STOLEN ProrsRTY. Triax or Oasa. 

See Police Officer (1) See Procedure (2) 

è 
BUB-INSPECTOR. U 
! See Discharge. , UNLAWFUL ÅSSHMBLY. 
See Polge Officer (2) It cannot be said that a person inten- 
f tionally joins an , or continues. 

SURETY. in it, when it appears from the 

See Security. evidence that he went to the place 


where the members of the —— 
were gathered to prevent mischief 
T being done to his own property 


THEFT. which he had a right to' protect... 66 
The taking fish in that portion of a l 
navigable river over which a right wW 
of julkur exists in another person W ARRANT. 
e not fall within s. 378 Penal an See Attachment (1): (2) (3) 
i jä i a See Procedure (2) 
TRANSFER OF Case. WiITHDEAWAL OP COMPLAINT. 


See Procedure (2) See Acquittal (2), 
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days for the year 1873 

Criminal O. O. No. 1.—Warrants for sen- 
tences exceeding two years to be on 
paper of a superior quality, and 
Sessions Judges to indent accordingly... 

Rules.—Rules on aoe Side regarding 
the payment of High Court stamps on 
depositions, &c., and the effect of non- 
payment ... 

Civil ©. O. No. 1.—Prescribes form of diary 
to be kept by Small Cause Court 
Judges, to be submitted monthly site 

Criminal C. Memo. No. 1.—Circulates letter 
to Superintendent of Stationery regard- 
ing monthly statement, showing the 
average duration of cases before the 
Magisterial authorities ove 

Civil C. O. No. 2.—Draws attention to a 
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Criminal ‘Memo. No. 2.—Circulates letter 

laining how the average duration 
statement is to be filled UP ss. eee 
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Civil C. O. No. 6.—Directs the discon- 
tinuance of the submission of explana- 
y in 


tions regarding the cause of de 
the disposal of civil suits and appeals, 
which are in future to be reviewed by 
District Judges as. 


Civil C. Memo. No. 3,—Requests Officers 
who have two departments to attend to, 
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Civil C. O. No. 7.—Draws attention to 
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Civil C. Memo. No. 4. —Circulates letter 

ing the refund of examination 
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in the vernacular ... tes 
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ated 4th November 1870 ... 
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Court recalled. High Court reserves 
to itself power of calling for explana- 
tions regarding the i haat of warrants or 
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No. 


No. 5 


. §.— provides 


Page. 


January 1873. 


. 1.—Addition to Rule 12, Section 5, 


Chapter VI, page 121, of Board’s Rules 
security bonds 


reg T 
. 2—The additional compensation of 15 


er cent. should always be paid when 
fa d is taken for public purposes under 
Act X of 1870, except in cases of 
special agreement . 


_3.—Alterations in Section 1, Chapter 


VI, Board’s Rules, regarding leave 
rules and absentee allowances 

4.—New rule added to instructions 
ree the administration of Act X 
of 1870 ...: 

5.—Alteration in Board's Rules, Clause 
3, para. 7, page 114, admittin 
Inspectors of Police to share in speci 
rewards granted in cases of non-reali- 
zation of fines under the Excise and 
Opium Laws Soi es ove 
inst the insufficiency of 
stamps in Subdivisions and Moonsiffees 


February 1873. 


1.—The Towjih Statement is not 

intended to supersede Return No. X, 
and need not be employed unless found 
useful ... 


. 2 lays down amended Rules regarding 


the payment of rewards in cases where 
fines are not at once realized under the 
Opium Laws 

8.— Addition to Rule XL of the Salt 
anal eee ene 


. 4.—District Officers to viin hë Police 


as to their duties and responsibilities in 
the matter of checking dealings in 
illicit spirits vee ous eee 


No. 2 
No. 8 


Page. 
March 1873. . 
. 1.—Land Acquisition Act X of 1870.. 4 
-—Returns of sale proceeds of the 
EER of Government lands 5 
.—Embezzlement of stamps we 8 
April 1873. 
. 1.—Table Eð, Return XLI, “Register 
of Transfer,” to show the transfers 
made during the year to which the 
return refers 5 
2,—Land acquisition instructions— 
Ten rary agreements ws 5 
. 3.—Further Rule added to Rules at 
page 211 regarding estimates of require- 
ments from the Record Grant 6 
. 4,—~Alterations in Board's Rules at 
pages 357 and 222 ,,, 6 
. 5. — Instructions to Officers engaged 
in Land revenue settlements 7 
. 6.—Amendment of Board Rules, Clause 
6, p. 125 ... 7 
3 7.—Instructions to District Officers 
regar Return XXXI, Table VI, 
heading Miscellaneous .. 7 
8.—Alterations in the Form of Table 
iL Return No. X.. Te 
. 9.—Addition to Board Rules, Clause 
24A, Section UI, p. 276 8 
May 1873, 
. 1.—Instructions ing the disposal 
of all lands along the sides of roads ... $ 
2.—Instructions to Officers employed 
in taking up lands under Act X of 1870 8 
. 3.—Addition to Government Orders, 
para. 9, Land Acquisition Act 8 
. 4.—Directions as to the filling- Ls of 
Table IL of Return No. XVI 3 


The Weekly Reporter, 


CIVIL RULINGS. 





The 20th November 1872. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague Smith, Sir Robert P. Collier, 
and Sir Lawrence Peel. 


Suit for Confirmation of Possession—Declaratory 
Decree—Eudence— Concurrent Judgments of 
Indian Courts. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Sheik Torab Ally 
; versus 
Sheik Mahomed Tukkee and others, 
Mr. J. D. Bell for Appellant. 
Mr. John Cutler for Respondents. 


When a plaintiff sues for confirmation of possession 
and seeks a declaratory deoree, he must make ont his 
title affirmatively. the Indian Courts agree in hold- 
ing that he has not done so, even though the High 
Court may not have attended to the depositions of 
material witnesses, the Judicial Committee will not 
disturb the decision of the High Court. 

THIS was an appeal from a decree of the 
High ‘Court.of Calcutta dated the 2nd June 
1864, aifirming a decree of the Judges of 
Behar dated the 8rd October 1868. ° 

The plaint stated that the plaintiff (the 
appellant) sued for relief from injury and 
for confirmation of possession of 10 annas 
and a fraction being his property, and 1 anna 
and a fraction being the right of lease and 
sub-lease of a certain mouzah, and that some 





` * From the Ne eae of Kemp and Glover, JJ., in 
T Appeal No. 574 of 1868, demded 2nd Jane 


—— a Man rr aaao a aaam a U u u 


of the respondents had instituted proceeding» 
under Act IV of 1840 as mentioned in the 
judgment of the Judicial Committee. As to 
the IO annas and a fraction, the appellans 
claimed to have bought them with other pro- 
perty for Rs. 15,000 from Bebee Jan, who. 
on the 29th Bysack 1258, executed a deed of 
sale to him, and, on the same day, a deed of 
remission of the balances of the purchase- 
money remaining after the appellant had 
paid off a mortgage of about Rs. 1,500. 
The deeds of sale and remission were nor 
produced in the suit, but were alleged to have 
been filed by a pleader on behalf of tho 
appellant in some previous proceedings ir, 
the Moonsiff’s Court at Behar, and burat 
there during the mutinies in 1857. 

Of the respondents, the two first (two of 
the appellant’s brothers) admitted his title. 
The third, fourth, fifth, sixth, and seventh (his 
other brothers and sisters), and some of tho 
others claiming under them, alleged that the 
10 annas and a fraction had been purchased 
benamee in the name of Bebee Jan by her 
husbund Mahomed Afzul, and therefore was 
not hers in absolute right; on the contrary, 
they alleged that she executed an ikrarnamah 
(which was not produced) to the effect that 
on her death the property should go to her 
husband’s heirs. The remaining respondents 
claimed the proprietary right in the 1 anna 
and a fraction. 

Among the depositions of the appellant» 
witnesses were those of the writer of the 
alleged deeds, of eight attesting witnesses, of 
the pleader who alleged that he filed both 
deeds in the Moonsitf’s Court, and of six 
other witnesses who deposed to the exist- 
ence of the deeds and to their destruction as 
above. The Zillah Judge on the 8rd of 
October 1863 dismissed the suit with costs. 

A—l 


2 Civil ` 


The High Court on appeal upheld the deci- 
sion of the Zillah Judge. In the judgment 
of the High Court dated the 2nd of June 
1864, the points for consideration were thus 
stated :—(1) Did the property belong to Bebee 
Jan in sole right ? (2) Is the sale by her to 
the appellant proved? (8) This appellant 
being undoubtedly a shareholder in the 
estate, was the Civil Judge right in dismiss- 
ing his claim entirely ? On the first question, 
after laying down that secondary evidence 
could not be given of the contents of the 
ikrarnamab, the judgment proceeded as fol- 
lows :— 

“ Taking, however, all the circumstances 
into consideration, we think that there is suffi- 
cient proof that the property in question did 
not really belong to Bebee Jan, but to her 
husband Sheik Afzul. But were it other- 
wise, we think there is no proof of the appel- 
lant’s allegation in the second issue. Sheik 
Torab Ally bases his claim on purchase from 
Bebee Jan. He must prove this before he 
can recover. Now his statement is that 
Bebee Jan sold the property to him, and 
executed n daed of galeon the 29th of 
Bysack 1258 Fuslee. The kobala is not 
produced, nor have any of its attesting wit- 
nesses been examined. It is said to have been 
burnt during the mutinies in 1857, whilst id 
the Moonsiffs record-room at Gya; and a 
witness, Sheik Meher Ally, formerly employ- 
@ od as n plender by Torab Ally, deposes that he 
filed it in a case before the Moonsiff in which 
the said Torub Ally appeared as intervenor. 
This witness, an old man of 75, remembered 
exactly the dute of this kobala, the names of 
the parties, and the precise thing sold; but 
though he put inon this occasion no less than 
seven other deeds of saleon the part of his 
client, he could not call to mind a single parti- 
cular abcutany one of them. Thisis the only 
direct evidence of the existence of the 
kobala, and it is, we think, open to suspicion 
for various reasons. There is no satisfactory 
evidence that the deed in question was ever 
filed in the Mooustff’s Court,—equally none 
that it was ever destroyed in the mutinies. 
The only thiug in support of it is the testimony 
of a single witness, whose statements are 
irreconcileable with the circumstances of the 
case aud with each other, It xppears more- 
over from the list of documents said to have 
been filed by Meher Ally, and for which he 
states that he gave a receipt, that amongst 
them was a mafeenamah executed by Bebee 
Jou ou the same day as the kobdla, by which 
she excused her vendor from payment of thic 
consideration-money on account of the sule, 
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This, next to the deed f sale, was the most 
important document entrustefi to Meher Ally, 
but, strange to say, he does not even mention 
it in his deposition, Under such circum- 
stances, we think that the secondary evidence 
of the existence of the kobala adduced by 
the appellant is inadmissible. But were 
it not so, what are the circumstances of this 
canse ? The date of the alleged kobala is the 
29th of Bysack 1258 Fuslee, the very day 
we observe on which Bebee Jan died, The 
mafeenamah, grauting for the sake of argu- 
ment that there was such a document, is 
dated the same day ; so that admitting for the 
moment that Bebee Jan on the day of her 
death executed these documents in favor of 
Torab Ally, there would still be a difficulty 
in the latter’s way on the well-established 
rule of Mahomedan law; which restricts 
death-bed gifts to certain narrow limits: the 
whole matter musi stand, or fall together. If, 
that is, Bebee Jan sold the property to the 
appellant, she likewise forgave him the 
purebase-money, her conveyance therefore 
wns an ordinary gift ; and as the donor died 
on the very same day, the gift became a 
death-bed gift, aud consequently illegal to 
the extent claimed. So much for the only 
direct evidence adduced in support of the 
kobala, On the other hand, there is Very 
respectable testimony to show that Bebee 
Jan, although the nominal owner of the pro- 
perty, was not the real one; and that after her 
death, Torab Ally was in possession merely 
as manager and trustee for the younger 
members of the family: none of the docu- 
ments filed prove her sole or absolute posses- 
sion any more than Bebee Jan’s before him. 
Taking, therefore, all the circumstanées into 
consideration, we think that the appellant 
has not proved either Bebee Jan’s absolute 
ownership in the disputed property, or her 
conveyance undér a Kobala to himself; and 
that as this forms the basis of his claim, he 
cannot recover.’ 

On the third question the High Court held 
thut, as the respondent admitted the appel- 
Jant’s right to ashare of his father’s property 
aud thathe had always been in possession of 
it, and as the amount of such share is settled 
by the principles of Mahomedan law, there 
was no need for the Court to declare it. 

Mr. Bell for the appellant contended (1) 
that the evidence was not sufficient to justify 
the finding of the High Court, that the pro- 
perty did not belong to Bebee Jan in absolute 
right; (2) that the High Court were totally 
wrong in saying that there was only one 
witness to the existence of the deed of sale, 
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and that none of the &ttesting witnesses had 
been examined, Hasmuch as the writer of the 
deed and all the attesting witnesses had been 
examiued, and there was a mass of respectable 
testimony to the &xistence of the deed ; (3) 
that Bebee Jan died in the month of Jeit, 
as deposed to by appellant’s witnesses, and 
not on the 29th Bysack ; (4) that there 
was no issue raising the ‘invalidity of the 
deed of sale, and remission looked at asa 
death-bed gift, : 


Mr. J. Cutler for the principal respond- 
ents, after stating that he did not appear for 
the respondents claiming the proprietary right 
in the 1 anna and a fraction (as to which 
nothing had been said in argument on behalf 
of appellant,) contended (1) that nothing had 
been shown to induce their Lordships tọ over- 
rule the finding of the High Court, negativ- 
ing the absolute ownership of Bebee Jan, 
founded as it was upon the testimony of 
thirteen witnesses, that she was a benamee- 
dar; (2) that even if the High Court had 
overlooked the depositions of some of the 
witnesses, there was sufficient other evidence 
to justify them in finding that the existence 
of the alleged deed of sale was not proved ; 
(8) that as both Courts had found the 29th 
Bysack as the date of Bebee Jan’s death, the 
deeds of sale and remission were void as a 
device to defeat the Mahomedan law of death- 
bed gifts, and that this contention was tenable 
upon the first issue in the suit ; (4) that the 
appellant being, as he alleged, in possession, 
was not entitled to a declaratory decree, 
because he could not ask for any consequen- 
tial relief (Rooke v. Lord Kensington, 2 Kay 
& Johnson, 761); (5) that to entitle the 
appellant to a declaratory decree, he musi 
establish his title affirmatively, the onus 
probandi being on him (Rossonada Raya v. 
Sitharame Pillai, 2 Mad. H. C. Rep., 171), 
and that he had not done so in this case. 
The improbabilities of his story must be 
looked to, and regard had to the fact that 
Bebee Jan was a purdanasheen (Grish 
Chunder Lħhoree v. Bhuggobuttee Debia,* 
13 Moo, I. A., 431); thatshe wag alleged 
to have executed these deeds on the day of 
her death when she could not be supposed 
to be in possession of her full faculties 
(Kermaroonissa Begum v. Mirza Syfoolah 
Khan, 6 W. R, C. R., 198); and that 
the inadequacy of the consideration showed 
that, if anything, it was a gift (Doe v. Rout- 
ledge; Cooper, 705.) 


* 14 W. R, P. CG, 7. 


Mr. Bell in reply admitted that the appeal 
must be dismissed as regarded the respond- 
ents claiming the 1 anna and a fraction, 
but urged the importance to his client of a 
declaratory decree ; and that if the appeal 
were dismissed at all, it should be withour 
prejudice to any future proceedings. 

Sir Barnea Peacock delivered the following 
judgment :— 

This is a suit brought for confirmation of 
possession. j 

It appears that Sheik Mahomed Afzul had 
three wives. By his wife Mussumat Wujjeelin 
he had several children, namely, the appellant 
and the respondents in this suit. His wifo 
Bebee Jan had no issue. Sheik Torab Ally, 
the appellantin this suit, claims to be entitled 
to certain property which he says belonged 
to Bebee Jan, who he says conveyed it to 
him by a bill of sale, and afterwards remitted 
to him the whole of the purchase-money, 
with the exception of a small portion which 
he paid off toamoitgagee. The respondents, 
his brothers and sisters, say that the property 
did not belong to Bebee Jan in her own right, 
but that it was purchased by Mahomed 
Afzul, her husband, in her name benamee for 
him ; and consequently that upon his death, 
it became vested in the respondents and the 
plaintiff, as his heirs. 

The two main questions in the suit were 
— first, whether Bebee Jan bought the pro- 
perty for her own benefit, or whether it was 
purchased by her husband in her namo“ 
benamee for himself; and, secondly, whether 
assuming that the property belonged to 
Bebee Jan in her own right, and that she did 
not hold it benamee for her husband, she con- 
veyed it by bill of sale to Sheik Torab Ally. 

Now this is a suit not for relief, but for 
confirmation of possession. The plaintiff 
says that he sues on a claim for relief from 
injury and for the confirmation of his posses- 
sion. He then states that the defendants 
commenced a proceeding against him under 
Act IV of 1840, claiming that he was about to 
injure them, and that if the Magistrate did not 
interfere, a riot would take place; that the 
Magistrate did interfere and decided in favor 
of the plaintiff. The Magistrate had no right 
whatever to enter into any question of title. 
He was simply to decide as to who was the 
person in possession. The plaintiff says :— 
‘He. decided that I was in possession, and 
“ that I was to be retained in possession ;” 
but, subsequently, that decision of the Magis- 
trate was reversed by the Sessions Judge. 
Then he says :—“ From that date the defend- 
‘ants have.been practising various frauds 
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“and raising disputes against my possession. 
“ The cause of action arose from the passing 
“of the said decision of the Court of Circuit. 
“I pray that by issuing summons to the 
“defendants, and making investigations 
“required by the Court, my possession of the 
“property claimed may be ordered to be 
“confirmed,” that is, he asked not merely 
that he should be retained in possession, but 
that the Court should declare affirmatively 
that bis possession was accompanied by title. 
This involves the necessity of determining 
the two questions to which I have referred. 

Now the evidence upon both those points 
was exceedingly unsatisfactory. If the 
plaintiff meant that the Court should declare 
that the property belonged to Bebee Jan, it 
was necessary for himin asuit of this nature, 
in which he asked for nn affirmation of his 
title, to show affirmatively how the property 
became vested in Bebee Jan, and out of 
whose money the property was pu:chased, 
But he has failed to do that, and their Lord- 
ships are of opinion that he has not proved 
affirmatively that the property did belong to 
Bebee Jan in her own right. / 

Then, with regard to the bill of sale, some 
of the witnesses prove that a bill of sale was 
executed by Bebee Jan on the 29th of Bysack 
1258. Both the Judge in the Court below, 
and the Judges of the High Court, have 
found as a fact that Bebee Jan died on that 
very day ; and it certainly is very inconsistent 
with the whole of the evidence that, if she 
died on the 29th of Bysack 1258, she should 
have executed a deed on that very day in 
the manner in which the witnesses depose 
that it was executed. 

The deed is not forthcoming, and the 
excuse for not producing it is that the 
plaintiff intervened in a suit in the Moonsiff’s 
Court between other parties; that he gave 
this deed and another deed, to which we shall 
presently advert, to his pleader; that that 
pleader gave him a receipt for the two deeds 
and filed them in the Moonsiff’s Court ; and 
that during the mutiny, the records of the. 
Moonsiff’a Court having been destroyed by 
the multineers, those two deeds are not forth- 
coming. 

It isa very important fact that there being 
- two deeds, namely, the deed of sale and the 
deed of remission, and the pleader having 
given his receipt for those two deeds, the 
only deed which in the record of the Moonsiff 
is tated to have been lodged in his Court is 
the deed of sale. Thereis nothing on the 
records of the Moonsiff’s Court to show that 
the deed of remission was lodged. We have, 
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therefore, only the evtdence of the plender 
that he lodged that deed of against the fact 
that, in the record of the proceedings of the 
Moonsiff as to the documents which were 
lodged in his Court, no fotice whatever is 
taken of the deed of remission. 

If that deed of remission existed and was 
not lodged in the Moonsiff’s Court, it would 
not have been destroyed with the other records 
of the Moonsiff, and it ought to be forthcom- 
ing. If it existed, and was not destroyed, it 
would have been very important that it 
should be produced to the Court, because in 
all probability that deed would have recited 
the billof sale. The remission is said to have 
been executed under these circumstances s=- 
The plaintiff was to pay to Bebee Jan Rs. 
15,000 as the purchase-money of the pro- 
perty ; he says that he paid out of the 
purchase-money to the holder of a gzur-i- 
peshgee lense about Rs. 1,400, and that 
then Bebee Jan excused him by this deed 
from paying the remainder of the purchase- 
money. It is most extraordinary that all 
this should have taken place on the day 
of the lady’s denth; that, in the first 
place, she should have executed to him an 
absolute bill of sale, treating Rs. 15,000 as 
the purchase-money ; that on that same day 
she should have executed to him a remission 
of the remainder of the purchase-money, 
giving him credit only for that portion which 
he had paid off to the holder of the zur-i- 
peshgee. Ifhe did pay off the zur-i-peshgee 
or mortgage, there is no reason given why 
the zur-i-peshgee holder has not been called 
as a witness. His evidence would have been 
most important. If the cnse is true, he 
would have said, “ I was the holder of a zur-i- 
‘‘peshgee lease. I was pnid off the amount 
“of my mortgage by the appellant, and I 
“ delivered up my zur-i-peshgee lease to him ;” 
but neither the holder of the zur-i-peshgee 
lease, nor the lease itself which was paid off, 
is produced. ‘ 

Under these circumstances the Court cannot 
say that they are so satisfied affirmatively of 
the plaintiff's title that they can declare, not 
only thatehe has possession, as he says he has, 
but that he has that possession in conse- 
quence of a valid and good title. The Court 
cannot make such an affirmative declaration 
of title upon the evidence which has been 
given in the cause, i 

Their Lordships are therefore of opinion 
that the decision of the Court below is 
substantially correct, and that the suit ought 
to be dismissed. But they cannot help 
remarking that, as regards the deed of sale, 
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the learned Judges df the High Court, in 
expressing theif opinion regarding the bill 
of sale, do not appear to have had before 
their minds the whole of the evidence in the 
cause. ; 

Looking, then, to the case as it stands, the 
nature of the suit, and the nature of the 
evidence that has been given, their Lordships 
think that the appeal ought to be: dismissed, 
and the judgment of the High Court affirmed, 
which dismisses the suit; but that the 
dismissal of the suit ought not to be treated 
as a binding adjudication of title between 
the parties, 

Their. Lordships, therefore, will humbly 
recommend to Her Majesty that this appe:l 
be dismissed, and the judgment of the High 
Court affirmed, with costa, but with a decla- 
ration that the judgment and decree in’ this 
suit do stand without prejudice to any ques- 
tion of title between the parties in any future 
suit or proceeding. 

There was oue point I should have men- 
tioned that the suit proceeds for 10 annas 
odd as the plaintiffs property, and 1 anna 
odd as his right of lease and sub-lease. Mr. 
Bell has admitted that he cannot maintain 
the decision as to that 1 anna odd: conse- 
quently as to that there will be a simple 
dismissal, without any declaration as to its 
being without prejudice - 


The 26ti November 1872. 


Present: 


Sir James’ W. Colvile, Sir Barnes Peacock, 
Sir Montague Smith, Sir Robert P, Collier, 
and Sir Lawrence Peel. 


Limitation in Rent Suits—Act X of 1859, 3. 82— 
Act XIV of 1859. 


On appeal from the High Court of Judi- 
cature at Fort William in Bengal,* 


Unnoda Persaud Mookerjee and others, 


VETSUS 


Kristo Coomar Moitro and others. 
Mr, Leith and Mr. Doyne for Appellants. 


The Respondents were not represented in: 
the appeal, 
The bar of limitation applicable to an action for rent 


brought in the Collector's Court under Act X of 1859 
is that provided by s. 82 of the same Act, and not that 


_ * From the judgment of Morgan and Seton-Karr, JJ., 
ous Appeal No. 487 of 1864, decided 21st April 
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provided by Act XIV of 1859; the special legislation 
contained in the Rent Law not being repealed by tha 
general law of limitation, either by express words or 
necessary implication, 


' Sir Montague Smtth.—Tae single ques- 
tion to be decided in this appeal is whether 
to an action for rent brought in the Col- 
lector’s Court under Act X of 1859 (The 
Rent Act), the bar of limitation applicable 
to it is that provided by the 82nd Section 
of the same Act, or that provided by Act 
XIY of 1859, passed six days later. 

‘ If the limitation cf Section 32 of Act X 
is still in force, the action is baired ; but if, 
as the appellant contends, that Section has 
been repealed, and the limitation of Act XIV 
is applicable to the case, then it is not. 

The 32nd Section of Act X enacts that 
suits for the recovery of arrears of rents 
shall be instituted within three years from 


„the last day of the Bengal year, or from the 


last day of the month of Jeyt of the Fusly 
or Willnyuttee year, in which the arrear 
shall have become due. 


By Act XIV, Section 1, Clause 8, the limit- 
ation applicable-to suits for the rent of any 
buildings or lands is the period of threo 
years from the time the cause of action arose. 

The present suit would be barred even 
under Act XIV, but for the operation of 
Clause 14 of that Act which provides that, in 
computing the period of limitation prescribed 
by that Act, the time occupied in prosecuting , 
an abortive suit, shall, under certain condi- 
tions, be excluded. There has been litigation 
which would: bring the present case within 
this: Section and prevent the suit being bar- 
red if Act XIV is applicable to it. There is 
no analogous provision in Act X, and it is 
admitted by the appellant that, if that Act 
governs, the suit is barred. 

Act X is not expressly and specially 
repenled ; but the enactments of the later Act 
are no doubt in their terms large enough to 
include the limitation contained in it; for 
Section 1 of Act XIV enacts that ‘no suit 
shall be maintained unless the same is insti- 
tuted within the period of limitation herein- 
after made applicable to a suit of that nature, 
any law or regulation to the contrary not- 
withstanding,” and among the suits to which 
it ig enacted that “the same shall be appli- 
cable” are “all suits for the rents of any 
buildings’ or lands (other than summary suits 
before the Revenue authorities under Regu- 
nation V ‘of 1822, of the Madras Code.)”’ 
Section 18 of the same Actalso enacts that “all 
suits to which the provisions of this Act are 
applicable shall be governed by this Act, and 
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no other law of limitation, any Statute, Act, 
or Regulation now in force notwithstanding.” 

The question, however, arises whether the 
specinl legislation contained in Act X is not 
of such a special kind that, according to a 
well-established rule for the construction of 
statutes, it should be presumed that the 
Legislature did not intend by the general 
enactment to interfere with it. The reason 
for ‘this rule of construction is well expressed 
by Lord Hatherley, when Vice-Chancellor, 
in Fitzgérald v. Champneys (30 Law J., 782), 
and in terms which appear to be very appli- 
cable to the legislation their Lordships have 
to consider in the present appeal :— 

‘The reason is that the Legislature having 
had its attention directed to a special subject, 
and observed all the circumstances of the 
case and provided for them, does not intend, 
by a general enactment afterwards, to dero- 
gate from its own act, where it makes no 
special mention of its intention to do 80.” 

Act X established a Rent Law for the 
Bengal mofuasil only ; it was intended to 
form n special and complete Code of Proce- 
dure with regard to the trial of questions 
relating to rent and the occupancy of land 
in the mofussil, and by which all the pro- 
ceedings before the Collectors were to be 
regulated and governed. The preamble 
shows an intention to deal with questions 
regarding the rights of ryots in relation to 
the occupancy of lands. One of the objects 
-was to prevent oppression. It recites that 
it was expedient to extend the jurisdiction of 
the Collectors, and to prescribe rules for the 
trial of the above questions, as well as of 
guits for the recovery of arrears of rent; and 
Section 23 (Clause 4) enacts that “all suits 
for arrears of rent due on account of land 
either kherajee or Inkheraj, or on account 
of any rights of pasturage, forest rights, 
fisheries, or the like,” sball be cognizable by 
the Collectors, and shall be instituted and 
tried under the provisions of the Act, and 
shall not be cognizable by any other Court o 
-in any other manner, ° 
This enactment gives exclusive jurisdic- 
. tion to the Collectors, and clearly indicates 
- the intention of the Legislature to be that 
the special questions which are thus made 
the subject of peculiar legislation, shall be 
tried according to the procedure estahlished 
by the Act, and in no other manner. 

The provision for the limitation of suits is 
a part of the procedure thus established. 

‘The period prescribed by Act X, as already 
stated, is “three years from the last day of 
the Bengal year, or from the last day of the 
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month of Jeyt, of th8 Fusly or Willayuttee 
year in which the arrears Petane due.” A 
proviso is added that, if the suit is for 
enhanced rent, not confirmed by a competent 
Court, the suit must be brought within three 
months from the end of the year, as above 
defined, on account of which the enhanced 
rent is claimed. The period thus defined 
and prescribed, and the provision as to 
enhanced rent, show that these rules were 
framed with especial reference to the case of 
ryots and other tenants in the mofussil, and 
to their times and modes of paying rents. 

Act XIV has no provision as regards en- 
hanced rent, and it could hardly have been 
intended that part of the limitation, as regards 
the rents of rycts, should be found in one 
Act, and part in another. 

Reading together the 23rd and 24th Sec 
tions of Act X, it will be found that the Act 
prescribes the same period of limitation for 
rent of land, and of rights of pasturages, 
forest rights, fisheries, or the like. Act XIV, 
by the enactment relied on as superseding 
this limitation, relates to rents “ of buildings, 
or lands” only. These words, clearly, would 
not comprehend rent of rights of pasturage, 
forest, and the like. It is plain also that the 
longer periods mentioned in Act XIV would 
not be applicable to suits for these rents, in 
consequence of the 3rd Clause of that Act. 
Such suits would still be governed only by 
the limitation in Act X; and the conse- 
quence therefore of holding that the limita- 
tion as regards suits for rents of land in Act 
X is repealed by the later statute, would be 
to establish different periods for suits for 
rents of land, and those for rents of pastur 
age and the like. 

It cannot reasonably be presamed that, 
when the Legislature, in the particular legis- 
lation specially devised to meet the case of 
all these rents, had pnt them in the same 
category ; it intended by the subsequent 
general Act to separate and assign different 
periods to them. No reason can be soggest- 
ed for such a separation, or for supposing 
that the Legislature meant that the provi- 
sions tobe found in Clauses 11 to 14 of Act 
XIV, suspending or prolonging the periods 
of limitation when certain disabilities exist, 
should extend to one set of these rents, and 
not to the others. It should be observed 
that none of these provisions are introduced 
into Act X, and it may well de that the 
Legistature thought they were not adapted 
to the cases for which the simple procedure 
established by that Act was intended to 
provide, 
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Another point arises *on a comparison of 
the Acts which $ material to be regarded 
in construing them. Act X was to come 
into operation at once, Act XIV only after 
an interval of two years; and different provi- 
sions were made in the two Acts as to suits 
for arrears due at the time of the passing of 
the Acts. It does not seem a violent pre- 
sumption to suppose that the Legislature in 
framing the two Acts with these distinctive 
provisions, intended that both should have 
independent foice. 

The fact that the Acts were virtually con- 
temporaneous, appears strongly to support 
the presumption arising from the above con- 
siderations, viz., that it was not meant that 
the harmony of the system of the Special 
Act; which had been designed for special 
objects, should be disturbed by the general 
Act. 

The words “rent of any buildings or 
lands” which occur in Act XIV are, no doubt, 
sufficiently large in themselves to compre- 
hend all lands; and their Lordships cannot 
assent to one of the reasons given by Chief 
Justice Norman for his judgment in the case 
of-Poulson, junr., v. Chowdry (2 Weekly 
Reporter, 21), viz., that the words “rent of 
lands” might be construed to be confined to 
‘lands appurtenant to buildings. They think 
the words cannot be so limited, for Act XIV 
was a general law intended to have force 
throughout the British territories in India, 
But these comprehensive words will have effect 
and operation, without holding them to apply 
to the special legislation of Act X, which 
is confined to the Bengal mofussil. 

It should be observed that, although Act 
XIV proposes to consolidate the laws relat- 
ing to the limitation of suits, it clearly was 
not intended to be of universal application. 
It is confined by Section 18 to suits ‘to 
which the provisions of the Act are appli- 
cable” The Legislature, therefore, contem- 
plated some cases of limitation which would 
remain unaffected by the general legislation. 
It would certuinly be an unfortunate result of 
the nttempt..to consolidate the law, if the 
effect of the legislation was that, as to suits 
for rents triable by the Collectors under Act 
X, the limitation of them was to be found 
partly in that Act, and partly in Act XIV. 
It would seem to conform more to the spirit 
of tha legislation.s0 to construe the Aots as 
to prevent his result. f 

The exception in Act X of summary 
suits before the Revenue authorities under 
Regulation V of 1822 of the Madras Code, has 
been strongly relied on by the appellanta 
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as indicating an intention not to except suits 
before the Collector under Act X. Un- 
doubtedly, this exception adds to the diffi- 
culty of construction. But the Madras Re- 
gulation ‘related to summary suits. Suits 
of that kind were abolished in Bengal by 
Act X, and a Code of special procedure with 
special rules, including one of limitation, 
substituted for them. It may not have oc- 
curred to the framers of Act XIV wien 
referring to these summary suits in Madras, 
that it was necessary to except by ‘express 
words suits of another kind regulated in 
their entirety by special legislation. 

Difficulties have frequently been imposed 
on Courts of Justice in construing stututes, 
arising from the apparent conflict between 
special and general legislution ; and the rule 
of construction that special legislation is not 
repealed by general enactments, unless a 
clear implication of that intention can be 
found, was adopted in early times to meet 
these difficulties, and has been acted on in 
numerous modern instances. (See Thorpe v. 
Adams, L. R. 6, C. B., 125; The Queen v. 
Champneys, Id., 384). In the latter case, 
Bovill, C. J., says :—“It is a fundamental rule, 
in the construction of statutes, that a sub- 
sequent statute in general terms is not to be 
construed to repeal a previous particular 
statute, unless there are express words to 
indicate that such was the intention, or 
unless such an intention appears by necessary 
implication.” 

Their Lordships, upon a comparison of the 
two statutes in question, with reference to 
their objects, and considering that they were 
virtually contemporaneous Acts, have come to 
the conclusion that the intention to repeal 
the particular law is not made distinctly 
to appear, either by express words or neces- 
sary implication, and, consequently, that the 
limitation of Act X remains in force. 

They are not dealing with the question 
as res integra, for the same construction was 
given to the Acts by the Full Bench of the 
High Court of Bengal, in the case of Poul; 
son v. Chowdry* already referred to, which 
was decided in the year 1865. It is true 
that this decision preceded, by a short timo 
only, the judgment now under appeal; but 
it-has probably been acted upon in the 
numerous suits which must since have arisen 
in the Bevgal Presidency under Act X. 
Unless, in this condition of things, their Lord- 
ships found that the above decision of tho 
Eull Court was manifestly wrong, they ought 





* 2 W. BR, 21, 
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not to disturb it. They have not arrived at 
this conclusion, and it will, therefore, be 
their duty in the present case to advise Her 
Majesty to dismiss this appeal, and to affirm 
the judgment of the High Court. 


The 26th November 1872. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


Family Usage—Law of Succession—Lex Loci. 


On appeal from the High Court of Judi- 
cature at Fort William in Bengal,* 


Rajah Raj Kishen Singh 
versus 


Ramjoy Surma Mozoomdar and others. 


A settlement of on estate made at the time of the 
perpetual settlement would not, of itself, operate to de- 
stroy a family usage regulating the manner of descent, 
either in the case of a well-established raj or even 
where the origin could not be shown. 

In point of law, a manner of usage of descent of an 
ordinary estate may be discontinued #0 us to let in the 
ordinary law of succession ; such family usages being in 
their nature different from a territorial custom which 
is the lex looi binding all persons within which it 


prevails, 

It is of the essence of family usages that they should 
be certain, invariable, and continuons; and well-establiah- 
ed discontinuance must be held to destroy them. 


THIS suit was originally brought by Rajah 
Prankishen Singh against Hurrosoondree 
Dabee, widow of one of his brothers, Gopee- 
nath Singh, and some purchasers from her, 
to recover possession, ‘‘by right of family 
custom,” 
gonnah Soosung. 

Rajah Prankishen died during the pro- 
gress of the suit, aud the present appellant 
is bis eldest son. Hurrosoondree is also 
dead ; the respondents, Buroda Debia and 


Pranoda Debia, are daughters of Gopcenath : 
the respondent Gour; 


and Hurrosoondree ; 
Kishore Lahoree is their grandson, being a 
son of Buroda Debia. 

The plaint states that, “according to fami- 
ly custom prevalent in the raj or estate, the 
right of the plaintiff, as proprietor, accrued 
to the estate since the death of his father, 
Rajah Bishonath Singh.” 

. The claim is rested entirely on the ground 
of family custom, under which it is alleged 





* From alr Ap and ent ot Loch and Seton-Karr, JJ., 
inR pp os, 407, 495, and 515 of 1862, decided 
o4th January 1868,—2 W. B. Cipil, 80. 
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that the estate was dé&cendible on the eldest 
son, to the exclusion of thé other sons. 

It appears that the entire 16 annas of the 
pergunnah were at one tipe enjoyed by the 
ancestors of the family, but 2 aunas were 
afterwards alienated, and it appears to be 
assumed on both sides that these 2 annas 
were a long time ago given as dower on the 
marriage of a daughter of one of the pos- 
BeS80T3. 

Rajah Raj Singh, the grandfather of the 
plaintiff Prankishen, died in 1822, leav- 
ing three sous, Bishonath ( the father of the 
plaintiff Prankishen), Gopeenath, and 
Juggernath ; und it is undisputed that on his 
death the three sons presented a joint peti- 
tion to the Collector, describing themselves 
as the heirs of their father, and proprietors 
of the pergunnah, and praying to be register- 
ed; and that they were so registered for the 
14 annas. 

Gopeenath held the one-third of the estate 
until his death ; his widow Hurrosoondree 
succeeded to the possession ;.and when the 
present suit was commenced against her in 
1861, Gopesenath, and she as his widow, had 
been in possession for nearly forty years, viz. 
from 1822 to 1861. 

The appellant contends not only that the 
estate is descendible on a single heir male, 
but also that it is impartible and inalienable. 

The High Court came to the conclusion 
that the plaintiff had failed to establish by 
evidence the exceptional family custom on 
which he relied, und reversed the contrary 
decision of the Principal Sudder Ameen. 

The two main questions argued ut the bar 
were, lst, whether the family custom had 
been proved ? and, 2nd, if so, what was the 
effect upon it of the acts and conduct of the 
family on Rajah Singh’s death in 1822, and 
subsequently ? 

There is, undoubtedly, evidence which 
lends reasonably to the belief that, formerly, 
the estate was held, from time to time, by 
individual male members of the family ; but 
the evidence leaves in obscurity the character 
and nature of the estate and the tenure by 
which if was held under Mahomedan rule. 
Some firmans and other documents, filed in a 
former suit, and which were sought to be 
made evidence in the present to show the 
early title, are referred to by the Principal 
Sudder Ameen and the High pa in the 
following manner :— 

The Principal Sudder Ameen ayi — 

“ It appears by a decision of the Sudder 
Court of the 12th May 1856, filed by the 
answering defendants, that the zemindary 
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abovenamed was formerly acquired as a 
jageer by RajaheRamjibon, by a firman of 
the year 1650 A.D., granted by the Emperor 
Shah Jehan, and at his death that jageer 
was conferred uþon his son Rajah Ram 
Singh by a firman of the year 1680, 
granted by the Emperor Shah Alum Gbir ; 
and after his death it was conferred as n 
jageer upon Rajalı Kisshore Singh, son of 
Rajah Run Singh, by a firman of the year 
1749, granted by the Emperor Ahmed 
Shah.”’ 

The High Court, referring to these docu- 
ments, sny :— 

“It may be admitted, as held by the 
Judges who disposed of the case on the 12th 
May 1856, that there is something peculiar 
in this property. It is not improbable that 
it was, as alleged by the plaintiff, n jageer 
for military services, and as such held by 
one of the members of the family, usually 
the eldest son or brother, and that women 
were excluded from the succession as being 
incapable of performing the duties required 
from the jageerdar. ‘This succession, how- 
ever, was not regulated by any family cus- 
tom, but by the will of the sovereign power, 
and on referring to the judgment of 1856 
we find mention made of three firmauns from 
the Mahomedan Government, only one of 
which is forthcoming in the present case, 
which prove that the property was held as a 
military fief, and that the holder succeeded 
not by right of primogeniture, but by the 
will of the sovereign.” 

And again :— 

“ The copies of the firman, bearing date 
29th Shaban (lst Juloss), of Ahmed Shah, 
nnd of the hibanamah from Ram Singh to 
Run Singb, cannot be looked at, no reason 
having been assigned for the absence of the 
originals, which are said to have been filed 
on a former occasion. The grant of Kissore 
Singh to Raj Singh, dated 25th Maugh 1169, 
is clearly an untrustworthy document, and 
has only seen the light for the first time since 
this case wag remanded ; and even if gennine 
_ it proves nothing, so we nre thrown back 
upon one single document, benring date the 
22nd year of the reign of Muhomed Shah, 
which is denounced by the opposite party to 
be a forgery.. This document purports to be 
a firman from the Emperor Mahomed Shah 


to Run Singh, confirming the jageer of 


Soosung ta him, and requiring him to keep 
up a certain body of troops, consisting of 
cavalry and infnutry. Admitting, for the 
moment, that this document is genuine, it 
really proves nothing iu support of plaintiff ’s 


allegation, It does not prove the property 
to be raj, for no such name is used It is 
termed a jageer, a tenure to be held as com- 
pensation for military service, and which 
might be transferred, at the will of the rul- 
Ing power, to any other person on the same 
or different terms. The grantee, also, is not 
styled or in anywise recognized as a Rajah, 
but simply as a zemindar, so that this docu- 
ment establishes nothing which the plaintiff 
seeks to prove. But, looking at the document, 
we have little doubt that it never tame out 
of the royal office, either at Delhi or else- 
where. It is written on common paper, 
and stamped with an oval seal, which could 
be prepared in any bazanr of India, and no- 
thing is shown by which we might test the 
genuineness of the geal.” 

Their Lordships find great difficulty, upon 
these judgments pronounced by Judges who 
had greater opportunities than they possess 
of testing the genuineness of the documents, 
in drawing any safe conclusion from them ; 
and the learned Counsel for the appellant 
felt the same difficulty, nnd did not press 
them, contending they were not material to 
his case, 

If these documents could at all be relied 
on, their Lordships ‘agree with the High 
Court in thinking that they point to the 
conclusion that the estate was held under 
the Mahomedan rulers as a military jageer 
on the tenure of military service, by virtue 
of grants made from time to time to indivi- 
dual members of the family, and was not 
strictly an inheritable estate. If, on the 
other hand, reliance canuot be placed on 
these documents, then it is left altogether in 
doubt what was the original character of the 
estate, and the nature and conditions of its 
tenure, 

Although much of what appears in the 
record, including the elaborate pedigree, 
must be rejected, there is still evidence that 
the manner of succession relied on by the 
appellant, however originating, did in fuct 
prevail for some time in the family. . 

On the death of Rajab Kishore Singh in 
1784, a perwannah was issued to his younger 
brother, Rajah Raj Singh, by the East 
India Company, who then held the grant of 
the Dewanny. It was addressed to him as 
“zemindar of 14 annas share of Pergunnah 
Soosung,” and states the death of the late 
Rajah ; and goes on thua:—“ The zemindary 
of kismut, 14 annas of Pergunnah Soosung, 
which were fixed on your brother, has, ac- 
cording to custom, been confirmed to you.” 

Ji thus appéhřs that Rajah Kishore Singh 

pote a A—2 
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had a living brother, and this perwanuah 
was properly relied on as affording evidence 
that the deceased Rajah Kishore Singh had, 
notwithstanding. held the zemindary as sole 
possessor, Rujah Kishore had no sons, but 
lef. a widow, and the fact that she did not 
succeed to the zemindary, and that his 
brother Rajah Raj Singh was confirmed in 
it on his death, also points to the conclusion 
that the custom was supposed to prevail at the 
time of Rajah Raj Singh’s accession in 1784. 

Rajah Raj Singh continued to hold the 
gemindary until his death in 1822. He was 
-recognized as zemindar by the British Go- 
vernment at the time of the perpetual 
-gottlement, nnd the settlement of the 14 
annas share of Pergunnah Soosung then was 
made with him at the old peshkush (tribate), 
‘and not on a newly calculated jumma. It 
should, however, be observed that it appears 
fiom the accounts of the collectornte that 
the other 2 anna shares, formerly severed 
aud alienated, were settled with the zemindars 
whoowned them, precisely in the same manner. 

In the present case the estate was held 
directly from the Government, there being 
no intermediate lord. And it appears to 
their Lordships that, upon this settlement, 
any incidents of the old tenure, as a military 
jageer, requiting the render of services, if 
avy such ever existed, were as conditions of 
tenure implicitly at an end; and that the 
zemindary, so far as relates to tenure, was 
thenceforth held under the Government as 
an ordinary zemindury free fiom any such 
conditions. 

The settlement would not, however, of 
itself, have operated to destroy a family 
usage regulating the manner of descent. It 
would not have had this effect in the case 
of a well-established raj (see Baboo Beer 
Pertab Sahee vs. Maharajah Rajender Pertab 
Sahee,* 12 Moore’sI. A., 1), and even in the 
case where the origin could not be shown, 
it may be assumed that it would not, of itself, 
affect an existing family custom. 

Regulation XI, 1793, was passed soon 
‘after this settlement. That Regulation has 
been held not to be applicable to the succes- 
sion of a well-established raj (see 12 
Moore, 1,# and 6 Moore, 161-7). But the 
respondents contend that, notwithstanding 
the qualification placed upon it by Regula- 
tion X, 1800, it does govern a case like the 
present, where the claim rests only on a con- 
tinuing family usage, nnd not on the pecaliar 

opts itself or on a 
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local or district cusfom (see Rajah Deedar 
Hossein vs. Ranee Tuhooroon Nissa, 2 Moore 
I. A., 441). 

Their Lordships do not think it necessary 
to give any opinion on the positive effect of 
Regulation XI, 1793; for they think that, 
in the present case, there is sufficient ground 
for the presumption that, after the settle- 
ment and this Regulation, the family were 
induced to 1egard the former state of things, 
and the ancient tenures, whatever they were, 
ns at an end, and to consider and treat the 
property ag an ordinary ‘estate held under 
the British Government; and their acts 
show that, in fact, they did so consider and 
trent it. 

Their Lordships propose to refer to the 
most important of these acts. It has been 
already stated that, upon the death of Rajah 
Raj Singh in 1822, his eldest son Bishonath, 
and his two younger brothers, Gopeenath 
and Juggernath, presented a joint petition to 
the Collector. It was a public act, and the 
document is distinct and unequivocal in its 
terms. The three petitioners, who are each 
described us Rajah, and sons of Rajah Raj 
Singh, state that the raj of 14-anna shares 
of Pergunnah Soosung was recorded in 
serishta in their father’s name, and that he 
being dead, “they are the heira and proprie- 
tors” of the property, and they pray to be 
go registered, and were registered accord- 
ingly as joint proprietors. 

Tt is plain that this was nota merely nomi- 
nal petition ; for there is clear evidence that 
the three brothers took and enjoyed in equal 
shares the profits of the estate. The three 
brothers also agreed by a document, in 
which they are described as ‘‘in possession 
nnd proprietors,” to pay the Government 
revenue of Rs. 17,240. 

In 1829, Juggernath died, and thereupon 
his widow, Ravee Indromonee, was is- 
tered as joint owner with Rajahs Bishonath 
and Gopeenath. 

In April 1832, Rajahs Bishonath and 
Gopeennth and the Ranee, Indromonee 
presented a joint petition praying for time to 
pay thé amount of a decree obtained against 
them. The petition describes them as 
“ zemindars of the pergunnah.” 

Afterwards, Rajah Gopeenath died, and 
his widow, Ranee Huriosoondree, was also 
registered as owner for his share. 

In 1889, and again in 1841, suits were 
brought against tenunts by the Rajah and 
the two Ranees for rents due, and in 1842. a 
joint suit was instituted by the. three fo 
possession of. part of the estate. a's 
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opinion that the evidence points very clearly 
to the conclusion that the brothers were 
admitted to the possession as co-heirs and 
co-sharers, not on sufferance merely, but as of 
right The lenrned Solicitor-General, indeed, 
admitted that the acts of Bishonath amounted 
virtually to a grant to his brothers of one- 
third'shares during their lives, but he denied 
that they amounted to more. In their Lord- 
Ships’ view, however, Bishonath, admitted 
his brotherg to the succession, intending 
them to have full, complete, and equal owner- 
ship of the estate with himself. 

It was then contended for the appellant 
that if this were so, it was an attempt to do 
what the Hindoo law would not allow. 

It has already been stated that the acts of 
Bishonath and his brothers, on his father’s 
death, afford strong ground for the belief 
that they did not regard the manner of suc- 
cession, if it ever prevailed, in the light of a 
family custom, but nas an incident or condi- 
tion of tenure which bad been determined by 
the settlement, and consequently assumed that 
thenceforth the succession would conform to 
the ordinary law. Their conduct, indeed, goes 
far to disprove that a family custom, properly 
so called, ever existed ; but assuming it to have 
once existed, their Lordships think it was 
of a nature which could, without any viola- 
tion of law, be put an end to, and that it 
was, in fact, discontinued, 

It was: urged that this could not be dona 
without the consent of the sovereign power, 
viz., the British Government. There is no 
question, in the present case, of the main- 
tenance of a raj or principality, or of a 
tenure differing in its general qualities from 
an ordinary estate under the British Govern- 
ment. Their Lordships are certainly not 
prepared to hold that descent on single male 
heirs wns, after the settlement, a condition 
of the tenure on which this estate was held, 
requiring the assent of the sovereign power 
to a change in the manner of succession, and 
giving to the Government the right to resume 
the estate upon its violation. ‘Their Lord-. 
ships consider that, at the highest, uo mere 
has been nlleged nud proved in this case, 
thao a family custom regulating the descent 
‘inter se, an‘ which, if existing, the settle- 
nent, of itself, did not disturb. 

It was also urged that the eff-ct of the 
gustom was to create successive life es'ntes 
‘in the heirs male of this family, analogous 
to a feudal-entail, which conld not be barred, 
and which prevented aliengtion, or any 


The transactions abo%e enumerated show a 
series of importaft acts in dealing with the 
estate as joint family property, extending 
over a period of twenty years, all founded 
upon the footing that the ordinary rules of 
succession governed the descent. 

It is now necessary to advert to some 
subsequent litigation. 

It is alleged that, in 1843, Hurrosoondree 
and a son she hrd adopted brought a suit 
against Rajah Bishonath and Indromonee for 
n partition of the zemiudary, in which the 
Rajah set up as a defence that the raj was 
impartible, and descended on the eldest male 
heir. It is said that this defence was 
successful But the proceedings in this suit 
were, not satisfactorily proved, and the 
attempt to rely on itas an estoppel failed. 

Other litigation followed, raising the same 
question, but with a different result. 

Iudromonee, the widow of Juggernath, 
died, leaving on alleged adopted son, whose 
guardian claimed the possession for him. 
This was opposed by Bishonath on the 
ground of the family custom, but, in the end, 
possession was awarded to the guardian. In 
1847, Bishonath commenced a regular suit to 
obtuin the one-third share of Juggernath, on 
the ground that the alleged adoption was in- 
valid ; and also again setting up the family 
custom of primogeniture. In this suit, which 
went on appeal to the High Court, a fall 
Bench decided against the existence of the 
custom, 

Rajah Bishonath died in August 1853. 
After his death, his son, Rajah Prankishen 

` (the plaintiff in the present suit), did not 
prosecute an appeal to Her Majesty in 
Council, which bad been commenced against 
the above decision of the High Court, but 
brought another suit against the guardian of 
this adopted son of his uncle Juggernath on 
the ground that the adoption was not bond 
Jide, and claimed one-third of the estate as 
heir to his uncle. This suit is founded on 
the assumption that the custom had been 
negatived in the former one, for Prankishen 
now claimed,.not on the footing of the, cus- 
tom, but ns heir to his ungleshctording 
the ordinary rule of syGéssidn ; and pon. 

the ground that thedidastion’was not bona 


Jide, he succeeded iff thre alit. os 
' Various consid TA were put forward 
HE for the appellants ‘to 
destroy or diminfh ,theeffect of the facts 
which have just Ween sadvertedfo. «It was 
suggested that Bishottth,may have-allowed 
his brothers to take, ench, one-third share 
for maintenance, but their Lordships are of 
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It will be collected from what has been 
already anid, that their Lordships do not con- 
sider that such is, as a question of tenure, 
the nature of the estate, and in their view 
the family custom alleged in this case has 
not this effect. 

Their Lordships cannot find any principle 
or authority for holding that in pointof law a 
manner of descent of an ordinary estate, 
depending solely on family usage, may not be 
discontinued ; as so to let in the ordinary 
law of succession. Such family usages are 
in their nature different from a territorial 
custom which is the lex loci binding all per- 
gons within the local limits in which it pre- 
vails. It is of the essence of family usages 
that they should be certain, invariable, and 
continuous, and well-established discontinu- 
ance must be held to destroy them. This 
would be so when the discontinuance has 
arisen from accidental causes ; and the effect 
cannot be less, when it has been intentionally 
brought about by the concurrent will of the 
family. It would lead to much confusion and 
abundant litigation, if the law attempted to 
revive and give effect to usages of this kind, 
after they had been clearly abandoned und 
the abandonment had been, as in this case, 
long acted upon. 

Their Lordships can have no doubt that in 
this case the special custom of descent, if it 
ever existed, was designedly discontinued 
after Raj Singh’s denth by Bishonath and 
his brothers—and that in fact the estate was 
enjoyed by the brothers and by their widows 
according to the ordinary law of suqcession, 
and on the footing that the custom was at an 
end:—and not only that there wns this enjoy- 
ment in fact, but that the parties were regis- 
tered in the public registers, and suits were 
brought against third persons by the brothers 
and the widows, on the assumption that they 
were co-heirs and oo-sharers of a joint family 
estate. 

Prankishen, the plaintiff in this suit, ap- 
pears at one time to have been disposed to 
dispute what had been done, and to set up 
the special mode of descent; but in the su't 
brought by himself against the alleged 
adopted son of his uncle Juggernath, already 
referred to, he claimed the one-third of the 
estate which Juggernath held, as his heir, 
and succeeded in setting aside the alleged 
adoption, and established his own right as 
heir to hia uncle. He thus abandoned in 
that suit the custom which, in the present, 
he asserts to,be still in existence. Suppos- 
ing, ,therfa a; thit *Prankishen had any in- 
ch Aiei to the GHatomary succession as 
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the eldest son of Bishonath, their Lordships 
consider that the suit referrdd to affords proof 
of his ultimate adoption of what his father had 
done ; and the presumptipn of acquiescence 
is strengthened by the fact that he did not 
prosecute the appeal in the suit brought by 
his father Bishonath, in which the custom 
had been negatived. 

Their Lordships are glad to be able to 
uphold the judgment of the High Court, 
since by doing so, they confli:m the posses- 
sion and enjoyment of this estate as it has 
existed since the death of Raj Singh, and 
maintain the order of succession which has 
in fact prevailed since the settlement in 1790. 

In the view which their Lordships have 
taken of the case it becomes unnecessary to 
consider the point that the suit was barred 
by the law of limitation of suits, 

Their Lordships being of opinion, for the 
reasons above given, that the decree of the 
High Court ought to be upheld, will humbly 
advise Her Majesty to affirm it, and to 
dismiss this appeal with costs. 





The 80th November 1872. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert 
P. Collier, and Sir Lawrence Peel. 


Hindoo Law—Adoption—Misrepresentation— Es- 
toppel—Pleading—New Case. 


On appeal from the High Court of Judi- 
‘cature, North-Western Provinces, Agra. 


Gopee Lall 
versus 


Muasamut Sree Chundraolee Buhoojee, 


As a man cannot, while he has an adopted son living, 
adopt another son; so neither can his widow, after his 
death, by virtue of any authority delegated from him, 
adopt a son while an adopted son is still living. 

Defendants who have represented the fact of an adop- 
tion which they erroneously conclude to be an adoption 
valid in law, cannot be char with misrepresentation 
so far as the fact ıs concerned, and are not estopped from 
setting Bp hs true facts of the case. 

Even if a plaintiff has been misled, by various repre- 
sentations of the defendant, into framing his suit in a 
particular way, still he can only recover according to his 
allegations and proofs, and cannot be allowed to set up 
an entirely new case not set up or hinted at in the plaint. 


Tas was a suit brought to recover pos- 
session of a temple and certnia jewels and 
valuables held therewith. The plaintiff 
claimed as heir of one Luchmunjeo. He 
endeavonred to prove his heirahip in this 
way. He asserted that his grandfather 
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Damodurjee had two wives, Luchmee and 
Charmuttee; that, shortly before his death, 
he gave a power to his wives to adcpt two 
sous; that after his death, his first widow 
Luchmee adopted Gobindjee, the father of 
the plaintiff; that some four years afterwards, 
the second widow Charmuttee adopted 
Luchmunjee, through whom the plaintiff 
claims. The plaintiff asserts that on the 
death of Luchmunjee, who according to his 
case was his uncle, he became the heir to 
Luchmunjee, who was in possession of the 
property. He admits that the defendant, the 
widow of Luchmunjee, had a life-interest 
in the property, but he alleges that she had 
forfeited that life-interest by committing 
waste. 


- The Principal Sudder Ameen found in 
effect that the plaintiff had proved the whole 
of his case. The High Court reversed the 
decision of the Principal Sudder Ameen : 
they expressed themselves by no means 
` satisfied that the defendant liad forfeited the 
property by committing waste; but they 
deemed it unnecessary to decide this 
question, inasmuch as they came to the 
couclusion that the plaintiff had failed to 
prove his heirship to Luchmunjee. They 
were by no means satisfied that the plaintiff 
proved all the facts on which he relied ; but 
they'came to the conclusion that, assuming 
all those facts to be proved, as the plaintiff 
alleged ‘them, still in point of law his case 
fatled for this reason that, according to 
Hindoo law, there cannot be two valid suc- 
cessive adoptions, and that the first widow 
having adopted a son, Gobindjee, the second 
widow could not, while Gobindjee was 
alive, make another valid adoption. 

The question of successive adoptions war 
argued very eluborately and very carefully 
considered in the case of Rungama v. 
Atchama and others,* reported in the 4th 
volume of Moore’s Privy Council Appeals, 
p. l; and since the decision of that case, 
whatever doubts may have been entertained 
on the question before, it must be considered 
as settled law that a man cannot, while he 
has au adopted son living, adopt aflother son. 
And in their Lordships’ opinion, it follows on 
principle that a man cannot delegate to 
others, to be exercised after his death, any 
greater power than he himself possessed in 
his life-time ; and that inasmuch as he, Damo- 
durjee, could not, one adopted son being 
living, adopt another, his second widow 
Charmuttee' could not, by virtue of any 
*7 W. RP. GC, 67, 
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authority delegated from him, adopt a son 
while an adopted son was still living. 

Their Lo:dships therefore concur with the 
judgment of the High Court, which amounts 
to this that, assuming all the plaintiff’s facts 
as he alleges them in his own favor, still 
that in point of law the second adoption was 
invalid, and that consequently there was no 
relationship between him and the second 
adopted son Luchmunjee, under whom he 
claims. 

That being so, their Lordships do not 
think it necessary to give an opinion as to 
whether the facts on which the plaintiff relies 
have been substantiated or not. Assuming 
them to have been substantiated, his case in 
point of law fails. 

Tt has been argued on the part of the 
appellant that the defendants in this case 
are estopped from setting up the true facts 
of the case, or even asserting the law in their 
favor, inasmach they have represented in 
former suits and in various ways, by letters 
and by their actions, that Luchmunjee wes 
the adopted son of Damodurjee adopted by 
Damoduijee’s widow, his mother. But it 
appears to their Lordships that there is no 
estoppel in the case., There has been no 
misrepresentation on the part of Luchmunjee 
or the defendant on any matter of fact. They 
are alleged to have represented that Luch- 
munjee was adopted. The plaintiff’s case is 
that Luchmunjee was in fact adopted. So 
for as the fact is concerned, there is no miss 
representation. It comes to no more than 
this that they have ariived at a conclusion 
that the adoption which is admitted in fuct 
was valid in law, a conclusion which in their 
Lordships’ judgment is erroneous; but that 
creates no estoppel whatever between the 
parties. 

It may further be observed that, if Luch- 
munjee’s statement is to be taken, it must be 
taken as a whole ; and what he asse: ts is that 
he was validly adopted. But if he was 
validly adopted, it follows that the plaintiff 
was invnlidly adopted ; and therefore in this 
view of the case, it appears to their Lordships 
that no reliance can be placed upon tins 
question of estoppel. 

It has indeed been further argued that, 
even putting it not so high as estoppel, still 
the plaintiff has been misled, by various 
representations made by the defendant, into 
framing his suit as itis now framed. If 
that were so, it would not empower their 
Lordships to depart from the rule which hae 
always prevailed that a man must recover 
according to his allegations and. his piovfs, 
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It would not enable their Lordships to allow 
(as the appellant asks them to allow) an 
entirely new case to be now brought forward 
before them, which is not even set up or 
hinted at in the plaint. 

` ‘The new cuase suggested appears to be 
that, assuming an invalid adoption of Luch- 
Munjee, and treating Luchmunjee as a mere 
trespasser, still the plaintiff could recover by 
proof of his title from Damodurjee. Whether 
he has such a case or not, their Lordships do 
not think. it necessary to decide, but they 
feel themselves bound to say that that case 
cannot be goue into, inasmuch as it has not 
been set up in the plaint, ‘Their Lordships 
do not desire to construe plaints with any 
extreme strictness or technicality, but it 
would manifestly be extremely inconvenient, 
and certainly contiary to their practice, to 
allow a case to be raised here which is 
entirely different from the one which has 
been previously insisted upon. 

For these reasons their Lordships are of 
opinion that the decree of the High Conrt is 
right and ought to be affirmed. Their Lord- 
ships understand the High Court simply to 
have ruled that the plaintiffs had failed to 
prove the title on which they sued, that the 
Principal Sudder Ameen’s decree ought 
therefore to be reversed, and the suit dis- 
missed with costs. But inasmuch as the 
formal decree, which simply orders that the 
appeal be decreed with costs, and the 
“decision of the Principal Sudder Ameen 
reversed, may hereafter lead to some doubt 
as to what was teally decided by the High 
Court, their Lordships think that the formal! 
decree should be varied by ordering that the 
decision of the Principal Sudder Ameen be 
reversed, and the suit dismissed with costs 
in both Courts ; and their Lordships will 
humbly advise Her Majesty to this effect, 
The appellants must pay the costs of this 
appeal. 


A en 


The 12th December 1872, 


Present: 


The Hon’ble F. B. Kemp and F. A, Glover, 
Judges. 
Suit for Account—Commission under Act VIII 


dy 8 181—Jnvestigation of Accounts—~ 
ttnesses— Evidence, 


Case No. 45 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
. the 7th December 1871. 





Chand Ram (Defénflant) Appellant, 
eos 
versus 
Brojo Gobind Doss (Plaintif) Respondent. 


Mr. M. L. Sandel and Baboo Joy Gobind 
Sen for Appellant. 


Baboos Ashootosh Dhur, Kalee Mohun 
Doss, and Rujonee Nath Bose for 
Respondent. 


In a suit for an account of moneys received and dis- 
bursed by defendant while employed as a mohbnrir 
in plaintiff's shop, and for sums which defendant might 
be found to have misappropriated, defendant objected 
that one D (a relative of plaiutiff’s), who had been 
jomtly employed with him as manager, with equal 
powers and responsibilities, ought to have been sued 
together with-him: : 

ELD that, to release D on payment of a tri- 
fling sum, and to sue defendant alone for a large 
amount (as plaintiff had done), no accounts being 
taken between them, was most inequitable, and the suit 
should have been dismissed : 

Hsp that as plaintiff had filed his khatta-books in 
Court and did not allege that they had been falsifi 
he should have balanced the account himself, an 
the Lower Court should not have depnted an Ameen 
under Act VOE of 1859, s. 181, to imvestigate the 
accounts: 

HrRLD that such investigation does not include or 
allow the takong of the depositions of witnesses; and 
such depositions are not legally admissible as evidence 
in the cause, 


Glover, J—Tue plaintiff in this case sued 
the defendant, a mohurir employed in his 
shop at Bundur Bazar, for av account of 
moneys received and disbursed by him whilst 
so employed, and also for such sums, esti- 
mating them at Rs. 2,500, as he might be 
found to have misappropriated. 

The amount claimed was afterwards with 
the permission of the Court raised to Rs. 
5,101-15-8-5, and the plaint, with stamp, 
amended accordingly. ` 

The defendant objected in the first place 
to the form of suit, alleging that he and one 
Raj Coomar Dass, a relative of the plaintiff, 
were jointly employed as managers of the 
shop, with equal powers and responsibilities, 
and that both ought to have been sued 
together. He added that the plaintiff had 
improperly released Raj Coomar from liability 
becanse he was his relation, and was trying 
to, saddle defendant with the whole burthen.. 

He further objected that persons in his 
position of salaried mohurir were not liable 
to be called on to give in detailed accounts ; 
that the accounts of sales, &c., were made 
up daily, and had been submitted in due 
course to the plaintiff ; that there was litile 
or no profit from the trade ; and that when 
he was discharged by the plaintiff on the ard 
Srabun 1277, the whole stock of cloth and 
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cash, Rs, 6,879-13 “worth. of the former 
and Rs. 185-10, was made over to the 
newly appointed gomashta, Ram Surun Chow- 
dhry, plaintiffs brother-in-law. 

The Subordinate Judge deputed an Ameen 
under Section 181 of the Code of Civil 
Procedure to investigate the plaintiff’s ac- 
counts, and decided, first, that the defendant 
Chand. Ram was in sole charge of the plaint- 
iff’s shop and solely responsible, Raj Coomar 
being:an inferior clerk only ; and, secondly, 
that the Ameen’s investigation showed a 
considerable deficit in his accounts, together 
with sundry. false oredits and debits. The 
Subordinate Judge went into this latter 
question at some length, and gave a decree to 
the plaintiff for Rs. 4,047-12-5-1-15. 

The points which have been argued before 
us in this appeal (the merits of the cnse not 
being gone into) are :— 

(1). Whether a suit like the present will 
lie against Chand Ram only, his co-servant 
Raj Coomar not having been made a defend- 
ant? 

(2). Whether the Subordinate Judge was 
entitled to receive as evidence the depositions 
of the witnesses who had given evidence 
before the Ameen ? 

The plaintiff alleges that Ra} Coomar was 
only an inferior mohurir, with no power of 
maungement and with ne responsibility ; the 
defendant that he was his (defendant’s) 
fellow clerk, enjoying the same salary and 
exercising the same powers of purchasing 
and selling cloth. 

We have bad the evidence on this point 
read, and think that it greatly preponderates 
in favor of the defendant’s contention. Of 
the four witnesses examined by the plaintiff, 
two describe Raj Coomar as subordinate to 
Chand Ram, without in any way entering 
into detail or poiuting out in what the in- 
feriority consisted. The third, whilst saying 
that Chand Ram had the more authority, 
admits that their position was equal, The 
fourth states distinctly that the two were 
equal in salary, position, aud authority. The 
defendant’s witnesses, who are many. in 
number, say the same thing, and the plaintiff 
himself, although he now denies their 
equality, very clearly admitted it when a 
suit was broughtagainst him by Nimayenund. 
In his answer to that suit, Brojo Gobind 
Doss alleged that the shop was in the joint 
charge af Chand Ram and Raj Coomnr; 
that they both had authority to buy and sell, 
to spend money and make out accounts. In 
this case nlan, the receipt taken by plaintiff 
from Raj Coomar, aud filed by the defendant, 


shows that Raj. Coomar was not the mere 
salaried mohurir he is now alleged to be. 
That receipt speaks of money due from Raj 
Coomar on account of the “tuhveel,” and 
acknowledges that the balance has Seen paid. 
The Subordinate Judge, says that this 1eceipt 
was on ficcount of an excess of salary drawn 
by Raj Coomar. We think otherwise, and 
that it most clearly refers to shop transactions 
carried on by Raj Coomar, and on account 
of which there was a balance due to his 
employer. . : 

On the whole evidence, we are of opinion 
that Raj Coomar was not a mere mohurir, 
but was associated with Chand Ram in the 
management of the shop and was equally 
responsible with him, 


And that being so, it follows that he ought 
to have been associated with him in this suir, 
The accounts to be investigated extended 
over some years, from 1274 to 1277, duming 
the first two of which Raj Coomnr was as 
much concerned with them as the defendant 
Chand Ram; and to release Ruj Coomar 
from the suit on pretence of being satisfied, 
without taking any account of the transac- 
tions managed by the two servants whilst 
jointly occupied iu conducting the shop 
business, was manifestly a most unfair pro- 
ceeding towards Chand Ram. If the two 
were, as we consider they were, jointly re- 
sponsible, then to release the one on payment 
or pretended payment of a trifling sum, and® 
to sue thé other for upwards of Rs. 5,000, 
no accounts being taken between them and 
no arrangement made for testing their differ- 
ent responsibilities, was most inequitable. 


We are of, opivion that the plaintiff’s suis 
should have been dismissed on this ground. 
We think it right, however, to make some 
remarks on the way in which the Subordinnto 
Judge has applied the provisions of Section 
181 of the Code of Civil Procedure. In the 
first place, wo think that this was not a case 
in-which a Commissioner should have been 
appointed at all. The plainnff filed his 
khatta-bhooks in Court; and as he nowhere 
alleged that they had been in any way falsi- 
fied by the defendant, he could have made 
up the account from them, without troubling 
the Court ın the matter, and have fixed the’ 
amount due to lim from the defendant, 
instead of stating a sum by guess. It never 
seems to have struck the Subordinate Judge 
as an unusual proceeding on the part of the 
plaintiff, that being provided with account 
books the entries in which were undisputed 


by him, he should have asked the Court to 
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balance the account for him, instead of making 
up the total himself. 

Secondly, the Subordinate Judge, in de- 
ciding the question of “false credits and 
debits,” has relied on the evidence of wit 
nesses examined by the Ameen, and sent up 
with his report. Now, Section 181 of the 
Code of Civil Procedure does not seem to 
give an Ameen authority to take evidence 
on solemn affirmation, and in any case such 
evidence does not by that Section become 
evidence m the cause. In Section 180, it is 
distinctly stated that the depositions of 
witnesses are to be recorded and used by the 
Judge as evidence. In Section 181, the word 
“‘ depositions” is not to be found, and it is 
the “ proceedings” only of the Commissioner, 
d. e., his report or opinion, which are to be 
received as evidence. The wording of the 
next Section 182 also shows that an investi- 
gation into accounts does not include or 
allow the taking of the depositions of wit- 
nesses. In this case the Ameen, although 
admitting that he had not gone through the 
various items of debit and credit in the 
khatta-books owing to want of time, seems 
to have hunted up persons whose names 
were entered therein on account of sundry 
transactions in cloth, and to have examined 
them touching their business transactions 
with the plaintifi’s shop; and, finding in some 
instances that their account of matters did 
not agree with the entries in the khatta- 
books, at once jumped to the conclusion that 
the defendant Chand Ram had made false 
entries, and misappropriated the proceeds. 
The Subordinate Judge accepted this 
evidence and acted upon it, although its 
effect was to invalidate the correctness of 
the very khatta-books which the plaintiff 
had put in as the basis of his claim. The 
evidence of the witnesses taken by the 
Ameen was not legally receivable, and the 
Subordinate Judge ought not to have been 
influenced by it. That he was so, and that 
he was generally prejadiced against the 


defendant, is clear from the wording of his- 


judgment throughout. Thus, he speaks of 
the receipt given by Raj Coomar and filed 
by the plaintiff as not being proved, whereas 
the plaintiff himself had in his deposition 
‘admitted it. He gives it as his opinion that 
the defendant Chand Ram has brought him- 
self within the clauses of the Penal Code, 
and declares that ‘he sees no crime which 
the defendant is not capable of commit- 
ting,” and this on the strength of supposed 


false entries in books which the plaintiff has 


filed as true ! 


It has been contered, though faintly, 
that in any case the defendant is liable for 
the time between the dismissal of Raj 
Coomar and the 2od Srabun, 1277 ; and under 
ordinary circumstances, he might be: but the 
extremely disingenuous way in which the 
plaintiff has brought his case, and hia endea- 
vour to conceal the real position of Chand 
Ram and Raj Coomar, make any further 
enquiry impossible. 

Without, therefore, going into the merits 
of the cnse, we reverse the decision of the 
Subordinate Judge on the poiat of law, and 
dismiss the plaintiffs suit with all costs. 


The 18th December 1872. 


Present : 


The Hon’ble Sir Richard Couch, K4., Chief 
Justice, aud the Hon’ble Charles Pontifex, 
Judge. 


Plaint— Cause of Action. 


Appeal from an order of the Hon'ble 

: A, G. Macpherson, exercising the ordi- 
nary original civil jurisdiction of the 
High Court. 


Dorab Ally Khan (Plaintiff) Appellant, 
versus 


Khajah Moheeooddeen (Defendant) 
Respondent. 


The Officiating Advocate-General and 
Mr, Kennedy for Appellant. 


No one for Respondent. 


A plaint which had been rejected, admitted on appeal, 
leave being reserved to defendant, if so ad to- 
apply to have it taken off the file. 


THs was an appeal from an order rejecting 
the plaint dated the 5th of September. The 
order is as follows :—“ If I had been of 
opinion that this plaint disclosed a good cause 
of action, I should have granted the prayer 
for leave under Section 13 of the Letters 
Patent to sue iv this Court. I shall therefore 
grant the'leave (notwithstanding the order I 
am about to make), so that the plaintiff may 
have it in his power to appeal if he should be 
so advised. But I reject the plaint under Sec- 
tion 82 of the Civil Procedure Code, because 
it appears to me ‘that the subject-matter 
of the plaint does not constitute a cause of 
action” The case of Sowdaminee Chow- 
drain vs. Krishen Kishore Poddar,* decided 
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by a Full Bench (4 B. Le R., F. B., 11), bears 
upon this question. It is to be noted, too, 
that the plaintif states that under his pur- 
chase he got possession, and made collections 
exceeding Rs. 10,000 in amount, though he 
was afterwards evicted. The plaint was 
presented to me on the 2nd instant.” 

The plaint stated that Abdoos Samut and 
Woozer Khan, deceased, were, at the time of 
the death of Woozer Khan, possessed of 
certain estates and interests in certain lands 
situated in Lucknow, in Ondb; that on 
the 18th of June 1866, a writ of fieri facias 
was, on the application of Khnajah -Mohee- 
ooddeen, issued by the High Court of Judi- 
cature at Fort William in Bengal in its 
ordinary original civil jurisdiction, in the 
cause in which Khajah Moheeooddeen and 
another were the plaintiffs, and Abdoos 
Samut and others, the heirs and representa- 
tives of Woozer Khan, were the defendants, 
directed to the Sheriff of Calcutta, “com- 
manding him to cause to be levied ard made 
of the houses and lands,. debts and other 
effects, moveable and immoveable, of the 
defendants within the provinces, districts, or 
countries of Bengal, Behar, and Orissa, or 
in the province of Benares, or in any other 
factories, districts, and places which then 
were annexed to and made subject to the 
presidency of Fort William in Bengal, by 
seizure, and, if necessary, by sale thereof” 
the sum mentioned in the writ; that the 
Sheriff of Calcuttaby the authority of Khajah 
Moheeooddeen, and on the express instruc- 
tions of his attorney, and professing to act 
under and by virtue of the writseized, on the 
2nd and 20th days of August 1866, the right, 
title, and interest of Abdoos Samut and 
Woozer Khan in the said lands; that the 
Sheriff sold on the 4th of October 1866, 
after the usual advertisements, the right, 
title, and interest of Abdoos Samut and 
Woozer Khan of, in, and to the said lands 
to Dianut-ut-Dowla for the sum of Rs. 
26,000 ; that a bill of sale was executed on 
the 9th of October, and at the time of the 
delivery of the bill of sale, the whole of the 
purchase-money was paid to the Shertff ; that 
on or about the 12th October 1866, the 
Sheriff paid the sum of Rs. 5,000 to the 
attorney of Khajah Moheeooddeen, and on 
the 25th of October 1867 paid the balance of 
the purchase-money, after deducting his 
charges, to ¢he defendants in that suit ; that 
the Sheriff put Dianut-ut-Dowle into pos- 
session of the property purchased by him ; 
that by an order No. 868, dated the 26th of 
August 1868, the Judicial Commissioner of 
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Oudh declared the sale to be null and void, 
and in or about the same month Dianut-ut- 
Dowla was ejected; that Dianut-ut-Dowla 
died on the 28rd of June 1868, having made 
a,will, by which he appointed Dorab Ally 
Khan, the plaintiff, to be his executor. The 
plaintiff ought to recover from the defendant 
the sum of Rs. 26,000 for moneys lind and 
received by Khajah Moheeooddeen for the 
use of Dianut-ut-Dowla. 

The Officiating Advocate-General, on 
behalf of the appellant, contended that, 
when this writ of f. fa. was issued, the 
High Court hed no authority to levy 
execution in Qudh, and the decree-holder, 
in setting the Court in motion, was 
liable for the consequences. The general 
rule regarding the liability of the Sheriff 
and of the judgment-creditor is laid down at 
page 90 of Vol. I, Chitty’s Pleading. The 
Full Bench case referred to by Mr. Justice 
Macpherson was a proceeding under Regu- 
lation VII of 1825 (and not under Act VIII 
of 1859), and isin support of the plainiiff’s 
contention, as the sale in this case wns set 
aside by the Judicin! Commissioner of Ondh. 
The case of Brojendur Roy Chowdhry vs. 
Juggurnath Roy (6 Weekly Reporter, 147) 
was under Act VIII of 1859, and there, 
the sale having been set aside, it was held 
that the right of the purchaser to recover 
his purchase-money was absolute. In the 
case of the Bank of Hindustan vs. Prem- 
chand Raichand (5 Bom. H. C. Rep., 83) 
at page 96, Sargent, J., speaking of this 
268th Section, says :—“ That Section, in my 
opinion, being general in its terms, applies to 
all cases in which the sale is set aside, and not 
merely when it is set aside by reason of some 
irregularity in the proceedings.” This was a 
case which ought to have been argued, and 
not disposed of by the learned Judge on the 
presentation of the plaint. 

The Chief Justice stopped the Advocate- 
General, and stated that there seemed to be 
enough to admit the plaint. The defendant 
was to have liberty, if so advised, to apply 
to have the plaint taken off the file, when 
the matter could be argued. The plaint was 
accoi dingly received and filed. 


The 14th December 1872. 


Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
T Judges. 


„Court Fees—Suit for Declaratory Order with 
Confirmation of Possession, 
A—3 
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Regular Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 16th July 1872. 


Bohuroonissa Bibee (Defendant) Appellant, 
versus 


Kureemoonissa Khatoon (Plaintiff) 
Respondent. 


Baboo Kashee Kant Sen for Appellant, 
~ No one for Respondent. 


In a suit for a declaratory order to set aside a summary 
order under Act VIII of 1859, s. 246, where plaintiff asked 
also for an order ‘confirming possession after declaration 
of ttle” ıt was HELD that consequential relief was 
sought, and the stamp fee leviable was the ad valorem fee 
prescribed by the Court Fees’ Act. 


Note by the Deputy Registrar,—Tur 
Lower Court in its order from which this 
appeal is preferred states that the suit was 
to establish the plaintiff’s right to certain 
property named in the plaint, and to have 
her possession confirmed ; and that her claim 
was based on a deed of sale in lieu of dower 
(bibba-bil-ewuz) executed in her favor by 
her husband, 

The suit was valued at Rs. 9,560, and 
the stamp fee levied from the plaintiff in the 
Lower Court was Rs. 450, instead of Rs. 455 
provided by law. 

In the grounds of appeal, however, the 
a *ppellant endeavours to make out for the 
purpose of the stamp fee now leviable, that 
the suit ought to have been “for setting 
aside the Lower Court’s order under Section 
246 (Act VIII of 1859) after declaration of 
title,” which, it is asserted, “is tantamount 
to n suit for confirmation of possession after 
declaration of title ;” and that consequently, 
under the Court Fees’ Act, the fee leviable 
is Rs. 20, viz., Rs. 10 for the portion of the 
claim in which if is sought to have the 
summary order set aside, and Rs. 10 for the 
portion in which a declaration of title is 
sought. 


.This amount (vis, Re, 20) has conse- 


quently been paid in as the fee leviable in 
this appeal. But the Court Fees’ Act(Clause 
3, Article 17, Schedule 2) provides a stamp 
of Rs. 10 in suits for “a declaratory decree, 
‘where no consequential relief is prayed.” 
In the suit in question consequential relief 
was apparently sought, as the plaintiff did 
not simply ask for a declaratory order to set 
aside the su order of the Lower 
Court under Section 246, but also for an 
order “ confirming possession after’ declara- 
tion of title ;” and hence she properly paid 
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the ad valorem fee, which, it is presumed, is 
also leviable in this appea, instead of that 
which has been paid in, vez., Ra, 20. 


Order? 


Kemp, J.—We think that the view taken 
by the Deputy Registrar is correct. The 
petitioner is directed to pay the proper stamp. 


The 14th December 1872. 


Present: 

The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Adoption—Landlord and Tenant—Limitation— 
Deduction. 


Case No. 687 of 1872, 


Spectal Appeal from a deciston passed by 
the Officiating Judge of Rajshahge, dat- 
ed the 5th January 1872, affirming a 
decision of the’ Subordinate Judge of 
Beauleah, dated the 19th June 1871. 


Huronath Roy Chowdhry (Defend- 
ant) Appellant, 


VETSUS 


Golucknath Chowdhry (Plaintiff) 
despondent. 


Mr. J. T. Woodroffe and Buboos Sreenath 
Doss nud Mohinee Mohun Roy for Ap- 
pellant. 


Baboos Romesh Chunder Mitter and Doorga 
Mohun Doss for Respondent. 


In a suit for rent where plaintiff sued as the adopted 
son of the deceased landlord, and defendant (who was the 
adopted son of the deceased tenant and in possession), 
denied the relationship of landlord and tenant between 
the parties : 

ELD that, as plaintiffs adoption had been declared. 
3. competent Court, the mere fact of an appeal to the 
vy Council did not alter his position as the successor 
to the mght of her who was landlord of the deceased 
tenant, and of defendant who succeeded to that tenant's 
rights; and that although plaintiff had not received rent 
for many years and had endeavoured to eject the defend- 
ant, Mg that did not get rid of the fact that he stocd in 
the shoes of the deceased landlord, and was in that rela- 
tion to the defendant : 

HELD that the landlord in the circumstances of this 
case could not be allowed dedustion, ın respect of the 
plea of limitation, for the time he was suing the tenant 
dB A ES because he must have known of defend- 
ant’s mght to hold as a tenant; such dedpotion being 
only allowable where the landlord's action Was ond fide. 


Glover, J.— Tux plaintiff in this case sued 
the defendan: for the rent due on 26 mehals 
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The substantial defence was that there 
existed no relatignship of landlord and ten- 
ant between the parties, and that no suit for 
rent would lie, á 

The Judge, confirming the order of the 
Subordinate Judge, gave the plaintiff a de- 
cree for three years’ rent, holding the rest 
of the claim to be barred by the law of 
limitation. 

Against this decision, both parties appeal ; 
the defendant on the general issue, the plaint- 
iff becnuse he has only been allowed three 
years’ rents instead of seven. 

Jt appears that as between Rajmoyee 
Chowdhrain, the adopting mother of the 
plaintiff, and Roop Moonjuree Chowdhrain, 
the adopting mother of the defendant, a 
solehnamah was executed in Bhadur 1244 
B. S., whereby the latter got possession of a 
certain portion of the estate, paying a fixed 
rent of sicca Rs. 165 per annum, and 
during Roop Moonjuree’s life-time rent was 
admittedly paid to Rajmoyee Chowdhrain in 
accordance with the solehnamah. Since 
Roop Moonjuree’s death, the defendant, her 
sou, has refused to continue the payments to 
the plaintiff, the son of Rajmoyee Chow- 
dhrain, on the ground that the latter has not 
been legally adopted. 

There have already been suits between 
the two ; one,—by the present defendant to 
set aside the plaintiffs adoption by Raj- 
moyee, in which he failed, and which is now 
before the Privy Council in appeal. The 
other by the present plaintiff to eject defend- 
ant from the mehals and to recover mesne 
profits, was dismissed on the ground that, by 
the terms of the solehnamah, the son of 
Roop Moonjuree was entitled to ‘retain 
possession. 

Mr. Woodroffe for the defendant, appel- 
lant, contends that there exists no relation- 
ship of landlord and tenant between his 
client and the plaintiff; that ever since Roop 
Moonjuree’s death, the possession has been 
adverse, and no rent has been pnid, and thas 
the plaintiff-by his action in the regular suit 
for possession, as well as by the prayer of 
his plaint in this suit, has admitted that the 
defendant is not his tenant 

I think the atgument untenable. There 
is no doubt that during her life-time, Raj- 
moyee was the landlord of Roop Moonjuree, 
and that the latter acknowledged her tenancy 
aud paid the rent reserved. ‘The plaintiff 
has been pronounced by a competent 
Court to be the adopted son of Rajmoyee 
(meaning by that adopted by her in confor- 
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husband), and as such succeeds to the posi- 
tion occupied by his adopting mother. The 
mere fact of an appeal having been preferred 
to Her Majesty in Council does not in any 
way alter that position; and if his adopting 
mother was Roop Moonjuree’s landlord, anc 
consequently of the person who succeeded 
to Roop Moonjuree’s rights, so wonld be the 
plaintiff after he had succeeded to Rajmoyee’s 
rights. I think that so long as the decision 
declaring the plaintiff to be the son adopted 
by Rajmoyee stands, the plaintiff must bc 
considered as the landlord of the defendanr, 

It is quite true that the plaintiff has not 
received rent for many years, and that he 
endeavoured by suits to eject the defendant 
from the mehals and to get khas possession 
with mesne profits, but this does not get rid 
of the fact that, up to the present moment at 
all events, the plaintiff stands in the shoes of 
Rajmoyee Chowdhrain, and is as much the 
lundlord of the defendant, as Rajmoyee 
was of Roop Moonjuree; and if the landlord, 
then the relationship objected to exist, and 
no length of time would bar. It is not as 
if the defendant had held these lands 
adversely as of his own separate right. Hs 
claim to hold them without paying rent to 
the plaintiff depends on his being able to 
prove to the Privy Council that the plaintiff 
is not the representative of Rajmoyee, in 
which case he (defendant) would by inherit- 
ance succeed to the entire estate, 

I think, therefore, that the special appeal 
of the defendunt must be dismissed with 
coats, . 

In the cross-appeal of the plaintiff, Baboo 
Romesh Chunder Mitter argues that his 
client is entitled to the rent accruing within 
three years of the date of his cause of action ; 
that his cause of action to recover rent from 
the defendant did not accrue till the decision 
of the High Court in the suit of 1868 
declaring him bound by the solehnamah, 
and that, therefore, he is entitled to all the 
claims. 
` On this point also, I agree with the Court 
below. A landlord may under certain 
circumstances be allowed a deduction, when 
limitation is pladed for the time hé was 


suing a tenant as a trespasser,—Ishan Chunder . 


Roy vs. Khajah Asanoollah (XVII Week- 
ly Reporter, 79}; but the Jandlord’s action 
must in that case be bond fide, ond he 
must have brought his suit for ejectment in 
the full beljef that the defendants were tres- 
passers, In this case when the position of 
the two adopted sons is considered, nnd the 


mity. with the directions of her deceased ! circumstances in which the oue stood to the 
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other, it is impossible to believe that ie. when the cause of action arose, or within six 


plaintiff was uct perfectly aware both of the 
existence and of tbe authenticity of the 
solehnamah under which the defendant in 
right of his adopting mother Roop Moonjuree 
held as a tenant, Looking to all the 
circumstances of the case, I have no doubt 
that he did perfectly know the position of the 
defendant, and that his object was, if possi- 
ble, to destroy it. 

The cross-appeal is dismissed with costs. 

Kemp, J.—I concour in dismissing these 


two appeals, 


The 15th December 1872. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hou’ble Charles Pontifex, 


Judge. 


Jurisdiction— Mala fide Claim—Small Cause 
Court, Caleutla—Act IX of 1850, 8. 28-—Act 
XX VI of 1864, $. 2. 


Reference to the High Court under Sec- 
tion 7 of Act XXVI of 1864 by the first 
and second Judges of the Calcutta Court 
of Small Causes. 


Bonomally Nawn, Plaintiff, 
VETSUS 
T. Campbell, Defendant. 
Mr. Kennedy for Pluiutiff. 


Mr. Apcar for Defendant. 


Having regard to the provisions of Section 28, Act IX 
of 1850, and Section 2, Act XXVI of’1864, the Small 
Cause Court at Calcutta has no jurisdiction in a case in 
which the plaintiff, in order to give jurisdiction to the 
Small Cause Court, claims as damages sums which by 
law he cannot recover, which he cennot be entitled to at 

all, and adds them to his claim for that purpose, 


Reference.—THE question which arises in 
this case hns reference to the Courts juris- 
diction. 

The provisions as to jurisdiction con- 
tained in Act IX of 1850 (the original 
Small -Cause Courts’ Act) are not identical 
with those contained in Act XXVI of 1864 
(the Small Cause Court Extension Act). 

By Section 28, Act IX of 1850, “all 
persons shall be deemed within the jurisdic- 
tion of the Court, who dwell or carry on 
their business, or work for gain, within the 
district of the Court at the time of bringing 
the action, or who did so dwell or carry on 
their business, or work thercin at the time 


months before the time of bynging the action 
for causes of action which arose within the 
same time.” 


By Section 2 Act XXVI of 1864, “the 
jurisdiction of the Courts held, or tobe held 
under the said Act IX of 1850, shall extend 
to the recovery of any debt, damage, or 
demand exceeding the sum of Rs. 500, but 
not exceeding the sum of Rs. 1,000, and to 
all actions in respect thereof, provided that 
the cause of action shall have arisen, or 
the defendant at the time of bringing the 
action shall dwell or carry on business, or 
personally work for gain within the local 
limits of the jurisdiction of the Court.” 


From those Sections it will be seen that, 
while in claims for sums under Rs. 500, this 
Court has jarisdiction only in respect of the 
defendant dwelling, working, or carrying 
on business within the district of the Court, 
in claims for sums exceeding Rs. 500; this 
Court has an alternative jurisdiction by reason 
merely of the cause of action having arisen 
within the local limits of its jurisdiction, 
without reference to the place where the 
defendant may be dwelling or working. 


The case now under reference which, on 
the face of it, purports to be a suit for the 
recovery of a sum over Rs. 500, was origi- 
nally tried by the first Judge of the Court, 
who found that the plaintiff’s cause of action 
had arisen within the local limits of the 
Court’s jurisdiction. 

It was however, found, that the plaintiff 
was only entitled to recover a sum consider- 
ably under Rs. 500, and that the balance of 
his claim had been thrown in in order to 
bring his claim within the exteuded jurisdic- 
tion conferred by Section 2, Act XXVI of 
1864, in cases where the cause of action hag 
arisen within the local limits of the Court’s 
jurisdiction. 

The first Judge also found that the defend- 
ant was not subject to the jurisdiction of 
this Court on any of the grounds get forth in 
Section 28, Act LX of 1850 ; and, being of 
opinion tlfat the case, ns being in reality a 
claim for less than Rs. 500, fell properly 
within the provisions of that Section, held 
that he had no jurisdiction to. try it. 

On a motion before two Judges for a new 
trial, ‘it was contended for the plaintiff that, 
inasmuch as the amount which the plaintiff 
sued to recover was over Rs. 500, the case 
fell within Section 2, Act XXVI of 1864 ; 
and that the first Judge was wrong in hold- 
ing that he had no jurisdiction to try it, , In 


1873.] Crvil 


support of this view, the case of Sikhur- 
chund vs, Sooyingmull (1 Hyde’s Reports, 
272), in which a similar question arising 
under Section 12 of the Letters Patent in 
respect of the jurisdiction of the High Court 
had to be determined, was brought to our 
notice. 


We were, however, unable to accept the 
view that a cluim which was not properly 
within our Jurisdiction could be brought with- 
in it by adding to it a further claim not made 
in good faith. We, consequently, rejected the 
application for a new trial. 


With reference to the concluding remarks 
made by Mr. Justice Wells in the case re- 
ferred to, in which he attributes to the High 
Court the power of adequately re-imbursing 
a defendant against whom an excessive claim 
has been brought in bad faith, itis to be 
observed that where a judgment is passed 
by this Court in favor of a plaintiff for any 
part of his claim, vo power is given for com- 
pensating a defendant. Butas the decision 
cited, in which Mr. Justice Wells is reported 
to have stated that he had the concurrence 
of the late Chief Justice in the view he ex- 
pressed, raises in our minds a doubt as to the 
correctness of our opinion, we have deemed 
it right to refer the matter for the opinion 
of the Judges of the High Court. 


Mr. Kennedy (for plaintiff)—This suit 
was brought in the Court of Small Causes to 
recover the sum of Rs, 557-5-6, as damage 
sustained by the plaintiff. One C. Betts 
assigned certain flour mills to the defend- 
ant, ‘The assignment contained a proviso 
for redemption, and in default of Betts 
redeeming the defendant was to be at liberty 
to sell the mills. Betts failed to redeem 
within the time, and the defendant sold the 
mills to the plaintiff, entering into a bond 
the condition of which was that in the 
event of the plaintiff, his heirs, represent- 
atives, or assigns being interrupted in the 
quiet enjoyment of the mills by Betts or any 
one lawfully claiming through him, the defend- 
ant should forfeit the penalty named in the 
bond. At the time of the sale to te plaint- 
iff and the making of the bond, execution 
had issued in a certain suit against Betts, 
and the mills were seized in execution. ‘This 
action was then brought on the bond. 
[The Chief Justice—We are to give our 
opinion on the case as it is referred to us ; 
the bond is no part of that case, and we cun- 
not go into it]. It isextremely inconvenient 
to decide this case without going into the 
terms of the bond. Act XXIV of 1864, Sec- 
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tion 2, extends the jurisdiction of the Court 
of Small Causes to suits for the recovery 
of “any debt, damage, or demand exceeding 
the sum of Rs. 500, but not exceeding the 
sum of Rs. 1,000.” The “demand” here 
exceeds Rs. 500, and the Court had 
jurisdiction to entertain the suit, and to make 
a decree for a less amount if, on trial, it was 
found that the plaintiff was not entitled 
to recover the full amount of his claim. It 
was so held in Sikhurchunder vs. Sooring- 


| mull (1 Hyde’s Rep., 272), where a similar 


question was raised under Section 12 of the 
Letters Patent of 1862. [The Chief Jus- 
tice-—That was a case of unliquidated 
damages]. The present case is also one of 
unliquidated damages. [ The Chief Justice. 
A claim for a larger amount than the plaint- 
iff is entitled to 1ecover, made simply to 
bring the suit within the Court’s jurisdiction, 
would not give jurisdiction]. Act IX of 
1850 and Act XXIV of 1864 are to be read 
together. The latter Act extends the juris- 
diction of the Court with respect to the 
amount merely; under the former, the Court 
would have had jurisdiction to entertain 
suits for less than Rs. 500. [Mr. Apcar.— 
The contrary has been laid down in Lazarus 
vs. Victor (2 Hyde’s Rep., 258) which has 
nlways been followed]. The claim was made 
in good faith, and it was not until certain 
of the items making up the claim were dis- 
allowed at the hearing that the amount fell p 
below Rs. 500. 


[By consent of the parties, the bond and 
a letter of demand fiom the plaintiff’s at- 
torney to the defendant’s attorney, containing 
the particulars of the claim, were admitted 
and considered as part of the case referred. | 


Mr. Apcar.—The amount the plaintiff is 
entitled to recover being less than Rs. 500, 
the Court of Small Causes has no juris- 
diction to entertuin this suit as the defend- | 
ant does not reside in Caleuttn,—Luazarus vs. 
Victor (2 Hyde's Rep., 258). A fictitious 
claim for damages to increase the amount 
of the suit for the purpose of giving the 
Court jurisdiction does not give jurisdiction 
—Mootoo vs, Verapah Chetty 17 W. R. 
243). 


Judgment of the High Court. 


Couch, C.J.—It is stated in the case 
which has been sent to us that the suit which 
on the face of it purports to be a suit for the 
recovery of a sum over Rs, 500, was ori- 
ginally tried by the first Judge . the Small 
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Cause Court, who found that the plaintiff’s 
cause of action had arisen within the local 
limits of the Court’s jurisdiction. 


It was, however, found that the plaintiff 
was only entitled to recover n sum consider- 
ably under Rs. 500 ; and that the balance of 
his claim had been thrown in in order to 
bring his claim within the extended juris- 
diction conferred by Section 2, Act XXVI 
of 1864, 


The first Judge also found that the defend- 
not was not subject to the jurisdiction of 
the Court, on any of the grounds set forth 
in Section 28, Act IX of 1850; and, being 
of opinion that the case, as being in reality 
a claim for less than Rs. 500, fell properly 
within the provisions of that Section, held 
that he bad no jurisdiction to try it. 


I think taking this finding in connection 
with the matters which have been brouvht be- 
fore us, and it is agreed are to form part of 
the case, viz., the summons, the particulars 
of the demand contained in the letter, and 
the bond, that this finding means that the 
plaintiff, in order to give jurisdiction to the 
Small Cause Court, claimed as damnges sums 
which by law he could not recover, which 
he could not be entitled to at all, and added 
them to his claim for that purpose. In such 
a case as this, I think the Small Cause Court 
has not jurisdiction. The plaintiff could not 
give jurisdiction merely by adding to his 
claim sums which he could not under any 
circumstances be entitled to recover. The 

Sikhurchunder v. S00- decision of Mr. Jus- 
rung Mull, 1 Hyde, 272, tice Wells in the case 

referred to, is quite 
in accordance with this view, because it is 
stated there that the suit ‘‘was a suit to re- 
cover Rs. 848-12 for damages from the de- 
fendants, who bad failed to fulfil their con- 
tract;” and the learned Judge said that 
“the plaintiffs had, owing to the evidence 
adduced by them being defective, fniled to 
prove that they had sustained damages to a 
lgrger amount than Rs. 75.” The case was 
not that they had put forward a claim 
for damages which they could not properly 
recover ; but the evidence being defective, 
they could not succeed ih getting more than 


* Bs. 75; and the learned Judge held that, 


in such a case, the Court had jurisdiction un- 
der the words in the Letters Patent (Section 
12) “in which the debt, or damage, or value 
of the property sued for, does not exceed Rs. 
100.” There the suit was bona fide brought 
for a sum exceeding Rs. 100, and the juris- 
diction of the Court could not be taken away 


because the evidence? was defective. The 
other part of the judgment agto the suit being 
broughtin bad faith, and the Court being able 
to compensate the defendant pyawarding costs 
against the plaintiff, was extra-judicial. The 
Courts having such a power does not affect its 
jurisdiction. Has the plaintiff in this case 
increased his claim by adding to it an amount 
which could not be included in it? If he has, 
he ought not to be allowed by so doing to 
give the Small Cause Court jurisdiction, and 
we must say that, in such a case as that, the 
Small Cause Court has no jurisdiction, As 
the plaintiff has done that, and has taken the 
opinion of this Court on the doubts which 
arose in the minds of the Judges of the 
Small Cause Court, we must say that Mr, 
Kennedy’s client must pay the costs of re- 
serving this case for the opinion of this Court. 


The 18th November 1872. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Unregistered Documents—E vidence— Objec- 
tions— Costs. 


Case No. 206 of 1872. 


Special Appeal from a decision passed 
by the Officiating Additional Judge of 
Paina, dated the \7th July 1871, modi- 
fying a decision of the Subordinate 
Judge of that district, dated the 11th 
April 1871. 


Oomatool Fatima (Plaintiff) 
Appellant, 


Versus à 


Ghunnoo Singh and others (Defendants) 
Respondents. 


1873.1 Civi 


Mr, C. Gregory ande Moonshee Mahomed 
Yi usoof for Appellant. 


e 
Mr. R. E. Twidale and Baboo Nil Madhub 


Bose for Respondents, 


A Lower Appellate Court was held to have done wrong 
in giving effect to an unregistered bond which by reason 
of its not having been registered was not admissible 
as evidence under the provisions of the Indian Registra- 
tion Act, even though it was not specifically objected 
to ın either of the Courts below. 


The party, however, who succeeded on the footing of 
this objection in special appeal, was held not entitled to 
the costs of such appeal, because he had omitted to 
take the objection at an earlier stage, 


Phear, J.—Turs is a redemption suit in 
Which the plaintiff is the assignee of the 
origiual mortgagor. He complains that the 
Lower Appellate Court has made it a condi- 
tion of redemption that he should pay a 
bond made by the original mortgagor to 
secure the sum of Rs. 171, which bond 
is not registered according to the provisions 
of Section 17 of the Judian Registration Act. 
By Section: 17, a document securing a sum 
of upwards of Rs. 100 is directed to be 
registered ; and Section 49 says that “no 
“instrument required by Section 17 to 
“ be registered shull be received iu evidence 
“in any Civil proceeding in any Courts or 
“shall be acted on by any public servant as 
‘defined in the Indian Penal Code, or shall 
“affect any property comprised therein, 
“unless it shall have been registered in 
“accordance with the provisions of this 
“Act” 


The Lower Appellate Court has in tbis 
instance given effect, as ngainst the property 
sought to be redeemed, to the unregistered 
bond for nan nmount greater than Rs. 100. 

Baboo Nil Madhub Bose and Mr.eTwidale 
for the respondent have not in fact disputed 
that this bond does fall within the literal 
terms of Section 49 of the Registration Act, 
but they urge that the objection now made 
by the appellant was never made in either 
of the Coyrts below, and therefore ought 
not to be entertained by this Court on special 
appeal ; and in support of this contention, 
they have quoted a case reported in IX 
Weekly Reporter, pnge 493, and I believe 
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there are other cases in the reports of a 
tenor similar to that of the decision in that 
Case. 


But here we observe that whether or not 
the objection was made in terms in either of 
the Courts below, the Lower Appellate Court 
had the fact distinctly before it that this 
document was an unregistered document. 
It is not suggested for a moment that avy 
evidence could have been brought to throw 
doubt upon that fact. Indeed, it is admitted 
by the respondents’ pleaders that the docu- 
ment is not registered. This being so, I 
think that the principle enunciated in the 
case which has been quoted, a principle which 
is a most wholesome one, is not applicable 
to the present case. The Judge was clearly 
aware that the document was not registered, 
and he ought to have borne in mind that 
such a document was forbidden by the 
Legislature to be taken into consideration in 
any suit fol the purpose of affecting any pro- 
perty to which it applies. 


With these views I think that the judg- 
ment of the Lower Appellate Court was wrong 
to the extent of Rs. 171. It ordered 
the plaintiff to pay for the purposes of 
redemption a sum too great by that amount, 
At the same time I think it is also clear that 
this objection, which has now been success- 
ful, was not specifically taken in either of the 
Lower Courts ; and that it was entirely the 
fault of the present appellant that it was 
not so taken. I apprehend that, if the 
plaintiff had really brought this objection to 
the notice of the Lower Appellate Court, he 
would have at once got the benefit of it, and 
therefore there would have been no need 
whatever to come up to this Court in special 
appeal. So far therefore as he succeeds on 
the footing of this objection, I thiuk he is 
not entitled to the costa of this Court. 


He has further objected to the decision of 
the Lower Appellate Court that he ought not 
to have been made to pay the whole costs of 
the defendant in the suit. But he is obliged, 
I think, to admit that up to the time of the 
decision of the Lower Appellate Court he had 
not tendered to the defendant the full amount 


E 


of the money which it was necessary for him - 


to tender before he could be entitled to reco- 
ver the property for which he sued. The 
defendant was, therefore, it seems to me, 
quite justified in defending the suit in the 
Lower Appellate Court, and he could not 
defend the suit by halves or by parts. He 
could only say you are not ready to pay me 
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nil the money to which I am entitled before 
you can compel me to give up my hold on 
the property. For this reason it appenrs 
there is no fault to find in the decree of the 
Lower Appellate Court with regard to costs. 

Therefore, I am of opinion on the whole 
that the decree of the Lower Appellate Court 
should be simply modified to the extent of 
diminishing the redemption’ money by the 
amount of the non-registered bond, and that 
each party should bear his own costs in this 
Court. . 

Ainslie, J—I concur. 





The 20th November 1872. 


Presents 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Contribution—Joint Obligation—Co-sharers— 
Cause of Action. 


Case No. 260 of 1871. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Gya, dated the 
18th July 1871. 


Ram Pershad Singh and o'herg (Defendants) 
Appellants, 


TerTsus 


Nirbhoy Singh and others (Plaintiffs) 
Respondents. 


Mr. C. Gregory and Baboos Kalee Alohun 
‘Doss and Chunder Madhub Ghose for 
Appellants. 


Mr. R. T. Allan and Baboos Mohesh Chun- 


der Chowdhry and Nil Madhub Sen for 
Respondents. 


Three brothers carrying on business jointly borrowed 
money from one G. M., after which one of them died, 
ang the swvivors (plaintiff and T). for the purpose of 
making P the consideration-money of certain property 
pwchased, borrowed a further sum from G. M, and 


executed & bond to secure respayment of all these sums. 
The property was purch and joint possession 
obtained. Subsequently plaintiff aki T separated after 
executing each to each ceitain ikraroamahs by which 
each undertook to pay lus share of the joint debts. 
The bond-holder then sued plaintif¥and the representa- 
tives of F, and obtained a decrea against plaintiff only, 
who, upon the decree-holder, being about to sell his 
property, sued the representatives of T for a moiety of 
the debt. Defendants objected that as plaintiff had not 
paid the decretal money, no cause of action had accrued. 


He cp that the objection was good, and that plaintiff 
had no right to come into Comt and ask to be paid by 
hia co-sharers before he bad done anything himself, even 
to discharge his own portion of the obligation. 


Hein, also, that as defendants had been acquitted by 
a competent Conrt of all obligation to pay the original 
c1editor, plaintiffs only right (if any) was to call upon 
them to pay himself, and this he could not do until he 
could show that he had done something on their behalf. 


HrLD (by Phear, J.) that if plaintiff could have 


all that his own separate prope was mortgaged 
by the bond, at the request of T, that the money so 


borrowed was applied with T’s sanction to the benefit of 
the joint property, and that afterwards the brothers 
separated and divided the jomt property, his plaint 
would have disclosed a good ground to maintain an 
equity on his part to call upon Ts representatives to 
help in the proportion of his share, in redeeming the 
mortgage, 


Phear, J—TaeE plaint in this suit states 
that the petitioner, Tundun Singh, nnd Mono- 
ruth Singh, were three uterine brothers ; 
that all the three brothers, while living jointly, 
carried -on business jointly and also pur- 
chased properties jointly; that certain 
money were on dates mentioned, in the years 
1270 and 1271, borrowed from one Goasai 
Munraj for the management of the joint busi- 
ness and for joint gain ; that in this state of 
things one of the three brothers, Monoruth 
Singb, having died, the survivors, that is, 
the plaintiff and Tundan Singh, purchased a 
certain property from one Kesso Lall, and 
for the purpose of making up the considera- 
tion-money borrowed a further sum from 
Gossai Munraj and thereupon executed a bond, 
dated the 15th August 1864, to secure repay- 
ment of nll these sums, that is, the two 
sums which the three brothers had previously 
borrowed from Gossni Munraj and the 
third sum which the two brothers, after the 
death of the one, had borrowed from the 
same creditor. i 


The plaint goes on to say that the bor- 
rowed money was applied to the aforemen- 
tioned purposes, the property was purchased, 
and possession jointly obtained by the plain-. 
tiff and Tundun Singh after some litigation 
which was necessary to obtain it. Subse- 
quently to this the two surviving, brothers, 
plaintiff and Tundun Singh, separated, 
and on the occasion of separation executed 
each to each certain ikrarnamahs by which 
each undertook to pay his share of the joint 
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debts. The plaint ther states that the bond- 
holder, Gossai Mynraj, brought a suit upon 
the basis of the bond against the present 
plaintiff and the defendants who are repre- 
sentatives of Tundun Singh, and in that suit 
obtained a decree agaiust the present plaintiff 
only, The plaint further alleges once more 
that the money covered by this bond was 
borrowed at the time of the joint tennney 
and expended in joint business for joint 
benefit ; and that therefore, according to law 
and stipulation entered into in the ikrarna- 
mah of the said date, the debt is chargenble 
to the plaintiff and Tundun Singh, and upon 
his death, the defendants in equal shares ; 
and also that the decree-holder is about to 
sell the plaintrff’s property. On this ground 
the plaintiff says that his cause of action 
arose on the date when the decree against 
him was made in favor of Gossni Munraj, and 
asked that the defendants be decieed to pay 
oue moiety of the debt; and so on. 

The defendants in answer to the plaint, 
nmongst other things, say that the plaintiff 
has not paid Gossai Munraj the said decretal 
money : consequently a cause of action has 
not accrued, and the plaintiff's suit ought to 
be dismissed. 

The lower Court has overruled this pre- 
liminary -objection of ‘the defendants, The 
Subordinate Judge says—* The acquisition of 
“the right to sue is not dependent on the pay- 
“ment of the decretal money ; for the plain- 
“tiff is exclusively liable under the said 
“decree. Had the decree been joint, it could 
“ have been said that he (the plaintiff) could 
“not obtain a rateable share from his co- 
“sharer without payment of the joint debt.” 

On appeal to this Court the defendants 
repeat this objection, and we are of opinion 
that the objection ia a good one. The claim 
of the plaintiff in this suit belongs to a class 
of cases in which the principal feature is 
that one person out of several, having dis- 
charged a joint obligation, is entitled to sue 
the others in order to obtain contribution 
from them. In this case the obligation has 
not been discharged. But the plaintiff urges 
that he is nevertheless entitled tð have a 
declaration ag against the defendants, that 
they are liable to be called upon by him to 
help him to discharge the obligation, The 
decree of the Court below has gone much 
further even than this: it has without any 
qualificatign whatever directed the defend- 
ants to pay the plaintiff a certain share of the 
money which the plaintiff has been decreed 
to pay to Gossai Manuraj. The general priu- 
ciple which uuderlies almost all classes of 
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right to contribution hos been explained and 
illustrated by Mr. Justice Story in several 
parts of his work on Equity Jurisprudence. 
In Section 477, he snys— Cases may easily 
* be stated where apportionment of a common 
‘charge, or more properly spenking, where 
“contribution towards a common charge 
‘‘geems indispensable for the purposes of 
“ justice, and accordingly has been declared 
“by the common law in the nature of an 
‘apportionment towards the discharge of a 
“common burden. Thus, ifa man owning 
“several acres of land, is bound in a judg- 
“ment or statute, or recognizance, operating 
“ag a lien on the land, and afterwards he 
* alienates one acre to A, another to B, and 
“another to C, &c., there, if one alienee is 
“ compelled, in order to save his land, to pny 
“the judgment, statute, or recognizance, hs 
“will be entitled to contribution from the 
“other alienees. The same principle will 
“apply in the like case, where the land 
‘ descends to parceners who make partition ; 
“and then one is compelled to pay the 
“whole charge, contribution will lie against 
“the other parceners.” And in a judgment 
of Lord Chief Baron Eyre’s (referred to in a 
note to the 9th Barton Edition of Story), it 
is snid—“ If we tanke a view of the casos, 
“both in law and equity, we shall find that 
“ contribution is bottomed and fixed on gen- 
“eral principles of justice, and does not 
“spring from contract * * * *, and the reason 
“ given in the hooks is, that, in eguali jure, 
“the law requires equality. One shall not 
“bear the burden in ease of the rest.” So, 
again, in Section 491, Mr. Justice Story 
says— By the general rule of the mari- 
“time law, in all cases of general average, 
“the ship, the freight for the voyage, and the 
“cargo on board, are to contribute to the 
“reimbursement of the loss, according to 
“their relative values.” And in Section 492 
he says—“ Another class of cases to illus- 
“trate the beneficial effects of equity juris- 
“diction over matters of account 1s that of 
‘contribution between sureties, who are 
“bound for the same principal, and upon his 
“default one of them is compelled to pay the 
“ money, or to perform any other obligation, 
“for which they all became bound. In caseg 
“of this sort, the surety who has paid ile ' 
“whole is entitled to receive contribution 
“from all the others, for what he has done in 
“relieving them ftom a common burden.” 
And iu the next paragraph :—“ The claim 
“certainly has its foundation in the clearest 
“ principles of natural justice; for, as all 
“are equally bound and are equally 1elieved, 
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“it seems but just that in such a case all 
“should contribute in proportion towards a 
“ benefit obtained by all.” 

I should also add that in Section 478, he 
remarks incidentally that each party “is liable 
to contribute ouly for his own portion,” and 
that hence in proceedings at law separate 
actions may become necessary against each ; 
and so to prevent multiplicity of suits re- 
course is best had to a Court of Equity. In 
Davies v. Humphreys, 6 Meeson and Welsby’s 
Reports,. page 168, which was an action 
brought by one surety against a co-surety, 
Mr. Baron Parke (afterwards Lord Wensley- 
dale) in delivering the judgment of the Court 
of Exchequer said :—“ What then is the na- 
“ture of the equity upon which the right of 
“action depends ? Is it that when one surety 
“has paid any part of the debt, he shall 
“have a right to call on his co-surety or co- 
“sureties to bear a proportion of the bur- 
& then ; or that, when he has paid more than 
“his share, he shall have a right to be reim- 
“ bursed whatever he has paid beyond it ? or 
“must the whole of the debt be paid by him 
“or some one liable, before he has a right to 
“sue for contribution at all? We are not 
““without authority on this subject, and it 
“is in favor of the second of these proposi- 
“tions. Lord Eldou in the case of ex-parte 
“Giffard,* states that sureties stand with 
“regard to each other in a relation which 
“ gives rise to this right amongst others, that 
“if one pays more than his proportion there 
“ shall be a contribution for a proportion of 
“the excess beyond the proportion which, in 
“all events, he is to pay; and he expressly 
“‘gsays ‘that unless one surety should pay 
“more than his moiety, he would not pay 
“enough to bring an assumpsit against the 
“other? And this appears to us to be very 
‘reasonable: for, if a surety pays a part of 
“the debt only, and less than his moiety, he 
“ cannot be entitled to call on his co-surety, 
“who might himself subsequently pay an 
“equal or greater portion of the debt, in the 
s“ former of which cases such co-surety would 
‘have no contribution to pay, and in the 
“latter he would have one to receive. In 
“truth, therefore, until the one has paid more 
“than his proportion either of the whole 
- “debt, or of that part of the debt which 
“remains unpaid by the principal, it is not 
“ clear that he ever will be entitled to demand 
“anything from the other ; and before that, 
“he has no equity to receive a contribution, 
‘nand consequently no right of action which 
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“ig founded on the equity to receive it. Thus, 
“if the surety, more thangsix years before 
“ the action, have paid a portion of the’ debt. 
“and the principal has paid the residue with. 
“in six years, the statute of limitation wil 
“not run from the payment by the surety 
“but from the payment of the residue by the 
“ principal, for until the latter date it doe: 
“ not nppear that the surety has paid more 
“than his share. The practical advantage 
“of the rule above stated is considerable, a: 
“it would tend to multiplicity of suits anc 
“to a great inconvenience, if each surety 
“might sue all the others for a rateable pro- 
‘portion of what he had paid, the instant he 
“had paid any part of the debt. But. 
“ whenever it appears that one has paid more 
“than his proportion of what the sureties 
“can ever be called upon to pay, then, and 
“not till then, it is also clear that such part 
“ought to be repnid by the others, and the 
“action will lie forit, It might, indeed, be 
“more convenient to require that the whole 
“ amount should be settled before the sure- 
“ties should be permitted to call upon each 
“other, in order to prevent multiplicity ol 
“ suits ; indeed, convenience seems to re- 
“quire that Courts of equity alone should 
“deal with the subject; but the right of 
“action having been’ once established, it 
“seems clear that when a surety has paid 
“more than his share, every such payment 
“ ought to be reimbursed by those who have 
“not paid theirs, in order to place him on 
“the same footing.” 

The present case no doubt differs some- 
what from the case of sureties inter se, 
because the obligation of each surety is ori- 
ginally to pay the debt of a third person. In 
the present instance, as the claim is laid in 
the plaint, the defendants are co-principals 
with the plaintiff, each bheing bound to pay 
only his own share of the debt to discharge 
his own part of the obligation. Consequently 
the principle which I have endeavoured to 
explain as the principle of equity upon which 
this class of cases depends, goes, I may say, 
more strongly against the plamtiff here than 
if he was simply a ¢co-surety with the de- 
fendants. He is bound, according to his own 
statement of the case, in the end to bear a 
definite partion of the original debt, and it does 
seem to me to be stretching the principle a 
very long way to maintain that he bas n 
right to come into Court and ask,to be paid 
by his co-sharers before he has done any- 
thing whatever himself, even to discharge his 
own portion of the obligation. Moreover, 
he has himself cisclosed in his plaint that 
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the defendants have béen by a competent 
Court acquitted of all obligations to pay the 
original creditor, The plaintiff cannot call 
upon them by hjs own showing to pay 
Gossai Munraj. His only right, if he has 
n right at all, is to call upon them to pay 
himself ; and it seems to me, after the best 
consideration that I cun give to this case and 
to the authorities which I think must be our 
guide in it, that he has no 1ight to come’ into 
Court to ask that they be made to pay him 
until he can show that he has done some- 
thing on their behalf. It seems to me that 
until he has discharged that which he says 
ought to be treated as n common burden, or 
nt any rate done something towards the 
discharge of it, he cannot say that there is 
anything of which he has relieved his co- 
debtors, and which he can call upon them to 
share with him. 

The fact that Muniaj has obtained a 
decree against him as alleged in the plaint, is 
not alone, I think, of any importance in this 
Bult under its present form. That decree 
merely declared authoritatively as between 
the present plaintiff and Munraj the exist- 
ence of an obligation which must now be 
taken to have existed previous to the suit in 
which the decree was made. The decree 
did not materially alter the character of that 
obligation: nor did the decree in further 
ordering the mortgaged property to be sold 
unless the debt were paid, as we are told it 
did (although the plaint is silent on this 
point), place any new burden on that pio- 
perty, for it thus only gave effect to Munrnj’s 
already existing mortgagee rights. If, then, 
the plaintiff has a good cause of action in 
this suit, notwithstanding the fact that Mun- 
raj’s decree remains altogether unsatisfied, 
he must have had that cause of action before 
the decree was passed; but no one has 
ventured to urge before us that this was so. 
‘The ikrars do not, I suppose, amount to n 
cause of action in themselves; otherwise 
they would have been sued on. 

The cases to which we have been referred 
by the learned Counsel for the defendants, so 
fur as they go, bear out this view’ They 
were cases in which it was decided that the 
time for the purposes of barring a suit under 
the Limitation Act, does not in a suit of this 
sort begin to run until the plaintiff has paid 
the sum towards which he culls upon the 
defendantseto contribute. In other words, 
the cause of action upon which he sued did 
not arise until he had paid that money. 

It appears to me, therefore, on the whole, 
that the objection made by the defendants in 


THE WEEKLY REPORTER. 


w 


Rulmgs. 27 


this suit, to the effect that the action in the 
form which the plaintif has given it is 
premature, nnd that no cause of action is 
disclosed by the plaint as actually existing, 
ia a good objection, and ought to have been 
allowed to prevail in the Court below. This 
conclusion, I think, is fortified by conside- 
ing how difficult it would be to frame any 
decree upon the footing of the plaint in this 
case. The decree which has been passed by 
the Lower Court is clearly wrong. It is not 
just, and it is not in accordance with the 
principle upon which the plaintiff must, if at 
all, place his right of suit, that the defend- 
nuts should be ordered to pay to him witbout 
qualification, without conditions, a specified 
portion of the whole debt, interest, and costs, 
decreed ngainst him in another suit towards 
which he has not himself yet contributed a 
pice. And if such a decreo caunot be made, 
the only alternative would be n decree 
declaring that the defendants ought, in the 
event of the plaintiffs making a payment 
under and in discharge of Munraj’s decree,— 
that they ought to contribute towards that 
payment in certain shares. Butit is obvious 
that a decree in this form would be simply 
an interlocutory decree, and could only be 
made use of in some future proceeding or 
suit to be instituted when the present 
plaintiff may be in a position to come 
forward and say that he has paid the 
money. By passing such a decree this 
Court would be doing that which I believe 
it invariably abstains from doing, namely, 
declaring judicially the relations between 
parties, not for the purpose or with the 
power of giving relief or remedy at the 
present time, but for the purpose of the 
declaration so made being used as a part of 
a judicial proceeding on some future ocea- 
sion. In sayMig this, I do not at all forget 
or lose sight of the class of cases to which 
Mr. Allan called our attention, and iu which 
the immediate action of the Court may be 
invoked in order to prevent the future pet- 
petration of a wrong or the future occu- 
rence of irremediable mischief to the plain- 
tiff when there is dauger of either, unless 
some such remedy beat the moment afforded 
to him. But here the plaintiff does not even 
suggest an equity of this sort, and I see no 
reason whatever why a part of this suit, co 
to speak, should be heard and determined 
now, while the remainder must be left to be 
finished in some future litigation, If the 
plaintiff could have alleged that his own 
separate property was mortgaged by the 
bond of 15th August 1864 at the request of 
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Tundun Singh, that the money so borrowed 
was applied with Tundun Singh’s sanction 
to the benefit of the joint property, and that 
afterwards the brothers separated and divided 
this joint property between them, I 
think that he would by such a plaint lay a 
good ground upon which might be main- 
tained an equity on his part to call upon 
Tundun Singh (or his representatives) at any 
time to help in the proportion of his sbare 
in the joint property to disencumber his (the 
plaintiff's) land; in other words, to aid the 
plaintiff to this extent in redeeming the 
mortgage of 1864. At any rate there is 
authority for saying that the English Court 
of Chancery would recognize such an equity 
(Lee v. Rook, Mosely, 318.) Aud if this be 
so, and if the suit brought by Munraj on 
the bond was, as seems probable from the 
form of the decree made in it on the 28th 
` February 1871, essentially a suit for fore- 
closure or sale, inasmuch as such a suit 
would be to the present plaintiff a last oppór- 
tunity to redeem, it would follow that he has 
aright to ask Tundun Singh’s representa- 
tives to aid him in preventing the sale under 
that decree, by paying into Court in that suit 
on the present plaintiffs behalf and in his 
name one moiety or other proper share of 


the money which was secured by the bond. f 


Judging from that which has been disclosed 
to us in this matter, I can conceive it possible 
that the facts are such as would enable the 
plaintiff to make against the defendants. case 
of the character which I have just supposed. 
But unfortunately he las not done so 
in the plaint which is before us, nor have 
the issues been tried in this suit, which would 
almost necessarily have arisen between the 
parties if the plaint bad taken the suggested 
form. I have been led to make the foregoing 
remarks, although they are perhaps not all 
strictly relevant to the determination of this 
suit, because I have been very reluctant to 
give a decision in this case which must have 
the effect of rendeting useless all the pro- 
ceedings which have been taken and all the 
expenees incurred up to this time, and by 
upholding the prelimiuary objection we slnl! 
unquestionably lenve it open to the parties to 
litigate tle same matter over again, probably 
* atno very distant period ; and under these 
circumstances I am anxious to mark out as 
distinctly as possiblo the exact ground on 
which our preseut decision rests. On the 
whole, I do not see how otherwise than by 
consent of parties we cnn pursue any course 
other than that of dealing with the objection 
raised by the defendants upon its strict legal 
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merits; and consequently I feel myself 
obliged to say I think thag the plaint upon 
the materials before us does not diselose n 
complete cause of action, and that the suit 
ought to have been dismissed in the Court 
below. 

It seems to me, therefore, that we must 
dismiss the suit with costs. 

Ainslie, J—I concur with my learned 
brother in thinking that the preliminary 
objection taken by the respondent must pre- 
vail. 

As to how a suit may be framed which 
would enable the plaintiff to bring an action 
against the defendant before he (plaintiff) 
himself shall have paid the full amount that, 
on his own allegations, represents his share 
of the debt under the decree obtained by 
Gossai Muuraj, I do not wish to express any 
opinion. 


The 12th December 1872. 


Present: 


The How’ble Dwarkanath Mitter and W. 
Ainslie, Judges. 


Decree— Worship of Idol—Removal and Re- 


conveyance. 
Case No. 385 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 8th December 1871, modifying a dect- 
sion of the JMoonsiff of Bhanga, dated 
the 29th September 1871. 


Rum Sooudur Thakeor and others (Defendants) 
Appellants, | 


Versus 


Taruck Chunder Turkoruttnn and others 
(Plaintiffs) Respondents. 


Baboos Sreenath Dass and Bungshee Dhur 
Sen for Appellants. 


Baboos Kalee Mohun Doss, Romesh Chun- 
der litter, aud Kalee Kant Sen for 
Kespondeuts. 


In a suit respecting an idol which had been set up by 
the common ancestor of the htigants, but whose temple 
had been destroyed by the erosion of the river, plaintifis 
asked for a declaration of their right to remove the idol 
to their own house, and to keep it there for the period 
of their turn of worship. The Lower Appellate Court 
gave plaintiffe a decree : ° 

HrLD that it was mcumbent upon that Court, before 
making the declaratory deciee, to define the piccrse 
period for which plaintiffs were entitled to worship thé 
lol, deducting any period for which defendants had a 
jọmt claim ; 
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Herp that the decree vught also to provide for the 
re-conveyance of the idol to the place where it was, at the 
expense of the plaitiffs, and before the expiration of 


their turn. 


é 

MMitter, J— Tue subject-matter of dispute 
in this case is an idol, called Bashoodeb 
Thakoor, which, it is admitted on both 
sides, was established, by the common ances- 
tor of the litigant parties. This idol, it 
appears, was established in a village called 
Mookdoba: and it further uppears that the 
old temple in which it was placed having 
been destroyed by the erosion of the river, 
it has, according to the finding of the Moon- 
sif (which we see no reason whatever to 
interfere with), been removed to a neighbour- 
ing spot, about 8 russees off, in the same 
village. The plaintiffs have now removed 
themselves to a village called Khatra, and 
the object of this suit is to obtain a declara- 
tion of their right to remove the idol to their 
own house in that village, and to keep it there 
for the period of their turn of worship, 
which is defined in a schedule filed along 
with the plaint. 

The defendants in their written statement 
contended that the ido] in question could not 
be removed, inasmuch as the founder of it 
had left an injunction to the effect that it 
should not be removed from the village of 
Mookdoba so Jong as that village existed. 
They further contended that the plaintiffs’ 
turn of worship does not cover the full 
period mentioned by them in the schedule 
above referred to; that during three days out 
of that period, some of the defendants are 
entitled to worship the idol at particular 
hours specified by them in their written 
statement ; and, lastly, that the idol having 
been removed to the place where it now is 
with the consent of some of the plaintiffs, 
the plaintiffs were not in a position to 
maintain this suit for a declaration of their 
right to remove it to Khatra. 

The Moonsiff, who tried the case in the 
first instance, came to the conclusion that 
the idol was.not removable ; that the founder 
of it had left an injunction that it should not 
be removed from the village of Mookdoba so 
long as that village existed ; and looking to 
the size of the idol, as well as to the fact 
that it has been for a number of years in the 
village of Mookdoba without being removed 
from that place by any of the other shebaits, 
he dismissed the plaintiffs’ suit. 

Against this decision the plaintiffs appenled 
to the Subordinate Judge, and that officer 
has given a decree to the plaintiffs upon the 





the defendants has not been made out by any 
satisfactory evidence; that, according to tha 
Hindoo sb sters, there could be no objection 
to the removal of the idol; and that the 
plaintiffs were entitled to remove it to their 
own house at Khutra, and to keep it thero 
for the period of their own turn of worship, 
Against this decision this special appeal has 
been perferred, and it has been contended on 
behalf of the defendants that the Subordinate 
Judge has committed an error in law in 
refusing to act upon the oral evidence pro- 
duced by the defendants in order to prove tho 
injunction relied upon by them in their 


written statement, merely upon the ground 


that no oral evidence could be admitted ty 
prove a‘point of that description. 

We are of opinion that this objection 
must fail, We do not understand thg 
Subordinate Judge to have laid it down as n 
proposition of law that mere oral evidence, 
unsupported by documentary evidence, is not 
sufficient to prove an injunction like that 
relied upon by the defendant. But what the 
Subordinate Judge really means to say is 
that, in a matter of such importance as tho 
non-removability of the idol in question, 
some documentary evidence ought to hare 
been forthcoming, and that in the absence of 
such evidence he was not prepared to rely 
upon the testimony of the witnesses examin 
ed by the defendants in support of their 
allegation, No doubt these are not tho 
precise words used by the Subordinate Judge 
in his judgment; but it seems to us after n 
careful perusal of his decision that this was 
what he really intended to say when he said 
that the defendants have failed to prove the 
injunction in question to his satisfaction. 

The Subordinate Judge, however, appears 
to have omitted to define the precise period 
for which the plaintiffs are entitled to keep 
the idol in their own house at Khatra. It 
appears to us that there was a dispute raised 
on this point by the defendants in their 
written statement, and in a suit of this 
description which is for the declaration of 
the plaintiffs’ right to remove the idol to 
their own house and to keep it there for n 
period of time distinctly specified by them 
in a schedule which must be taken to ben | 
part of their plaint, we think it was incun 
bent upon the Lower Appellate Court to define 
the precise period for which the plaintiffs aie 
entitled to worship the idol before it could 
make the declaratory decree which it hns 
passed in their favor. Should, however, 11 
be found by the Lower Appellate Court that 


ground that the injunction relied upon by | the plaintiffs and the defendants are jointly 
A—d 
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entitled to worship the idol during any part 
of the period mentioned by the plaintiffs in 
the schedule above referred to, the Lower 
Appellate Court should not allow the plaintiffs 
to remove the idol to their own house at 
Khatra for that portion of time. 

In conclusion, we wish to observe that the 
decree of the Subordinate Judge requires a 
further modification. If the platotiifs are to 
be allowed to disturb an arrangement which 
has existed for a period of at least 100 years, 
aud to remove the idol to a place situated 
at a considerable distance from the place 
where it was originally established, it seems 
to us reasonable and just that they should 
undertake to re-convey the idol to the place 
where it now is, or rather to the place where 
it was at the time of the institution of this 
suit, before the expiration of their turn of 
worship. The decree of the Subordinate 
Judge ought, therefore, not only to define 
the precise period for which the plaintiffs 
are entitled to keep the idol at Khatra, but it 
should further be qualified by the condition 
that, if the plaintiffs remove,the idol to their 
own house during their own turn of worship, 
they should re-convey it at their own expense 
to the place where it was at the time of the 
institution of this suit before the expiration 
of that turn, so as to allow the other shebaits 
the full benefit of their turns or palas. 

We wish to add that it has not heen 
contended before us by the pleader for the 
appellants that this idol is not removable 
according to the Hindoo shasters. The 
special appellants rested their case entirely 
upon the injunction alleged to have been left 
by their ancestor ; and as that plea has been 
rejected by the Subordinate Judge upon 
evidence, we cannot interfere with the find- 
ing of that officer in special appeal. 

Each party will bear his own costs in this 
Court. The costs of the Lower Courts will 
abide the ultimate result. 





The 16th December 1872. 


x Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble J. B. Phear, F. A‘ 
Glover, Dwarkanath Mitter,and W. Ainslie, 
Judges. l 


Decree (not joint but several )— Erecution— 
Limitation—Act XIV of 1859, $. 20. 


Case No. 148 of 1872. 
Miscellaneous Special Appeal from a deci 
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sion of the Officiating Judge of Mymen- 
singh, dated the 8th of february 1872, 
reversing a decree of the Officiating 
Moonsiff of Niklee, daigd the 4th Octo- 
ber 1871. 


J. P. Wise (Decree-holder) Appellant, | 
versus ' 


Rajnarain Chuckerbutty and others (Judg- 
ment-debtors) Respondents. 


Mr. C. Gregory and Baboo Doorga Mohun 
Doss for Appellant. 


Baboo Boykuninath Doss for Respond- 
ents. 


A decree against one person for the rent of one period 
and against another for the rent of another period is 


in fac two decrees, $ e., a separate decree against each ` 


for the sum for which he is liable. In auch a case the 
decree 1s to be kept in force against each, and the pro- 
ceedings in execution against one of the defendants are 
not sufficient to prevent the law of limitation applying to 
the other defendant. 


In 1858, Mrs. Catharine syed one Gouree 
Sunkur Chuckerbutty and a Mr. Gasper for 
arrears of rent for 28 years, from 1232 B. 8, 
(A. D. 1882) to 1259 B.S. (A. D. 1853), of 
a putnee talook, In 1855 it was decided by 
the then Moonsiff of Niklee that Mr. Gasper 
was liable for the rent of that portion of the 
year 1259 B. S (A. D. 18638) during which he 
had been in possession of the putnee talook by 
purchase from Gouree Sunker Chucker butty, 
and that Gouree Sunker was responsible for 


‘the rent of the previous years, which were 


not barred by limitation. Mr. J. P. Wise, 
the assignee of Mrs. Cathnrine’s decree, took 
out execution against Gouree Sunkur in 1862 
and realized a small portion of the decree. 
Mr. Gasper having died, the decree-holder 
revived the suit on the 14th April 1864, 
substituting the name of Mr. Bagram, the 
executor of Mr. Gasper, and from 1864 to 
1868 proceeded solely against this judgment- 
debtor. | 

Hav‘ug obtained an order from the Judge 
of Backergunge to levy execution against 
the estdte of Mr. Gasper for the balance of 
the amount of the decree, Mr. Bagram 
appealed to the High Court against this order. 
The High Court, on the 12th of September 
1868, reversed the order, and Mr. Bagram 
was declared to be sepanately liable for the 
rent of the putnee talook for thas portion of 
1259 B. S. (A. D. 1853) during which Mr. 
Gasper had been in possession. The decree- 
holder had his suit revived in 1870, and the 
names of the sons of Gouree Sunkur (the 
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present respondents) were placed on the 
record as the repyesentatives of Gouree Sun- 
kur, and execution was issued in February 
1871 against any property of Gouree Sunkur. 
The respondents contended thatthe decree- 
holder not having taken any proceedings to 
execute his decree within three years, his 
right to execute his decree was barred. The 
Moonsiff overruled the objection on the 
ground that the proceedings against Mr. Ba- 
gram were sufficient to keep the decree in 
force against Gouree Suukur and his repre- 
sentatives. The respondents appealed from 
this decision to the Officiating Judge of 
Mymensingh, who ordered the execution to 
be stayed. The decree-holder appealed to 
the High Court, and their Lordships, the 
Chief Justice and Mr, Justice Bayley, refer- 
red the point for the opinion of the Full 
Bench with the following remarks :— 

“We think the decisions reported at page 
80, Weekly Reporter, Vol VIL, and page 10, 
Weekly Reporter, Vol X, are conficting. 
The case must, therefore, be referred to a 
Fall Bench. 

The facts of this case are stated in the 
judgment of the Moonsiff, and the question 
which arises and is referred to a Full Bench 
is, whether in the case of such a decree as 
was sought to be executed in this case, pro- 
ceedings in execution against one of the 
defendants are sufficient to prevent the law 
of limitation applying to process of execu- 
tion against the other. 

The decisions which are applicable, viz., 
VUI Weekly Reporter, 80, and X Weekly 
Reporter, 10, are conflicting. The decree 
in this suit, it will be seen, has been held by 
this Court to be one declaring the defendants 
to be separately liable for portions of the 
rent decreed. In the former of these cases 
it was held that where a decree has been 
passed against several defendants, each of 
whom is declared to have a separate liability 
in respect of a definite amount, execution 
against one or more of them keeps the 
decree in foyce against all simultaneously. 
In the latter case it was held that where a 
decree is not a joint one against all “the de- 
fendants, but a separate one ag against each 
batch of defendants, the proceedings against 
one batch have no effect towards keeping 
alive the separate decrees against other 
batches. In this case the learned Judges 
said they did not consider there was any differ- 
ence of opinion between them and the Judges 
in the former case: that the Judges in that 
case thought that the decree before them was 
joint, and several, and considered that the 
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joint liability of all the defendants was kept 
alive by proceedings against any single one. 
This appears to be a mistake, for Mr. Justice 
Jackson in his judgment in the former case 
says—-‘It has frequently been held in this 
Court where the decree has passed against 
several defendants declaring them to be 
jointly and severally liable, that execution 
against one or more of such judgment- 
debtors keeps the decree in force as against 
all. The contention in this case is that the 
defendants were not declared to have under 
the decree a joint and several liability, but 
each a separate liability in respect to definite 
amounts. There is no precedent of this 
Court bearing upon the point.” ‘The decrees 
in both eases were of the same nature, and 
if one is to be held to be joint it would seem 
that the other ought to be. We, therefore, 
refer to a Full Bench the question before 
stated.” 

Mr. Gregory, for the appellant, contended 
that the decree in this suit was one decree, 
although the decree declared in what portions 
the defendants were liable, and that the 
proceedings against one of the defendants 
(Mr. Bagram) kept the decree in forca 
against the other defandants, and that there- 
fore the decree-holder was not barred by 


‘Section 20 of Act XIV of 1859 from exe- 


cuting his decree; and submitted that the 
present case was similar to the case of Mohesh 
Chunder Chowdhry v. Mohun Lall Sircar 
(8 “Weekly Reporter, 80). In the case of 
Khema Debia v. Kumola Kant Bukshee (10 
Weekly Reporter, 10), it was held that the 


decree was not a joint decree against all the 


defendants, but a separate decree against 
each batch of defendants, and that the 
proceedings against one batch would not 
keep the decree in force against the other 
batches of defendants ; and Markby, J., in 
delivering judgment comments on the case 
in volume 8 of the Weekly Reporter. He 
says :—* There is, no doubt, great similarity 
between that case and the present, and had 
we differed we might have thought it right 
to send the case before a Full Bench, But 
we do not consider that upon any principles 
of law involved in this case there is any 
difference of opinion whatever, The Judges 
in that case thought that the decree before 
them was joint and several, and considered 
that the joint liability of all the defendants 
was kept alive by proceedings against any 
single one. We do not question this, but in 
our opinion the decree before us is not a 
joint decree as ngainst all the defendants.” 
[ Phear, J.—In this case there is no community 
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of interest between the defendants. The decree 
declares that Gouree Sunkur is liable for the 
rent up to 1859, and Gasper for a portion of 
the rent of that year. Is the decree not 
virtually two decrees? | The decree declares 
the separate liabilities of the defendants, but 
it is a joint decree. 

Baboo Boykuntnath Doss, for the Be- 
spondents.—T bere are really two decrees inthis 
suit, and proceedings to execute one against 
one of the defendants cannot keep the decree 
alive against the other defendants. The 
decree in this case is notjoint. In Stephen- 
son v. Unnoda Dossee (VI Weekly Reporter, 
Miscellaneous Rulings, 18), at page 21 of the 
judgment it is stated that “it may be that 
some decrees, though passed nominally on one 
document, are in reality separate decrees 
against separate individuals. In such cases, 
the Court might, and probably would, consi- 
der them to be separate, and in execution 
put the law of limitation into force against 
the different defendants, as if they were 
separate.” Such is the state of the present 
case, and the appellant is not entitled to 
succeed on his appeal. 


The judgment of the Full Bench was 
delivered as follows by— 

Couch, C.J.—The question which is put 
to the Full Bench is, whether, in case of such 
a decree as was sought to be executed in this 
case, the proceedings in execution against 
one of the defendants are sufficient to pre- 
vent the law of limitation applying to process 
of execution against the other. , 

The suit appears to have been brought to 
recover arrears of rent for 28 years, and it 
appears that one of the defendants, Goyree 
Sunkur, had been in possession up to a certnin 
time, and that tben the possession had been 
transferred by sale and purchase from him 
to Mr. Gasper, and there was no joint liabi- 
lity. Each person was liable for the rent for 
the period during which he or she had occu- 
pied, and the decree was in the first instance 
made by the Moonsiff, apparently, in that 
form. ‘The Principal Sudder Ameen appears 
to have modified that on an appeal, and to 
have declared that the rent was to be allowed 
_ for the whole time against the persons in 

possession. ‘That was in reality the same 
thing, but leaving the period for which each 
would be liable to be determined in the exe- 
cution of the decree. Subsequently, the 
High Court appears from the proceedings to 
have declared that that was so, and Mr. 
Bagram who represented Mr. Gasper was 
declared to be separately liable for the rent 
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of 1259. Although these persons were joined 
in the suit in this way, yet eve must treat the 
decree as what it must have been by law,— 
a decree against one persom for the rent of 
one period, and a decree against the other 
person for the rent of another ; and I think 
such a decree as this, although it is on one 
piece of paper, is in fact two decrees, a 
separate decree against each for the sum for 
which each is liable. When we come to 
apply to that the terms of Section 20 of the 
law of limitation, there is really no difficulty ; 
the decree is to be kept in force against each 
nnd to be treated as a separate decree agninst 
each in such a case as this as it would in the 
ease of persons sued for contribution, because 
it is a separate liability and each is liable 
only for his own share. 

I think that although the decree is made 
in one suit, it is in reality and substance a 
separate decree against each for the portion 
for which each is declared to be liable. We 
must answer to the question which is put to 
us that in sucha case os this the proceedings 
are not sufficient to prevent the law of limit- 
ation applying to the other defendant. 

The case will go back to the Division 
Bench with that answer. 

The other Judges of the Full Bench 
concurred, 
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` The 16th December 1872. 


Present: 

The Hon’ble Sir Richard Couch, Kt., Chief 

Justice, and the Hon’ble W. Ainslie, 
Judge. 


Declaratory Decrees—Remand—Limitation. 
Cases Nos. 831 and 332 of 1872. 


Special Appeals from a decision passed by 
the Judge of Sarun, dated the 22nd 
September 1871, reversing a decision of 
the Subordinate Judge of that district, 
dated the 30th November 1870. 


Mussamftt Doolhun Jankee Kooer (Plaintiff) 
Appellant, 
VETSUS 


Lall Beharee Roy and others (Defendants) | 
Respondents. 


Baboo Mohesh Chunder Chowdhry for 
Appellant. 


Baboo Chunder Madhub Ghose for - 
Respondents. 





@ 
1873. | Civil THE WEEKLY REPORTER. Rulings. - 33 
A suit T a reversioner to set aside a zur-i-peshgee | entitled to the property notwithstanding the 
lease executed more than nine years previously, having 


failed by reason of thé inability of the plaintaff to estab- 
lish the right set up in it, the High Court was asked to 
continue it by remandjng it to the Lower Court in order 
that a declaratory decfee might finally be passed. 

HELD that it was not a case in which it would be 
right for the Court to exercise its discretion. 

Quare.—Is a suit for a declaration of title to land 
governed by the limitation of sıx years or by that of 
twelve years? 


Couch, C.J—In this case the plaintiff 
sought to obtain possession of an 8 annas 
share of the 16 annas of certain mouzahs 
named in the plaint, by setting aside a zur-t- 
peshgee deed for Rs. 799 which had been 
executed by the mother and step-mother of 
the plaintiff. She alleged that the ladies 
had no right to execute the deed and that it 
was done without necessity. She then stated 
that her mother and step-mother executed 
a doed of relinquishment in her favor by 
which they assigned the property which had 
been derived from her father to her, and so 
she claimed to be entitled at once to set aside 
the deed, saying that the cause of action 
accrued immediately on the deed of relin- 
quishment being executed. 


The Subordinate Judge, in his judgment, 
after holding that the suit was not barred by 
the law of limitation, found that the deed 
was one which could not be treated as valid, 
because the mother of the plaintiff had no 
authority to execute it without necessity, and 
he decreed in favor of the plaintiff, ordering 
that -she should obtain possession of the 
property and that the deed of 2ur-i-peshgee 
in suit should be “ reversed.” 


Upon appeal from that decision, the District 
Judge rightly held that the deed of relin- 
quishment could not operate to give the 
plaintiff a right of suit immediately to have 
the deed of zur-t-peshgee set aside, and 
that the ladies, after executing such a deed 
as that, could not destroy it a8 regards their 
own life interest by relinquishing the pro- 
perty to the person who might become 
entitled to it when they were dead, and upon 
that ground ‘he reversed the decision of the 
Subordinate Judge, with costs. ` 


It was not disputed.—indeed, it could not 
be suceessfully disputed—in the special appeal 
that this decision was right, but it was sub- 
mitted to us that at all events the plaintiff 
was-entitled to havesthe question of necessity 
determined, and if that were determined in 
her favor, that a decree should be made 
declaring that the zur-i-peshgee deed was in- 
valid against her, and that upon the death of 
her mother and mother-in-law, she would be 


mortgage. 

Now, this deed of zur-t-peshgee was 
executed more than nine years before the 
suit was brought, and without determining 
which clause of the law of limitation would 
be applicable to a case of this kind, it is for 
the Court to consider whether it will exercise 
its discretion in passing a declaratory decree 
after the lapse of so long a time. 

It has been well settled that it is discre- 
tionary with the Courts to pass a deelaratory 
decree. The case in which this was held by 
the late Chief Justice and Mr. Justice Loch 
is in the VII Weekly Reporter, page 64, 
following the decisions upon a@ similar provi- 
sion of the law in England. 

We have to see whether even if the suit 
had been originally framed as asking for a 
declaratory decree, it would be righs for the 
Court to give it. It may be said that if the 
plaintiff has to wait until the ladies are both 
dead, it will be much more difficult to procure 
evidence which will throw light upon the 
transaction. No doubt that is so; but, on 
the other hand, it is possible that there will 
be no necessity for any suit or declaration of 
right at all, because the mortgage may ba 
satisfied during the lives of the ladies, in 
which case there would be nothing standing 
in the way of the plaintiff's succession. But 
we are asked here not to pass a declaratory 
decree upon a plaint asking for it, and framed 
accordingly, but (the suit having failed, the 
plaintiff not being able to establish the right 
which she set up) to continue it now by 
remanding it to the Lower Court in order 
thatadeclaratory decree may finally be passed. 
This is asking the Court to do more than it 
would have thought it right to doafter thelapsa 
of nine years upon a plaint properly framed. 
Therefore, without determining the question 
whether the six years limitation would apply 
to a suit for a declaratory decree, it is suth- 
cient, we think, for us to say that it is not a 
case in which it would be right for us to 
exercise our discretion. But we should wish 
it to be understood that our not deciding the 
question upon the law of limitation is not to 
be taken as at all implying an opinion on our 
part that the six years clause does apply ; if 
we had to express an opinion upon it, the 
inclination of our opinion would be that the 
twelve years clause applies to a suit for a 
declaration of title to land. But it is not 
necessary to determine that now, and in most 
suits for a declaratory decree, it would not 
be necessary to do so. Both appeals will be 
dismissed with costs. 
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The 17th December 1872: 
Present: 
The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Compensatory Interest—Deoree. 
Case No. 75 of 1872. 


Regular Appeal from a decision passed by 
the Judge of Tirhoot, dated the lst 
Februgry 1872. 


Doorga Dutt Singh (Defendant) Appellant, 
versus 
Bunwaree Lall Sahoo (Plaintiff) Respondent. 


Mr. J. H. A. Branson and Baboo Abeenash 
Chunder Banerjee for Appellant. 


The Advocate-General, Baboo Boodh Sen 
Singh, and Moonshee Mahomed Yusoof, 
for Respondent. 


The compensation due to a plaintiff for the delay 
which must ensue between the date when the plait is 
filed and the date when the decree can be reasonably 
expected to be satisfied, is, as a general rule, best and 
most simply estimated by a uniform rate of interest upon 
the total amount decreed, reckoned from the date of the 
decree. 


Phear, J.—Tusx order with which the 
judgment of the Court below terminates ig 
unquestionably obscure, and this has led to a 
decree being drawn in terms which, as it 
appears to us, give compound interest to the 
plaintif. This must be altered; and we 
further think that the rate of interest: given 
by the Judge subsequent to the decree, name- 
ly, 12 per cent., is higher than what ought to 
be awarded in a case of this kind. I will 
add for my own part that had I been decid- 
ing the case in the Court of first instance, 
I think I should hardly have given interest 
for the time intervening between the date of 
the filing of the plaint and the date of the 
decree at so high a rate as that meutioned in 
the bond. The plaintiff comes into Court, 
strictly speaking, for the purpose of recover- 
ing that sum which is due to him at the 
time when he files his plaint, together with 
such further interest ns in the discretion of 
- the Court will be sufficient to compensate 
him for the delay which must necessarily 
ensue between the date when the plaint was 
filed, and the date when the decree can be 
reasonably expected to be satisfied. Gener- 
ally, we think, this compensation is best, and 
certainly most simply, estimated by a uni- 
form rate of uiterest upon the total amount 


of the decree, reckoned from the date of the 
decree. In the form which the Judge has 
given to his decretal order, this compensation 
will be, so far as a part of the sum decreed 
is concerned, at the rate of 138% per cent. 
interest for the interval between the plaint 
and the decree, plus a further sum of 12 per 
cent. upon that interest from the date of 
the decree onwards And in the present 
case, where interest in fact forms a very 
large ingredient in the amount decreed, it 
seems to us that this portion of the com- 
pensation for the delay is unduly great. 
However, as the Judge has in the exercise 
of the discretion which certainly rested 
with him, given to the plaintiff interest upon 
the principal sum during the interval between 
the filing of the plaint and the passing of 
the decree, at the rate stipulated in the bond, 
we are not prepaied to say that he is wrong 
in this particular, aud that consequently his 
decree ought to be varied in this point. 
But we think, having regard to the fact to 
which we have already referred, namely, - 
that a very large amount of interest exists as 
an ingredient in the amount decreed, and to 
the fact that the Judge has given this high 
rate of interest for the interval between the 
filing of the plaint and the decree, that the 
subsequent rate of interest ought to be very 
materially lessened below 12 per cent. 

We think that the Judge’s order must be 
varied, and that instead thereof it be decreed 
that the plaintiff do recover the principal 
sum secured to him by the bond, together 
with interest at the rate mentioned in the 
bond up to the date of the’ Judge’s decree, 
and the costs of the Lower Court, and that 
the defendant do further pay to the pluintiff 
interest at the rate of 6 per cent. from the’ 
date of that decree until realization upon the 
amount decreed, including the costs. 

As the appellant has certainly succeeded 
in this Court, we think he ought to have the 
costs of this appeal, and we asséss them at 
500 rupees. 





¿Tbe 18th December 1872, 
Present: 
The Hon’ble Sir Richard Couch, Kt, Chief 


Justice, and the Hon’ble F. A. Glover and 
Dwarkanath Mitter, Judges. 


Adjournmenis—Code of Cwil Procedure, s. 148. 
Case No. 44 of 1872. ° 
Regular Appeal from a decision passed by 


the Officiating Judge of Midnapore, dated 
the 28th August 1871, . 
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Pearee Mohun Bera (one of the Plaintiffs) 
Appellant, 


WETSUS 


Shama Churn Mytee and another (Defend- 
ants) Respondents. 


Baboo Hem Chunder Banerjee for 
Appellant. 


Baboo Juggut Chunder Banerjee for 
Respondents. 


`” Where adjournments are made by a Court in order 
to give effect to its processes for compelling the attend- 
ance of the witnesses, being thua made as much on its 
own motion at the instance of the defendant as at the 
instance of the plaintiff, the case cannot be said to come 
under Act VIII of 1859, s, 148, which contemplates a case 


where a party has obtained time to produce his wit- 
nesses and has failed to do so. 


Couch, C.J.—IT appears that there was an 
adjournment of the case on the application 
of the plaintiff to the 24th of July. Subse- 
quently to that, the defendants made an 
application for an adjournment, and the 
adjournments that took place after the 24th 
of July appear to have been not so much 
adjournments made on the application of the 
plaintiffs and giving time to them, but rather 
adjournments by the Court in order to give 
effect to the protesses which it thought fit 
to issue to compel the attendance of the wit- 
nesses. I doubt very much whether that can 
be said to be a cage coming within Section 148 
of the Code of Civil Procedure, which 
appears to me to contemplate a case where a 
party has expressly obtained time to produce 
his witnesses and has failed to do so. Here, 
the Court was extending the time as much 
on its own motion, or at the instance of the 
defendant, as at the instance of the plaintiffs; 
and when the case came before the Judge on 
the 28th of August, he ought not to have 
proceeded under Section 148. If he thought 
it right to proceed under that Section, he 
might have granted further time to the plain- 
tiff, and havg heard any representation that 
might be made to him for the purpose of 
satisfying him that it would be proper to 
issue an attachment of property against these 
witnesses, or otherwise seen that everything 
was being done by the plaintiff that could be 
done to produce them. 

I think his decision on the 28th of August 
was premsture and not authorized by the 
Section under which he professed to proceed. 
It must be reversed, and the case must be 
remanded to the Lower Court, to be dealt with 
according to law. The sppellant must have 


the costs of this appeal and those in the 
Lower Court. 


Glover, J.—I am, of the same opinion. 
Mitter, J.—I am of the same opinion. 


The 19th December 1872. 
Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the MHon’ble Dwhrkanath 
Mitter, Judge. 


Debuttur Land—Sutt for surplus Proceeds— 
Limtuation. 


Case No. 2 of 1872. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 10th 
July 1871, affirming a decision of the 
Subordinate Judge of that district, 
dated the 27th March 1871. 


Mohamaya Dossée and others (Defendants) 
Appellants, 


Mersus 


Bindoo Bashinee Dossee and others 
(Plaintiffs) Respondents. 


Baboo Chunder Madhub Ghose for 
Appellants. 


Baboos Ashootosh Dhur and Kalee Mohun 
Doss for Respoudents, 


A suit to establish a right to a beneficial interest in 
the surplus proceeds of debuttur land, after providing for 
the worship of the idol, where the parties were sedazte, 
was held to be not asuit between co-trustees to the 
share claimed, but one to which the law of hmitation 
could apply. 


Couch, C.J.—Tue nature of the suit in 
this case seems to have been correctly stated 
by the Subordinate Judge as a suit brought 
for the recovery of possession of nn 11 annas 
share in 168 beegeahs odd cottahs of land, 
which the plaintiffs alleged they had been 
dispossessed of, and of which they asked to 
be restored to the possession. According to 
bis statement, the plaintiffs allege that - 
under color of rent decrees all the principal 
defendants have dispossessed them from 
their lands. Hence they ask for recovery 
of possession to the extent of 11 annas share 
of 168 beegahs and odd, cottahs of land. 


It is not a suit in which the plaintiffs, as 
trustees with the defendants of the property, 
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seek to oblige the defendants to apply the 
whole of the proceeds to the worship of the 
idol, or complain of that not having been 
done; but it is in realjty a suit by which they 
seek to establish aright to, and to get the 
benefit of, the surplus proceeds of the pro- 
perty after providing for the worship of the 
idol. Thaf ia the nature of the suit, and it 
has not been disputed in the argument for 
the respondent that only a portion of the 
income of this property was really devoted 
to that ‘purpose. 

To consider first the judgment of the 
Judge. It appears to us that he has taken 
an erroneous view of the matter in dealing 
with the question of the law of limitation, 
because such being the nature of the suit, 
he says, as to the cases—which had been 
quoted to him upon the law of limitation. 
“Tt seems to me that the precedents apply 
“to cases where the question of title in the 
“ property itself arose; in the present case 
“ neither plaintiff nor defendant would have 
“any title in the property. It did not belong 
“to them but to the idol: they were only 
“trustees of the idol, and the possession of 
“one could not ba adverse possession as 
“regards the other, because neither of them 
“could claim a specific right or interest in 
“ the property itself.” 

It was not so. The very case of the 
plaintiff is opposed to that view ; it was a 
claim of title to that portion of the property 
which was not applied to the worship of the 
idol, and as regards that portion the parties 
would not be co-trustees nat all, and there 
would be no trust. As regards so much as 
would be necessary for the worship of the 
idol, they might nll be considered as trustees 
for the idol, and bound to apply that portion 
for the worship of the idol; but when that 
had been done and there was a surplus, they 
were entitled to that as co-sharers, each in 
his own right, and not as trustees,—just as 
much entitled as if the property had not 
been subject to any trust. Instead of being, 


as the Judge appears to treat it, a trust of 


the entire property with no beneficial interest 
in these parties, there is a duty on their part 
as owners of the property to provide for 
the worship of the idol, and a charge upon 
the property in their hands to that extent. 
That being the nature of the interest, 
there is no reason why the law of limitation 
should not apply to the right to the surplus; 
and if a person is dispossessed of his share, 
and’ the circumstances are such that he 
cannot bring himself within the 13th Clause 
of Section 1 of Act XIV of 1859, there is 


no reason why the law of limitation should 
not apply, and he should pot be prevented, 
after the lapse of the prescribed period, from 
bringing a suit to enforge his right to the 
surplus. When a claim of that kind is put 
forward, it is in reality for the purpose of 
enforcing a right to the beneficial interest in 
the share. We do not think we can say that 
he has a right, as trustee, to a share in so 
much as would be required for the worship 
of the idol, and there is nothing here to show 
that any complaint was made, or that any 
caso existed, which required the plaintif to 
come forward to protect, what we may be 
allowed to describe as, the interests of the 
idol, and to see that the worship was properly 
performed. ‘There is nothing to show that 
that was the object of the suit, and the 
plaintiffs cannot be allowed now to say that 
it is in order to support the judgment 
of the Lower Courts which proceed on a 
different ground,—which is what has been 
attempted to be done. 

So far, the judgment of the Appellate 
Court is wrong, and the Subordinate Judga 
appears in the same way to have taken an 
erroneous view of the nature of the case, 
and for the purpose of determining the law of 
limitation, to have treated it as if there-were 
a trust entirely for the idol, and the property 
was held by this family soldly for the benefit 
of the idol, ignoring the circumstance of the 
right to the surplus. There are several 
passages in his judgment which show that 
this is what he thought. He says—“ After 
“hearing the elaborate arguments of both 
“ parties, if is clear to me that the plea 
“of limitation is unsupportable. My rea- 
“sons for so thinking are these: it is not 
“ denied that it is debutéur land, or, at least, 
“that the bulk of the receipts from it is 
“ devoted to the worship of the family idol.” 
He spenks here in au uncertain way—“ It is’ 
“not denied that the landis debuttur, or at 
“least that the bulk of the receipts from it 
“ig devoted to the worship of the idol.’ He 
then proceeds—‘' The balance, whatever it 
“may be, is, as is generally the case, appro- 
“ priated by the sebaits ;? he cannot mean 
improperly appropriated, but lawfully and 
properly ; and further on, having spoken in 
this uncertain way, he says—If they are 
“viewed in the light of trustees of the 
“idol, the limitation has no manner of appli- 
“cation. If the management of owe member 
“of this joint family, so far as the Seba 
“went, was considered as the management of 
“all of them, the plea totally fails.” If they 
were merely trustees for the idol without 
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any beneficial interest in the surplus, the 
management of one might be considered as the 


management of the others, but that is not 


BO. e 


And the Subordinate Judge appears to us 
to have dealt with the case in the same way 
as the Judge did, as considering it as a trust 
of the whole, and not sufficiently bearing in 
mind that in reality it was a question of 
right to the beneficial interest in the surplus. 
As we have observed in the course of the 
argument, both Courts appear to have been 
inconsistent in what they have done, because 
after dealing with the question of limitation 
as if the whole was trust property, they give 
to the plaintiff what is in effect a decree for 
a share of the surplus, for a beneficial 
interest in the property without reference to 
any trust for the worship of the idol. 


We think that there is nothing in this case 
to prevent the application of the law of 
limitation, and with regard to the three 
respondents, Chunder Mohun Boy, Gopal 
Chunder Roy, and Nistarinee Dossee, we 
think the point which is taken in their favor 
js not a good one. It is said that it is 
admitted that they are entitled to 24 annas. 
That may be, but it does not prevent the 
application of the law of limitation to any 
further share which is not admitted. In 
order to bring them within Clause 18, they 
must Have received something on account of 
the share which they are claiming in the 
suit, and if they are claiming in the suit 
more than the 24 annas share they must 
show that they have been receiving some- 
thing in respect of the Jarger share. All 
that is admitted is that they have received 
the 2} annas share; it is not admitted as 
part of a larger share, or that they have 
been joining in the worship of the idol in 
respect of more than the 24 annas share ; 
therefore no distinction can, we think, be 
made between them and the other plaintiffs, 
respondents. 


The decrees of both the Lower Courts will 
be reversed, and the case referred?’ to the 
District Judge to find upon the evidence 
now iu the suit whether, within twelve years 
before the filing of the plaint, any payment 
has been made to any of the plaintiffs or to 
persons through whom they claim on account 
of the shargs claimed by them respectively. 


The Judge will return his finding to this 
Court. 
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The 20th December 1872. 
Present: 
The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Manager — Receiver— Attached Property— Second 
Attachments— Moveable Property—Notice of 
Atiachment—Act VIII of 1859 ss. 239, 243. 


In the matter of 
Messrs. Jolin Tiel aud Co., Petitioners, 


CENSUS 
Abdool Hye and others, Opposgte Party. 


Messrs. J. T. Woodroffe and C. Gregory 
for Petitioners. 


Messrs. J. H A. Branson, T. D. Ingram. 
A, F. Lingham, ond R. E. Twidale, aud 
Baboos Taruck Nath Palit, Boodh Sen 
Singh, and Rughoo Buns Sahoy for 
Opposite Party. 


A manager appointed under Act VIII of 1859 s. 243, 
go far as he is an officer of tlle Court, is at most the 
hand of the Court for the purpose of gatheiing in, on 
behalf of the judement<debeur the moneys due to him 
in order that they may be immediately applied to the satıs- 
faction of the decree, If he does more than thia, and 
deals with the subject of the property itself, he must do a0 
as the agent of the judgment-debtor, and not properly ns 
an officer of Court. 


Even a Receiver, ao poine by the Court in a Civil 
suit, with the object of preserving property and keeping 
it within the reach of the Court, until a final decree cm 
be made, ean but exercise at the utmost such powers 
and rights over the property as the parties to the snit 
turn out to be possessed of when their rights are finally 
determined, 


Where attached property is mortgaged by the jud. 
ment-debtor with the consent of all parties concerne., 
yet, so as to leave some proprietary interest in the judy 
ment-lebtor, any judgment-cieditor conung after t'he 
appointment of the manager and the making of the sat} 
mortgage, has a right notwithstanding to attach ari 
sell what remains of the judgment-debtor’s interest 11 
the property. 

An application for such second attachment canuet 
properly be refused by a Cowt on the pronn of the 

roperty being under the management of the District 

urt, pursuant to s. 248, even if the Judge's prea pt 
forbids such attachment. 

So far as property sought to be attached is moveable, 
if in the hands of the Judge or the Judge's Cowt u 
must be attached in the mode prescribed by the first purt 
of Act VIII of 1859 s. 239, and a notico »o sent to tha 
Judge is an effectual attachment of such moveable proper- 
ty, although ıt is refused by the Judge, whose refusal to 
receive the notice cannot make that no attachment 
which would otherwise be a good attachment. 


Phear, J.—Tue successive applications 
which the present petitioner has beer com- 
pelled to make to this Court seem to justity 
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the inference that the Courts below aud some 
of the parties before us are in a state of 
considerable bewilderment with reference to 
a matter which we venture to say a little 
careful consideration ought to make tolerably 
clear. 

In order to explain the view which we 
take of the case in its present condition, we 
will state a little in detail some of the pro- 
ceedings which have, been taken, and acts 
which have been done, in reference to the 
property in question, so far as these have 
been brought before us. 

Io 1867, Abdool Ali and Rumzan Ali 
purchased the Seetulpore indigo concern in 
equal shares. In 1868, we believe, Rumzan 
Ali’s share, was attached by the Bank of 
Bengal in execution of a decree for Rs. 14,000, 
and by Guneshee Lall in execution 
of a decree for Rs. 40,000, both decrees 
having been made in suits in the Judge’s 
Court, which it will be convenient to desig- 
nate as suits A and B. Rumzan Ali died 
shortly after this was done, and is now re- 
presented by Abdool Hye and Mehndi 
Khanum. Abdool Ali bought the Bank 
of Bengal’s decree for Rs. 14,000 in the 
suit A. Then, in 1869, Abdool Ali as owner 
of 8 annas share, and also as decree-holder in 
the suit A, having an attachment for the 
Rs. 14,000 over the other 8 annas share, 
and the decree-holder in suit B, he also 
. having an attachment over the second 8 annas 
‘share for the Rs. 40,000, and Abdool 
Hye and Mehndi Khanum, the judgment- 
debtors in both the suits A and B,—all these 
persons jointly petitioned the Judge to 
appoint a manager of the attached property 
under the provisions of Section 248 of the 
Civil Procedure Code. In order to carry on 
such management of the property as the 
parties understood this manager was ap- 
pointed to effect, and in order to work the 
concern, it was found necessary to raise some 
money ; and accordingly, with the consent 
and approbation of the Judge, these four 
parties whom we have just now mentioned, 
reckoning Abdool Ali in his different capa- 
cities as two persons, jointly authorized the 
manager to borrow money from the 
decree-holder in the suit B; and for the 
purpose of securing the repayment of the 
money so borrowed, they joined in executing 
a mortage of the indigo concern, the indigo 
weed, and so on, to Rughoonath Pershad, the 
decree-holder, as we have already said, in 
the said suit. 

Under this arrangement the manager 
worked the concern and allowed Rughoonath 
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Pershad, the mortgagee, to receive and sell 
the indigo which was produced. 

Let us stop here for a mfoment to see what 
is the real result of this state of things. 
The property, which was the subject of 
attachment in the suits A and B, was partly, 
as we understand, immoveable property, such 
as land, houses, and buildings in the posses- 
sion at the time when the attachment was 
made of the judgment-debtor or his agent, 
and partly moveable property in the shape 
of implements and machinery of the concern 
and indigo already made or in the process of 
manufacture,—this portion of the property 
also being in the possession of the judgment- 
debtor or his agent. We assume for the present 
that the attachment of these respective pro- 
perties was properly effected according to their 
nature and pursuant to the provisions of the 
Civil Procedure Code. If this was so, we 
may say by the way that such of the move- 
able property—indigo, and s0 on,—as was in 
the hands of the judgment-debtor himself 
and belonged to him must have been manu- 
ally seized by an officer of the Court; while 
so much of it as was in the hands of a co- 
shareholder for his benefit, would probably 
have to be attached by notice and proclama- 
tion. But whatever indigo or other move- 
able property was not effectually attached at 
that time, and whatever indigo and moveable 
property came into existence subsequently 
thereto, would remain unattached until some 
further valid act of attachment was done. 
Now it is important to bear in mind that 
none of the property attached, either move- 
able or immoveable, was in fact sold or 
ordered to be sold. On the contrary, satis- 
faction of the decree was sought to be at- 
tained by the process which is prescribed in 
the first part of Section 243 of the Civil 
Procedure Code. That Section in its first 
part rans thus :—‘‘ When the property at- 
“tached shall consist of debts due to the 
“party who may be answerable for the 
“amount of the decree, or of any lands, 
“houses, or other immoveable property, it 
“ghall be competent to the Court to appoint n 
“manager of the said property, with power to 
“gue for the debts, and to collect the rents or 
“ other receipts and profits of the land or other 
‘“immoveable property, and to execute such 
“ deeds orinstramentsin writing as may be 
‘necessary for the purpose, and to pay 
“and apply such rents, profits, or receipts 
“towards the payment of the amount of 
“decree and costs.” Itis to be observed, ns 
we understand this Section, that this proceed- 
ing does not change the property in the 
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subject which is attached and nffected by it, 
It seems to us that the manager go appointed 
by the Court, so far as he is an officer of the 
Court, is at most the hand of the Court for 
the purpose of gathering in on behalf of the 
judgment-debtor the moneys due to him, in 
order that they may be immediately applied 
to the satisfaction of the decree, i. e., to the 
discharge of the judgment-debt. If the mana- 
_ ger so appointed affects to do more than this, 
and deals with the subject of property itself— 
if for instance he carries on such a concern as 
this Seetulpore indigo concern and works it as 
a proprietor would work it,—he must do so, 
in our opinion, as the agent of the judgment- 
debtor, and not properly as an officer of the 
Court. Weneed hardly here remark that, 
on the original side of this Court, a question 
has been lately considered and discussed at 
some length as to what are the proper 
functions, and what is the true status, of n 
Receiver appointed by the Court in a Ciyil 
suit, with the object of preserving property 
and of keeping it within reach of the Court 
until a final decree can be made between the 
parties. We may, however, say, we consider 
it to be quite settled thnt the Receiver, even 
in that cnse, can but exercise at the utmost 
such powers and rights over the property as 
the parties to the suit turn out to be possessed 
of when those rights are finally determined. 
He does not, as seems sometimes to be ima- 
gined, in some mysterious way represent the 
Court itself, and by virtue of its authority over- 
ride the parties and all the world besides. We 
do not know whether it has ever been held that 
the District Courts of this country have the 
authority to appoint a Receiver of such a 
character as that which we have just men- 
tioned ; probably they woald be held to have 
it, if it should become necessary in order 
completely to administer justice within their 
jurisdiction to make such an appointment. 
But we do not at this moment remember any 
ease in which auch an appvintment has been 
made, and we believe that at any rate such 
cases if they have occurred are exceedingly 
rare. But however this may be, the manager 
who has been appointed by the Judgés Court 
in the present matter now before us, does not 
trace his authority to any general powers of 
the Court. He is certainly, nothing other 
than such an officer as the Court is expressly 
authorized to appoint by Section 248, and it 
appears to us that the purpose of that Section, 
so far as concerns the appointment of a manag- 
er, is limited to the collection of moneys and 
money-profits which may be due to the 
judgment-debtor, as we have already said. 


We are very strongly of opinion that it 
never was the intention of the Legislature, 
when it used the words of the first part of 
that Section, to give a Court powe: to take tho 
property of judgment-debtors into its own 
hands, and to manage it ns of its own author- 
ity during a course of years for the benefit 
of certain favored judgment-creditors to 
the exclusion of all others. We think that 
ifthe Legislature had entertained the intention 
to confer such an extraordinary power, it 
would have expressed it clearly, and would 
have taken care to hedge the gift about with 
qualifications which are, as it seems to us, 
absolutely necessary to prevent the exercise 
of it from leading to very great mischief 
indeed,  ' . 

Itapnears to us then that, notwithstanding 
the appointment of the manager in this ense, 
the indigo concern of Seetulpore continued to 
be the property of the judgment-debtor, 
although, of course, it remained by 1eason of 
the attachment, so long aud so far as the at- 
tachment was maintained and extended, in- 
nlienable as against the judgment-creditors in 
suits A and B, and that all the indigo in being 
at that time which was not actually attached, 
and all the indigo then in prospectu which was 
afterwards completely made, were entirely at 
the disposal of the judgment-debtor. 

Next comes the mortgage which was made 
by the judgment-debtore, Abdool Hye and 
Mehndi Khanum, to Rughoonath, with the 
consent of Abdool Ali in both his capacities, 
and of course of the decree-holder Rughoo- 
nath, i. e., the decree-holder in suit B. That 
mortgage, by renson of this consent, must, 
notwithstanding the previous attachment, be 
good against the judgment-creditors in suits 
A and B ; and it must also be good, so long 
as it continues alive, and so far as itis opera- 
live, against all subsequent attaching decree- 
holders. We have not had the means or the 
opportunity, nor has it been necessary for 
our decision on the present application that 
we should have been afforded the opportunity, 
of making ourselves acquainted with the 
details of this mortgage. It is possible that 
the operation of it by its terms did not 
extend beyond a season : we do not know how 
that may be. But at any rate, even during 
the whole time of its being in force, it would ` 
lenve some proprietary interest in the judg- 
ment-debtors ; and it is quite clear to us that 
any judgment-creditor of these judgment- 
debtors, who coming after the appointment of 
the manager and the making of the mortgage, 
desired to have recourse to the property of the 
Judgmeut-debtors in execution of a decree, 
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had a right, notwithstanding the existence of 
the mavager and notwithstanding the exist- 
ence of the mortgage, tò attach and sell such 
property of the judgment-debtors or interest 
in the concern as remained to them, subject 
to the mortgage, as long as the mortgage 
* sgubsisted, and independently of the mortgage 
whenever the mortgage was redeemed or 
ceased to operate. 

Now we learn from the affidavit of Abdool 
Ali, which is put in by Rughoonath in this 
case, that, afier the mortgage of 1869, other 
mortguges or one other mortgage at any rate, 
namely, the last one of the Sth February 
1872, was made to Rughoonath. But in the 
interval, namely, on the 12th July 1871, 
the present petitioners obtained a decree in 
the Subordinate Judge’s Court against Abdool 
Hye and Mehndi Khanum for Rs. 14,827. 
An application was made by them for 
execution of this decree by the attacliment 
of Seetulpote indigo concern, indigo, and 
other property, which was refused by the 
Subordinate Judge on the ground that these 
properties were under the management of 
the Judge’s Court, pursuant to Section 243 
of the Civil Procedure Code, for the purpose 
of paying off prior creditors, and that the 
Judge had issued a precept to him forbidding 
the attachment. 

Now it is we think clear from what we 
have already stated, that at that time, inasmuch 
as the property, originally attached by the 
judgmeut creditors in A aud B, had never 
been sold in execution, it was at most still 
under attachment (although probably the 
moriguge alienation had done away with 
that), aud we think it is also clear that there 
is nothing in the Civil Procedure Code to 
prevent the property which has been once 
attached from being afterwards attached by 
a judgment-creditor in another suit, if only 
this be done before it has been sold by order 
of Court, und sgo the judgment-debtor divested 
of all i:ights to it. It may bea slight ques- 
tion, no doubt, in some cases how the second 
attachment should properly be effected. But 
that there is in truth no real difficulty in the 
matter is shown by the fact that second 
attachments have now been for years under 
_ the provisions of the Act, effected without 
any serious objection on the part of the prior 
jadgment-cr editors. 

The Subordinate Judge was, therefore, 
manifestly eutirely wrong in refusing the 
petitioner’s application for attachment on the 
ground upon which he based his refusal, and 
the Judge’s precept did not add any additional 
reason in his fuvor. 


Accordingly, upon an application made to 
the High Court, an order wag passed dated the 
29th February 1872, directing the Subordi- 
nate Judge to exercise his gurisdiction, aud 
to proceed in the matter of the execution 
without reference to the Judge’s precept. 
Notwithstanding this order of the 29th 
February of tle present year, the peti- 
tioners have not yet been able to obiain 
from the Subordinate Judge an effective 
order for attachment. They made formal 
application for it on the 15th July 1872, 
and an order was passed on the fvllowing 
day for attachment. An objection to this 
order for attachment was made by Rughoo- 
path Pershad on the 18th July, and overruled. 
But for some curious reason or another, the 
attachment was not in fact made. 

Again, on the 25th July 1872, the Subor- 
dinate Judge ordered the attachment to be 
effected by proclamation in Court and by 
notices directed to the Judge and the manager 
of the property. Baut as the Judge, on the 
3rd August, sent back these notices and 
refused to receive or carry out the requisite 
processes on the ground that Svetulpore 
factory was already under attuchment, and 
that the indigo was mortgaged to Rughoo- 
nath, and that the judgmeut-debtor had no 
concern with the indigo, the Subordinate 
Judge, on the 10th August 1872, refused to 
issue the attachment, and in fact recalled 
his order of the 25th July, saying that the 
property was not the property of the judg- 
ment-debtor. It seems to us that in this the 
Subordimate Judge has exactly repeated that 
step which this Court on the 29th February 
last declared was wrong. He has irregular- 
Jy, in consequence of a roobakaiee from the 
Judge, refused to grant to the petitioners 
thut order for attachment which they, as 
‘judgment-creditors in a suit in his Court, had 
aright to claim from him. It is not because 
the property which is sought to be attached 
is in the hands of third persons, or even in 
the hands of the manager of the Court 
appointed under Section 243, that it is to be 
safe from attachment of all other creditors. 
The proper course for the Subordinate 
Judge to take is to attach the property 
which is pointed out to him in such a way 
as will make a valid attachment according 
to the nature of the property. If any persou 
is aggrieved by the attachment when made, 
he can come before the Subordiyate Judge 
regulatly according to Jaw under the pro- 
visions of the Civil Procedure Code, and ask 
that the attachment be removed. 

We do not think we we called upon on 
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this occasion to instruct the parties how the 
particular propery should be attached; and 
indeed we are not sufficiently informed as to 
its situation to bewable to do so, nor ia it 
possible for us now to say how far the pro- 
perty is bound in favor of the mortgagee 
Rughoonnth as against the rights of the 
present jadgment-creditora. It may be 
that the manager, by virtue of the authority 
given him by the proprietor in the mortgnge 
transaction antecedent to the present peti- 
tioner’s decree, is solely the agent of Rughoo- 
nath and Abdool Ali, or even solely of 
Roghoonath himself; or it may be, on the 
other hand, as the result of the suceessive 
dealings with the property and the proceed- 
ings which have been had that neither 
Abdool Ali nor Rughoonath has the slightest 
right to alienate the Seetulpore factory or 
its proceeds ns agninst persons who must be 
taken to have an attaclrment dating back to 
July 1871. We merely mean to say that 
we are not in a position now to decide as’ to 
the relative proprietary rights to the Seetul- 
pore factory nnd its proceeds of the different 
persons who have now appeared before us. 


- All that we say judicially is that the Subor- 


dinate Jadge ought, at the request of the 
petitioners, jadgment-creditors, under a 
decree of the 12th Jaly 1871, to have attached 
the property pointed out to: hinr by the peti- 


tiouers according tothe nature of the judg- 


ment-debtor’s iuterest init, as described by the 
applicants. It seems to us that he has wrongly 
on two occasions refused to.exe: cise that juris- 
diction which he was bound to exercise upon 
the application of the judgment-creditors, and 
that he must now be directed to issue execution 
according to their application. And we 
think it must be added that the attachment 
now ordered to be made must, as agninst the 
parties to this rule, so fur as is necessary to 
protect the interest of the petitioners, dute as 
if it had been made on the firat application 
in 1871. 

As there has been: some considerable con- 
fusion apparently in the minds of both the 
Judges of the Courts below as to the mode 
of right attachment, we think we may per- 
haps safely add that so far as the property 
sought to be attached is moveable, if it be 
m the hands of any ene who can be consi- 
dered as the Judge or the Judge’s Court 
(although we do not understand how it can 
rightly be so), if must be attached in the 
mode prescribed by the first part of Section 
239 ; and therefore we think that the notice 
which was once sent by the Subordinate 
‘Judge to the Judge, although. it was refused. 


by the latter, was in truth an effectual attach- 
ment of anything in the shape of moveable 
property, if there was any such, in the hands 
of the Judge, The Judge could not make 
that no attachment which otherwise would 
be a gond attachment by refusing to receive 
the notice. Also as to the immoveable pro- 
perty sought to be attached as property 
entirely or partially belonging to the judg- 
ment-debtor, and as property in the hands of 
other persons on his behalf, it would be 
similarly attached according to the provisions 
prescribed by the first part of Section 239, 
As to the immoveable property the parties 
will have no difficulty, for that must be attach- 
ed in one way, and one way only. : 

The petitioners ought to have their cosis, 
which we assess at Rs. 250. Costs are 
allowed as- against all the respondents jointly, 





The lOth December 1872. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, and Sir Robert 
"P. Collier, 


Construction —Interest—Order nunc pro tune. 


On Appeal from the High Court of Judi- 
cature at Font William in Bengal.* 


Gopee Kissen Gossamee 
versus 
Brin fabun Chunder Sircar and another, 


Mr. Leith and Mr. Merivale for 
Appellant, 


Mr.. Doyne and Mr. J. Cutler for 
Respondents, 


On a question of construction of an order of Her 
Majesty, the words “the plaintiff is to have judgment 
for hig moiety, with interest at the fall legal rate, and 
the costs of the proceedingsin the Court below” were 
held as intended to give plaintiff the moiety claimed 
by him of the sum which he alleged. to be due for prin- 
cipal and arrears of interest (at 12 per cent.) equal to the 
principal upon a certain kurarnamah and bond, and fo 
allow the interest from the date of the institution of the 
suit up to realization. 

Hes o further that, in the account taken by appellant 
as the foundation for his proceeding in execution, hte was 
not warranted in making a ræt at the date of the order 
of the Principal Sudder Ameen dismissing the suit and ` 
assumug that interest should run upon the consolidated 
sum from that date; as in the absence of special direc- 
tions it could not be presumed that the Appellate Court 
intended to make an order nuno pro tuno which would 
give compound interest from the date of the decree of 
the Court of first instance, 
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* From the judgment of Kemp and F. Jackson, JJ., 10 
Miscellaneous Appeal, No. 80 of 1870, decided 7th 
July 1870. 
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Sir James Colvile—Tuetr Lordships 
cannot but regret that the litigation to which 
the former order of Her Majesty might 
‘reasonably have been expected to put an end, 
has been prolonged by the proceedings which 
have led to the present appeals. 


Their Lordships are first called upon to 
‘construe the order of Her Majesty of the 7th 
“August 1869 in respect of what may be 
termed the principnl sum thereby awarded. 


‘The words of the order are that the plaintiff 


is to have judgment for his moiety, with 
‘interest at the full legal rate, nnd the costs 
‘of the proceedings in the Court below. The 
first question is, what is meant by his 
moiety ? Upon that point their Lordships 
entertain no doubt that the order intended 
'to give to the plaintiff the moiety claimed by 
him of the large sum of say ae 69,000 odd, 
which he alleged to be due for principal aud 
arrears of interest equal to the principal 
upon the kurarnamah and bond. That that 
owas what the plaintiff was suing for is shown 
by his plaint and by the account in the 
nature of particulars of demand which is 
annexed to the plaint. We therefore start 
with a decretal order awarding to the plasin- 
tiff Rs. 84,865-6-7 as the principal sum 
recoverable in the suit. 


Their Lordships may observe with refer- 
ence to the question whether the kurarnamah 
carried interest, which the respondents have 
tried to raise on the present occasion, that 
it would be, impossible for their Lordships, 
whatever view they might entertain, to go 
behind the former order, and to allow any 
matter concluded by that order to be re- 
argued on this appeal. Nor does there seem 
to be any reason to doubt but that it was 
properly decided on the former appeal that 
the kurarnameh did bear interest. 


Her Majesty’s order, then, awards 
Rs. 34,865-6-7 with legal interest, that is, 
interest at the Court rate of 12 per cent. 
And looking to the course of the Courts in 
India, their Lordships are of opinion that it 
was the intention of the order to give that 
gum with interest at that rate from the date 
of the institution of the suit up to realization. 

The question then arises whether, in the 
account which wis taken by the appellant 
as the foundation for his proceeding in exe- 
cution, and which is embodied in the petition 
for execution, he was warranted in making 
a rest at the date of the order of the Prin- 
cipal Sudder Ameen which originally dis- 

, missed the suit, and in assuming that inas- 
much as that sum with interest ought then 
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to have been awarded to him with costs, in- 
terest should run upon the gonsolidated sum 
from that date. Their Pine are of 
opinion that, notwithstrnding the passage 
which has been cited from Mr. Macpherson’s 
book, they are not warranted in giving that 
interpretation to the present order, consider- 
ing the terms in which it is expressed. They 
have the benefit of beng assisted on this 
occasion by Sir Barnes Peacock, who has 
had so much experience in the High Court 
in administering the present code of pro- 
cedure. And although the Appellate Court 
might have the power, if it thought fit, to 
make such an order as it is suggested would 
have been made according to the former 
practice, it is now, we understand, quite as 
commqu to'give, on appeal, merely a decree 
for the principal sam awarded, with interest 
from the commencement of the suit to the 
realization of the sum. And, in the absence 
of any speciul directions, it cannot be pre- 
sumed that there was an intention to make 
an order nune pro tunc, which would have 
the effect of making a rest at the date of 
the decree of the Court of first instance and 
of giving compound interest awarded from 
that date. 

Their Lordships therefore think that upon 
that point the petition of the appellant 
sought for too much. In other respects 
they are with him, and they are with him 
upon the principal question which has led 
to these appeals. 

The order which their Lordships propose 
humbly to recommend Her Majesty to 
make will be the following: “ Declare that 
“the appellant, under the order of Her 
“Mnjesty of the 7th August 1869, was 
t entitled to the sum of Rs. 84,865-6-7 with 
“interest at 12 per cent. from the com- 
“mencement of the suit to the date of Her 
“ Majesty’s order, with the costs in the 
“ Courts below. Also declare that he is enti- 
“tied to interest at the rate of 12 per cent, 
“on that consolidated sum from the date of 
“the order to the date of renlization ; aud 
“declaye that he is further entitled to the 
“gum of Rs. 3,289-2-4 for the costs of the 
“former appenl, and also to the costs in the 
“ Indian Courts incurred in the proceedings 
“for execution, and to the costs of this 
“appeal. And let the cause be remanded 
“to the High Court, with directions to cause 
“execution to issue accordingly.” Their 
Lordships have not thought fit to recom- 
mend that the appellant should be allowed 
interest on the costs of the former appeal, 
since they underatand that, according to 
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practice, costs given here do not carry 
interest unless the contrary is expressed in 
the order 

With regard t the cross-appenl of the 
respondents Brindabun Chunder Chowdhry 
und Sreesh Chunder Sirear Chowdhry, 
their Lordships will humbly report to Her 
Majesty that their appeal ought to be dis- 
missed with costs. 


The 17th December 1872. 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Joint Property— Partition — Cause of Action. 
` Case No. 90 of 1872. 


Regular Appeal from a-decision passed by 
the Subordinate Judge of Patna, dated 
the 28rd January 1872. 


Jugoo Lall Oopadhya (Defendant) 
Appellant, 


Versus 


Manoohur Lali Oopadhya (Plaintiff ) 
Respondent. 


Messrs. R. E. Twidale and C. Gregory 
for Appellant. 


Baboos Unnoda Pershad Banerjee and 
_ Mohesh Chunder Chowdhry for Reaponud- 
ent. 


In a suit between brothera who had beeu in joint 
possession of property of various kinds and carried on 
Joint business until an alleged recent partition, where 
plaintiff sought to recover a proportion, equal to his 
share, of a sum of money said to have been taken by 
defendant from the joint funds : 

Hep that, unless the plaintiff could show that all 
the joint property had been divided excepting the eum 
in question, or that all the property had been divided 
and on an adjostment of accounts of past expenses 
there waa a loss equal ın amount to that item, he had 
no cause of action to sue for a moiety thereof, 


Phear, J—Tue plnintiff and the defend- 
ant in this guit are brothers, who until very 
lately were in the joint possession an enjoy- 
ment of very considerable property of vari- 
ous kinds. The snuit was brought on the 
24th July 1871, and it appears that although 
at that time partial partition of the property 
had been effected between them, there still 
remained gome portion of the property 
which was not divided. 

The plaintiff in this suit seeks to recover 
Rs. 7,265 10 principal, and Rs. 1,983-8 
interest, upon a right of action which 


he thus states :—“ While the business was 
“jointly carried on, the defendant took 
“from the joint funds notes of Rs. 15,500 
‘on the 21st and 22nd Srabun 1925 Sum- 
“ but, corresponding with the 25th and 26th 
“ July 1868, and appropriated them to his 
“exclusive use. Notwithstanding the exe- 
“ cution and completion of the ikrarnamah, 
“dated the 30th March 1869, stipulating to 
‘‘ effect partition of the real and personal 
“* properties, ancestral and acquired, in the 
“ names of the parties or in those ‘of other 
“persons, the defendant has not, though 
“ repeatedly asked, paid Rs. 7,265-10 
“ which is due by the defendant in propor- 
“tion to your petitioner's 74 annas share in 
“the entire sum of Rs. 16,500, after dedac- 
“ tion of Rs, 8,234-6 in proportion to his 
“ (defendunt’s) 84 annas share, Hence the 
“ guit,” 

The plaintiff goes on to state—* The 
“ cause of action against the defendant arose’ 
“ on the 15th April 1869, the date on which 
“the defendant was, after the completion of 
“the said deed, asked for, but did not make 
“ the payment.” 

The defendant amongst other things object- 
ed that the plaintiff had shown no right 
of action, and, as the Subordinate Judge 
says, placed this issue upon two grounds, 
first, “ that the suit is opposed to the stipula- 
“ tions contained in the solehnamah of the 
“30th March 1869; and, secondly, that 
“before partition of all the effects of the 
“ family, it was not competent to the plain- 
“ tiff to sue for the division of a particular 
“item.” 

The Subordinate Judge overruled both 
these heads of objection and decided the 
first issue in favor of the plaintiff, holding 
(hat the plaint did disclose a complete cause 
of action. 

It seems to us that in this the Subordinate 
Jadga was wrong. The plaint which we 
have read not only does not state that a 
partition of the property had been effected 
excepting so far as concerned this item of 
Ra, 15,500, but even, as we think, shows 
very clearly that no sort of complete parti- 
tion had been atrived at between the parties. 
It states that an ikrarnamah was made on | 
the 30th March 1869, “ stipulating to effect 
partition of the real and personal properties, 
aucestral and acquired,” and that ‘the 
cause of action aguinst the defendant arose 
oo the 15th April 1869, the date on which 
the defendant was, on she completion of the 
said deed, asked for, but did not make the 
payment.’ It appears to us from these 
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statements in the plaint that the plaintiff 
purposely abstained from saying that all the 
property had been divided excepting this 
outstanding Rs 15,500 in the hands of the 
defendant, and the only reason thnt'we can 
suppose existed for his so abstaining ís that 
it was not the fact that n eomplete partition 
had been come to; and according to the find- 
ing of the Subordinate Judge, it appears 
also, we think, that as a matter of fact sueh 
a complete partition bad not been made, 
because he says, in meeting the objection 
that before partition of all the effects of the 
family it was not competent to the plaintiff 
to sue for the division of a particular rein, 
he says— A part at least of the joint estate 
“appears from the statements of ‘both the 
“parties to have been divided. If the 
s“ defendant keeps back from tlie partition a 
“ portion of the common fund and dechnes 
to give to the plaintiff his share of it, the 
4 plaintiff is not, in our opinion, debarred 
“from biinging a suit for the recovery of 
“his share; nor do I think the defendant ‘is 
“ putto any unfair disadvantnge in conse- 
“quence of such suit; for, should the 
“ plaintiff have in his turo taken to himself 
“any money without accounting for it to 
“the defendant, there is nothing to prevent 
-*. the latter from seeking a similar redress.” 

' The plaintiff then, at the time when the 
judgment wes passed, bad not found himself 


» in a position to satisfy the Judge that a par- 


tition of all the property, excepting this sum 
of Rs. 15,500, had been effected between 
himself and his brother. But it seems to us 
that under the circumstances which have 
been disclosed as te the relation of these two 
parties, unless the plaintiff can show that all 
the joint property had been divided except- 
ing this item, or that all the property had 
been divided and on an adjustment of 
acecounts of past expenses there was a loss 
equai in amount to this item, he lad no 
cause of action to sue for and to obtain a 
decree giving him one-half of it. We think, 
therefore, that this suit ought to be dis- 
missed. 

- The defendant took this objection at the 
first possible opportunity and supported upon 
_ just ground. We do not think that we 
ought to refuse to give him the benefit of that 
objection now, if we think that the Judgo in 
the Court below was wrong in not acling 
upon that objection in the first instance. In 
this view, inasmuch as it seems to us that 
the plaintiffs suit must fail because he has 
not succeeded in showing the eause of action, 
it becomes unnecessary for us to express any 
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opinion npon the other branch, as we may 
call it, of the first issue, napely, whether or 
not the suit is opposed to" the stipulations 
contnined in the solehn#mah of the 30th 
March 1869. We may venture, however, to 
say this much, that we think that objection 
necessitates very careful consideration of the 
terms of the said ikrarnamah, and that in 
our judgment it hns not been very thoroughly 
dealt with in the judgment of the Subordi- 
nate Judge. 

‘ We think the plaintiff's suit must be dis- 
missed with costs in both the Courts. 


The 19th December 1872. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Suit for Possession (or Ejectment) by Morigagors. 
Cases Nos. 219 and 228 of 1871. 


Regular Appeals from a decision passed by 
the Judge of Patna, dated the 25th July 
1871. 


Mussamut Ameena Beoum and others 
(Defendants) Appellants, 


versus 


Mussamut Doordaneh Khanum and others 
(Plaintiffs) Respondents. 


Baboos Hem Chunder Banerjee aud Mohesh 
Chunder Chowdhry for Appellants. 


Ur. C. Gregory and Moonshee Makomed 
Yusoof for Respondents. 


In a suit for possession by parties claiming as mortga- 

against two defendants, vis. (tst) the representa- 

tives of the original mortgagees ; and (2nd) cored ties 

who were alleged to have effected, in collusion with such 

representatives, a fraudulent transfer of the property from 
their hands into another name: , 

HELD, with reference to the shape of the suit which was 
one for possession (4. 4, according to English legal phra- 
seology a suit for ejectment) and which was found to be 
bared by limitation against defendant No. a decree 
could be “rightly given agamst defendants No. 1, who 
were in no sense in possession. 


Phear, J—Tms is a snit of a somewhat 
unusunl character. It is brought against two 
gets of defendants described in the plaint 
itself ag defendants No. 1 and defendants 
No. 2. The plaintiffs claim as heirs of one 
Hossninee Begum, or as persons who are 
entitled to recover by her right. They say 
that Hoseainee and her brother in the year 
1238, just forty years before the suit, lensed 
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certain property to the ancestor of. the defend- 
ants No. l at q rentof Rs. 290 in the 
whole; and tht four years afterwards, 
namely, in the year 1242, Hossninee nlone 
(her brother having died in the meanwhile), 
by a bond pledged this property so lensed 
with the lessee as security for :epayment of 
osum of money which, converted into cur- 
rent rupees, is Rs, 1,062-8. They say 
further that this; loan was paid off by the 
usufruct at the end of the year 1248; that 
Hossainee, who was then alive, did not 
thereupon enter into or obtain the enjoyment 
of the rent reserved in the lease, but died in 
1249 without having done 80, and was suc- 
ceeded in her rights and property by her 
uncle. Hazem Ali; that Hazem Ali, who 
lived for twenty years after this date, also did 
not get the enjoyment of this property or 
receive the rents, ‘They admit, however, 
that during that time he brought a redemp- 
tion suit for the purpose of recovering the 
subject of the lease from the ancestor of 
defendants No. 1, and failed in the suit 
because he was for ‘some reason or another 
induced not to appear on the day of the 
trial, 

The plaintiffs’ case further is that Hazem 
Ali died in 1269, and that they then became 
entitled to his property or proprietary rights 
as his heirs. 

They go on to allege that in 1860, ten 
years before the date of the present suit, 
Ameena Begum, the second of the defend- 
ants No. 2, pretended to grant a mokururee 
of this property, which was the subject of 
the mortgage bond. to the first of the defend- 
ants No. 2, Sheo Sahoy Lall; and that this 
proceeding on ber patt wns effected in collu- 
sion with defendants No. 1 for the purpose 
‘of fraudulently transferring the property from 
the hands of the mortgngees represented by 
the defendants No. 1 into another name, and 
so preventing the plaintiffs from recovering 
on the strength of their mortgage. 

On the state of facts (represented in or 
apparent from the plaint) they seek to obtain 
a decree for possession fiom both sets of 
defendants, and say that they will postpone 
to some futuro time the bringing of a snit 
for mesne profits in respect of the period 
during which the mortgagees have been 
holding the Jand since the mortgage-debt was 
paid off or satisfied by the usufruct. It is 
therefore appnrent from the statements in the 
plaint itself that the plaintiffs and those 
through whom they claim hnve had no bene- 
ficial enjoyment of the property, which is the 
subject of the suit, for just thirty years 
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previous to the date when the plaint was filed. 
The suit itself is iu the nature of a redemption 
suit as against the first set of defendants, and 
therefore ought to ask for the full remedy 
which the plaintiffs are entitled to cluim from 
defendants No. 1 on the footing of the 
mortgage relation, Yet the plaintiffs abstain 
from asking for the mesne profits which, 
according to their case, bad accrued due in 
respect of a very long period indeed, aad 
they put the suit into the simple form of 
ejectment in order to obtain a binding decree 
against defendants No. 2, who, according to 
their own showing, are strangera to the 
mortgage transnction altogether, and can only 
be brought into this suit at all jointly with 
the defendants No. 1 upon the ground that 
by their fraud they identified themselves 
with the defendants No. 1 in their character 
of mortgagees, It, therefore, seems to us 
almost impossible to avoid coming to the 
conclusion, from the perusal of the plaint 
itself, that this suit is merely tentative in its 
nature, and we may even say speculative. 
Certainly it is one in which it behoves the 
plaintiffs to make out a strong case, and 
amongst other things to explain on some 
reusongble ground low it happened that they 
and their predecessors in title for a period, 
as we have said, of thirty years, have ab- 
stained from auy serious endeavour to obtain 
the enjoyment of this somewhat considerable 
property. We say considerable, for we , 
remark that the rent reserved upon it in 1238 
was Its, 290, aud we suppose that the 
proper rent for the same property must be 
much larger than that at the present time after 
the lupse of forty years and upwards, Yet 
there has not been, fiom beginning to the end 
of the evidence adduced, an attempt to 
account for this remarkable abstinence on the 
part of the plaintiffs predecessors. The 
pluintiffs came into Court resting simply upon 
this one basia for their claim, namely, “ we 
“are the representatives of the original mort- 
“ ongors, aud both of you are people who are 
‘in the situation of mortgaygees.” . 

On the other side, che defendants No. 2, 
who are, so to speak, strangers, say, we have 
been in the enjoyment of this property as of 
right for a period greater than the period of 
limitation, und therefore the plaintiff’s suit is” 
barred. But the truth further is, they add, 
that it is Ameena (and for a time her sister) 
our vendor, and not your side of the family, 
who has all along been in the actual enjoy- 
ment of the property. And it seems to us, 
upon looking at: the evidence that the 
testimony of the witnesses lies all one way 
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on this point. As we have already remarked, 
the plaintiffs do not pretend to show any 
enjoyment on the part of themselves or their 
predecessors, and it is rather a significant 
fact against them that Hazem Ali did once 
(ry to obtain possession in some fashion and 
for whatever cause failed. Then, on the 
defendant’s side, there is undoubtedly the act 
of ownership involved in the granting of the 
mokururee pottah by Ameena in 1860, which 
is admitted by the plaintiffs themselves, 
because they seek in their plaint to set aside 
that deed as being hostile to their rights, and 
there is no real attempt in the examination, 
or rather the cross-examination of the defend- 
ant’s witnesses, to make out that theenjoyment 
of the property since 1860 has been other than 
consistent with the terms of that transaction. 
So that nlmost on the showing of the plain- 
tiffs themselves, there has bean adverse 
enjoyment by the defendants No. 2 of this 
property for certainly upwards of ten years, 


Then, there is evidence given by the de- 
fendant’s witnesses of the payment of rent on 


- necount of this very zur-i-peshgee lease to 


Ameena ond her husband. We would not 
say, judging merely by the depositions on the 
record, that this evidence is altogether so good 
in its character as the Court had a right to 
expect that it should be at the hands of par- 
ties in the position of the defendants No 2. 
Still there itis, and itis practically unim- 
peached by anything in the case. And finally 
there is the account which was made up in 
1860 and formed the consideration for the 
granting of the mokururee lease. 


In view of this body of evidence on one 
side, we feel ourselves unable to come to the 
conclusion which the Subordinate Judge ap- 
pears to have arrived at, namely, that the de- 
fendants had not mnde out a case of possession 
for a period of twelve years. It seems to us 
that the defendants have really shown a pos- 
session which extends as far back as the date 
of the death of Hossainee, and the plaintiffs 
have totally failed to establish any such fraud 
(or indeed any fraud at all) on the part of 
the defendants No. 2 as is necessary, if the 
plaint be treated as an application to redeem, 
to put them in the position of the original 


‘mortgagees, or their representatives defend- 


ants No. 1. As far as we can see, there has 
been a bona fide posseasion on the part of 
Ameena as of right for a very considerable 
length of time. We fail to see upou the evi- 
deuce any reason for treating her as if she 
had obtained the property. from the mortga- 


gee either by purchase or fraud, or for any 
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other reason was relative to the plaintiffs in 
the position of mortgagee of this property. 

On the whole, then, we thnk that the plea 
of limitation ought to be ugheld, and that so 
far as regards the defendants No. 2 the suit 
ought to have been dismissed. 

As regards the defendants No. 1, the mat- 
teris not aliogether so simple. They un- 
questionably ure the representatives of the , 
original mortgagee, and we think also that 
the plaintiffs have established that they are 
the persons entitled to claim as mortgagors. 
Bat it follows from what we have said with 
regard to the case made out by the defend- 
ants No. 2 that the defendants No. 1 are 
not in possession of the property. Now this 
suit has been, we suppose, advisedly put into 
the shape ofa suit for possession only ; that 
is, according to English legal phraseology, it 
is simply a suit for ejectment; and as the 
defendants No. 1 are in no sense in possession 
of the property according to the facts made 
out by the evidence, a decree for possession 
cannot rightly be given against them. It 
may well be that they have committed a 
breach of trust as against the plaintifte, and 
for that reason are liable to make good the, 
loss to them, or perhaps we should say might 
have been made liable in a suit properly fram- 
ed for that purpose. Be this os it may, io 
this suit it seems to us that a decree against 
them for possession and for damages in the 
shupe of mesne profits until that possession 
shall be given is a wrong decree, and we 
need not stay to point out what inconvenience 
a decree for damages under the circumstances 
we have mentioned, in the shape which 
the Subordinate Judge has given to it, would 
lend to. On the whole, therefore, we think 
the suit should be dismissed against the 
defendants No, 1 os well as against the 
defendants No. 2. , i 

Tho suit must be dismissed with cbsts io 
both the Courts. 


The 20th December 18722. 


P Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 
Ezecution— Interest. 


Case No. 258 of 1872.. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Tirhoot, 
dated the 26th June 1872. 
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Rajah Rughoonundun Singh Bahadoor and | circumstances of the case is reasonable ; and 


auother ie aa Appellants, 
ye versus 


Mr. Alexander Arcott (Judgment-debtor) 
Respondent. 


Messrs. R. E. Twidale and C. Gregory for 
Appellants. 


Baboo Hem Chunder Banerjee for 
Respoudent. 


Where a decree awarded a certain sum which was 
calculated in the schedule, plus costs and interest, the 
Court executing was held to have committed an error in 
altering the amount somewhat by reducing the rate of 
interest during the pendency of the suit. 

The same Court was pronounced not to have done 
wrong in estimating the interest, the rate of which was 
not specified, ata rate which, under all the circumstances 
of the case, it thought reasonable. 


Phear, J—It appears that the decree 
awards to the plaintiffs a certain sum of 
money which is calculated in the schedule, 
plus costs, plus interest. It does not in 
terms say at whut rate that interest is to be 
calculated. 

The Subordinate Judge has somewhat 
altered the amount in the schedule, as we 
understand, by reducing the rate of interest 
during the time of the pendency of the suit. 
‘We think if he has done this that he has 
committed error, and that the decree must 
stand for as much as was calculated in the 
schedule, 

The Subordinate Judge has further esti- 
mated the interest, the rate of which was not 
specified in the decree, at the rate of 4 aunas 
per month, or Rs. 8 per cent. per annum. 

It is urged by Mr. Twidale that he ought 
tos have taken the indefinite term interest to 
mean interest at the rate which had been 
awarded for the previous period, namely, 24 
per cent., or af any rate, the rate of interest 
which is usually swarded in ordinary cases in 
which a decree for interest is made by Civil 
Courts in their discretion, and which, he 
Bays is 12 percent. Weare notatall sure that 
the Judge might not very rightly have said 
that, inasmuch as the Court which passed 
the decree hag abstained from stating the 
rate at which the interest subsequent to the 
decree was to be calculated, he could not 
satisfy himself as to what the Court really 
meant in its discretion to award, and on that 
ground hawe refused to issue execution for 
any interest at all. He has, however, not 
taken this course, bat has understood the 
word interest without express definition of 
rate; to mean such a rate as under all the 


he thinks Rs. 3 per annum is under all 
the circumstances of the case reasonable. 
Although, as we have said, we would not 
have been surprised if the Subordinate Judge 
under the ci:cumstances had :efused to give 
any interest at all, we are not prepared to 
say that he is wrong in the course which he 
hus taken, We shall, therefore, not inter- 
fere with his decision in this respect. 

In the view of the case which we have 
takon, we think that each party shduld bear 
his own costa of this appeal. 


The 3rd January 1878. 


Present: 
The Hon’ble Sir Richard Couch, Kt., Chief 


| Justice, and the Houn’ble W. Ainslie, Judge. 


Arbitration Award—A ppeal—Award by 
Majority. 
In the matter of 
Junglee Ram, Petitioner, 


versus 
Ram Heet Sahoy, Opposite Party. 
Baboo Nil Madhub Bose for Petitioner. 


Baboo Rughoobuns’ Sahoy for Opposite 
Party. 


An appeal lies where the reality of an arbitration award 
ig questioned on the ground of there having been no 
valid submission to arbitration. 

Where the terms of such submission give no authority 
for the majority of the arbitrators to make the award, 
it should be made by the whole of the arbitrators, 


Couch, C.J.—Tue rule must be discharged 
and with costs. 

According to the decision of the Full 
Bench, a decision of four of the Judges, 
one of them, Mr. Justice Phear, dissenting, 
an appeal lies where the question which 
ig raised is whether there was in reality 
un award,—whether by reason of there being 
no valid submission to arbitration or of ita 
having been revoked, the persous profess- 
ing to make an award had no authority to 
do so. We say nothing as to whether we 
agree with that decision or not. We take it 
as binding upon the Cours according to its 
rules, and itis not necessury to expiess au 
opinion upon it, Taking it to be the law, 
this case comes within it, because the ques- 
tion which was raised was whether the par- 
ties did agree to submit the matter to arbi- 
tration, and it is upon this that the Subordi- 
nate Judge decided. He held, whether 
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erroneously or not is not for us now to con-| Tarucknath Sircar (Defendant) Appellant, 


sider, that there was not a valid submission 
to arbitration, because there was no writing. 
But the application which was made to us 
ought to be refused on other grounds besides 
the decision of the Full Bench, because the 
award appears to have been signed by five only 
out of six arbitrators, and there is nothing to 
show that there was by the terms of the 
alleged submission an authority for the major- 
ity of the arbitrators to make the award. 
In the absevce of such authority, the award 
ought to be made by the whole of them. 
Therefore, it would not be proper for this 
Court to interfere now, and by setting aside 
the decision of the Subordinate Judge as 
made without jurisdiction, to give the effect 
of an award to that which does not appear to 
have been a valid one, it not being signed by 
the arbitrators who ought to sign it. 
Again, the applicant is in this position. In 
the first instance when he sought to have the 
award filed and executed, the Moonsiff refus- 
ed bis appheation, which was in the form 
of a suit to recover the movey due upon the 
award. The Moonsiff appears to have treat- 
ed it as an application under Section 327. If 
it is to be considered as a suit, and not an 
application under that Section, an appeal 
would lie ; but if, as is now contended for, 
the proceedings are under Section 327, no 
nppeal lies, and the applicant had no right to 
have an appeal in the first instance and to 
have the first order of the Moonsiff set aside. 
Upon the whole case, we think it clear 
that it is not one in which this Court ought 
to interfere by exercising the power which 
is conferred upon it by the Act, of Par- 
liament of superintendiug the Courts and 
setting aside proceedings which are bad with- 
out jurisdiction. 
The rule must be discharged with costs 
which we fix at two gold mohuis. 


The 8rd January 1878. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, ond the Hon'ble W. Markby, 
Judge. 


Wiul—Hindoo Widow— Disinherison— Gift. 


On Appeal from the judgment of the 
Hon'ble A. G. Macpherson, exercising 
the ordinary original civil jurisdiction 
of the High Court. 


versus ¢ 


Progono Coomar Ghosh (Plaintiff) 
Respondent. 


Mr. Woodroffe and Mr. Branson for 
Appellant. 


Mr. Kennedy aud Mr. Mun Mohun Ghose 
for Respondent. 


A Hindoo, who had two infant sons, made a will, which 
was drawn up by an English attorney in the English 
language, bat which he signed in Bengalee, in the follow- 
ne terms :—'' I give, devise, and bequeath unto my wife, 
“ Sieemutty Luckeymoney Dossee, and her heirs and 
‘“asasipns for ever all my real and personal estates and 
" effects, nnd do appoint my said wife sole oxecatrix 
“of this mv will,” 

Hep, that it must be assumed that the will was ex- 
lained to the testator and that he understood its meaning: 
or, 1f 1t was not, and he did not understand what he was 

signing, there would be no question of construction, for it 
would not be his will. 

Hx tp that, under the terms of the will, the testator 
intended his wife to be something more than a trustee or 
manager for the infant heirs, and that she took absolute- 
ly all the property of the testator, 

It is not necessary that there should be an express 
declaration of a desire or intention to disinherit sons, 
if there is an actual gift to some other person expressed 
in clear and unequivocal words, 

e 


Tue following is the judgment of Mac- 
pherson, J , which was appesled against :— 

The subject of dispute in this case is 
certain property which belonged to one 
Hurionundo Sircar. 

The plaintiff and the defendant are both 
grandsons of this Hurronundo Sircar, but, 
unfortunately for the defendant, according to 
the Hindoo law, occupy very different posi- 
tions ; the plaintiff being the son of a son, 
while the defendant is the son of n daughter, 

Hurronundo Sircar died in 1833, leaving 
a widow Luckeymoney Dossee and two sons 
Shamachurn and Woomnachurn, and a 
daughter Roymoney. Shamachurn died in 
1849 without issue, but leaving a widow 
Rnmpreosi Dossee, who died in 1856 or 1856. 
Woomnachurn died in 1854, leaving one son 
the plaintiff. Roymoney, the gaughter of 
Hurronupdo, is still alive, and the defendant 
Prosono Coomar Ghose is her son. 

Supposing Hurronundo Sircar to have 
died intestate, so that his sons Shamachurn 
and Woomachurn succeeded to his property 
according to the ordinary rules of Hindoo 
law, the whole estate would now belong to 
the plaintiff to the exclusion of theedefendant, 
for Shamachurn avd Woomachurn would have 
taken in equal shares. On the death of 
Shamachurn his widow Rampreos: would 
have taken a widow’s life-interest in his share 
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of the estate. Upon her death his mother 
- Luckeymoney Dosgee would have succeeded ; 
and on Luckeymoupy’s death, the share would 
have gone to the } 
heir of Shamachurn. 

The real state of the case however is that 
Hurronundo Sircar died leaving a will, and 
the defendant Prosono Coomar Ghose con- 
tends that under that will his whole estate 
vested absolutely in Luckeymoney to the 
entire exclusion of his children, and that 
Luckeymoney Dossee in her life time made a 
gift to him (the defendant) of six annas share 
of the family dwelling-house, which is the sub- 
ject of this suit. There is no doubt that the 
question ‘which has been raised is one of 
great importance to Hindoos as bearing upon 
the question of the principles upon which 
the Courts ought to act in construing wills 
made by Hindoos. 

Hurronundo Sircar made a will in English, 
which was apparently prepared by an Eng- 
lish attorney, but which is signed by the 
testator himself in Bengalee. It consists of 
only a few lines, and the following is the 
material part of it :— 

“I give, devise ,and bequeath unto my wife, 
“ Sreemutty Luckeymoney Dossee, and her 
“heirs and assigns for ever all my real and 
“ personal estates and effects, and do appoint 
“my said wife sole executrix of this my 
“ will.” Luckeymoney Dossee in February 
1834 obtained probate of this will from the 
Supreme Court, and from that time onwards 
until her death in October 1858, she had the 
control and management of the property left 
by her husband, and dealt with it as if it was 
her own. 

At the same time, however, her sons 
Shamachurn and Woomachura, who were 
young children at the time of the death of 
their father, always lived with her, and sub- 
stantially had the enjoyment of this property 
nlong with her ; and on the evidence of the 
defendant Prosono Coomar himself, it appears 
that Shamachurn and Woomachurno, after 
they attained, to years of discretion, used to 
assist her in the management of the property, 
although everything was done in her name. 

Luckeymouey on one or two occasions 
sold portions of the property which belonged 
to Hurronundo’s estate ; and on these occa- 
sions, the conveyances were made by her. 
One of these conveyances dated the 8rd of 
February 1849 has been put in, and in that 
she states that she sells the property, her 
husband having given a turneenamah “ will” 
in her name. While this bill of sale was 
given by Luckeymoney as being the person 


ent plaintiff as the next 


having the right to convey, if isto be noticed 
(and it is a material fact) that both Shama- 
churn and Woomachurn, the two sons who 
were the natural heirs of Hurronundo Sirear, 
sign the conveyance as witnesses, a proceed- 
ing well understood among natives as indicat- 
ing that their sons being parties, having an 
interest, gave their consent to the sale being 
made, 

Shamachurn’s widow Rampreosi having 
died, we find that very shortly thereafter 
Luckeymoney executed a deed of gift to the 
defendant Prosono Coomar Ghose of the 
property which is the subject of this suit. 
That deed of gift is dated the 18th of October 
1856, and in it the property is described as 
being property “which was given (to me), 
and has been held and enjoyed by me up to 
this time.” 

Two or three months before her death, 
Luokeymoney made a will in which she 
sayse—‘' My late husband Horronundo Sirear 
“having made a will on the 22nd day of Sep- 
“tember of the English year 1833, granted 
‘all his moveable and immoveable property 
“tome. ‘Thereafter upon his death, I, hav- 
“ing obtained the whole of his property by 
‘virtue of his will, am possessing and enjoy- 
“ing the same from that time up to the 
“ present as owner of the right of gift (and 


“sale thereof), and I have alienated some of 


‘‘ those properties.” Then she says that she 
has already given, out of the properties grant- 
ed by her husband, a six annas share of 
the family house to the defendant Prosono 
Coomar Ghose by deed of gift, and she goes 
on to bequeath the remaining immoveable 
properties which she then had and her entire 
moveable property to her son’s son Tarra- 
chund Sircar. She then proceeds to appoint 
the defendant Prosono Coomar Ghose as exe- 
cator and manager during the plaintiff's 
minority, and to declare that the whole estate 
should go to Prosono Coomar Ghose abso- 
lutely in the event of the plaintiff dying a 
minor without issue, or of his renouncing 
the Hindoo religion, i 

This Will coufirms the view that Luckey- 
money herself considered that she was 
absolute owner of the property and had the 
right to dispose of it at pleasure. And I 
have no doubt the whole family thought 
the same thing. Thus we find that during 
the minority of the plaintiff, his mother filed 
a bill in equity in the Supreme Court against 
the present defendant Prosono Coomar 
Ghose, the object of which was merely to 
have Luckeymoney’s will construed, and to 
have an account of her estate taken, no 
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question being raised in that suit as to the 
fights of Luckeymoney under Hurronungdo’s 
will, or ag to the rights of the plaintiff as 
heir of Hurronando or of Shamachurn. 
These proceedings are only material now as 
showing that some years ngo the plaintiffs 
mother and guardian did practically treat 
Luckeymoney as having a good and absolute 
title under the will to the property of 
Hurronundo Sircar. 

The plaintiff attained the age of eighteen 
yenrs, as he states in his plaint, some time in 
the year 1871, and taking advantage of his 
exemption from the ordinary provisions of 
the Inw of limitation by reason of his 
minority he now seeks for a declaration that 
Luckeymoney did not, under the will of 
Hurronundo Sircar, become the absolute 
owner of the property, and that she had no 
right to alienate any portion of it, or to give 
to the defendant the six annas share of the 
dwelling-house which she gave by the deed 
of the 18th October 1856. The plaintiff's 
contention in fact is that although, according 
to the literal menning of the words used in 
Hurronundo’s will, the whole estate of 
Hurronundo Sircar was given to Luckey- 
money absolutely, still on the proper con- 
struction of the will, that is to say, if, the 
will be construed not with reference to Eug- 
Jish law, but with reference to Hindao law 
and to the habits and customs of the Hindoos, 
the Court ought to hold that the will gave 
her no absolute interest, but merely appointed 
her to be trustee and manager of the estate 
for the benefit of the sous of the testator. 

I think that the plaintiff's contention is 
right. Considering thatthe willis the will 
of a Hindoo—conaidering that he had at that 
time two infant sons—and considering that 
thera is no expression or indication any- 
where of a desire to disinherit his sons, and 
that there was no reason why he should 
desire ta disinherit them, I think I must 
nssume that he did not mean to disinherit 
them, and that the will must be read as 
‘merely mnking over the property to the wife 
to be held by her in trust for the infant 
heirs. I agree with Mr. Justice Phear in 
what he says in his judgment in the unre- 
ported case of Rooploll Khettry vs. Mohima- 
churn Roy (decided on the 12th of September 
1870). [thinkitisimpossible to assume that 
a Hindoo means to disinherit his only song 
when there is no express declaration of his 
desire or intention to do so, nnd when na 
enuse is shown why he should have such a 
glesire or intention. <A recent decision of the 
Privy Council in the case of Raj Luckee 
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Dabee vs. Gokoolchunder Chowdhry* (13 
Moore’s Indian Appeals 209) has some 
bearing on the question. f 

As I am of opinion that Luckeymoney- 
was merely g trustee or manager for the sons, 
the question grises whether Woomachurn 
through whom the plaintiff claims having 
lived up to 1854, which was many years after 
he became of full age, it can be said that he, 
by not contesting the matter with his mother, 
was at the time of his death barred by limit- 
ation. For, of course, if Woomachurn was 
barred, the plaintiff would be barred now. 

I think that under the circumstances 
Woomachurn was not barred. Juckeymouey 
was in the position of a trustee, and although 
the property stood in her name and was dealt 
with as belonging to her, her possession and 
enjoyment were not adverse to her sons; for 
itis admitted that they lived with and were 
supported by her, and in fact that, after they 
atinined their majority, they managed the 
property for her. It is noticeable that the 
gift from Luckeymoney to Prosono Coomar 
Ghose was not made until the death of both 
the sons and of Sbamachurn’s widow. It 
may weil be that Luckeymoney, who up to 
that time dealt with the estate ns manager 
for her children, might have thought that 
her sons and the widow of Shamachurn being 
dend, there was nothing unfair in her falling 
back on the terms of the old will and giving 
a six annas share of the family dwelling- 
house to the defendant who, so fur as blood 
is concerned, was ns nearly related to Hurro- 
nundo Sircar and herself ns was the plaintiff, 

I think there was no adverse possession 
between Luckeymoney Dossee and her sone, 
and that she .was a mere trustee and manager 
of the estate af Hurronundo Sirear, that is, 
up to the year 1858; and therefore the plain- 
tiff, notwithstanding the Jong time that has 
elapsed and notwithstanding the fact that 
his futher during his lifetime did ngot contest 
the matter, is not barred. 

Taking this view of the cage, it is unneges- 
sary to enter on the further qgestion raised 
and argued, namely, supposing this property 
went to Luckeymoney as 9 gift to her by her’ 
husband after marriage and became her 
streedhun, whether or not the plaintiff would 
succeed on her denth as her heir? J express 
no opinion whether or not the plaintiff has 
made gut his title to this property if it was 
streedhun of Luckeymoney. 

The plaintiff is entitled to recover the six 
annas share of the dwelling-house ; and as 
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Mr. Kennedy, ou behalf of the plaintiff, 
waives his right to an account, I shall give 
a decree for posgbssiou aud costs on scale 
No. 2. 

Mr. Woodroffe (for appellaut).—This is 
a cade which arises on the construction of a 
will. My client was tlie defendant in the 
suit. The plaintiff, Tarucknath Sirear, brought 
his suit against Prosono Coomar Ghose, my 
client, for the purpose of having his right 
under the will of Hurronundo Sircur ascer- 
tuined ; for a declaration that Sreemutty 
Luckeymoney Dosaee had no power under 
the said will to devise the property included 
' therein ; for possession of the entire fumily 
dwelling-house and of the piece of land in 
the occupation of the defendant; for an 
account of the moveable and immoveable 
estato of Hutronundo Sircar aud Sreemutty 
Luckeymoney Doasee ; and if necessary for 
the appolutment of a receiver. ‘The facts are 
stated in the plaint. 

The question is as to the construction of 
that will, My client contends that Luckey- 
maney Dossee could not under that will alien, 
devise, and part with that property as she 
pleased, The learned Judge has held that 
that will only made Luckeymoney Dossee 
trustee for the two sous of the testator, 

My contention is— 

ls¢.—That this will of Hurronundo Sirear 
did according to iis plain literal grammatical 
juterpretation confer on Luckeymoney Dos- 
see an absolute estate and interest in the 
property therein comprised. 

2nd.—That, assuming that the will of 
Hurronuudo Sircur did operate so as to vest 
this property as streedhun iu the widow, the 
defendant’s mother who wns alive when the 
suit was broughr, and not the plaintiff, is 
entitled to the property. 

38rd.— That, before that question of stree- 
dhun is raised (and logically this ground 
should have come as 2nd), whether or not, 
having regard to the trusts of Hiudoa law 
with respect to streedhun, testamentary gifts 
are in the nature of streedhun. I have nat 
been able to find any case which affirmed the 
proposition one way or the other, ‘but the 
trusts speak throughout of gifts inter vivos, 
and the defiuition which is given of stres- 
dhun is that property which a husband can- 
not dispose of. 

4th—That the plaintiff's suit is barred by 
limitation ‘qven supposing that the will of 
Hu:ronundo Sircar is to be construed as it 
has been by the learned Judge, I shall con- 
tend that Section 2, Act XIV of 1859, which 
Telates to the cage of trusts, and provides that 
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there shall be no period of limitation against 
trustees, does not apply to the cuse of 
implied trusts. 

Upon the first paint, viz., what was tle con- 
struction of this will, the highest authority 
ling laid down that, whether with reference to 
Hindoos or to persons of other nations, the 
language in which persons expiess them- 
selves is that to which recourse is primarily 
to be had in order to gather whut waa the 
intention of the testator. In 6 Moore's I. A. 
550,* Soorjeemouey Dossee v. Denobundoo 
Mullick, their Lordships of the Privy Coun- 
cil say ;—** This, therefore, is the questiou 
“which we are culled upon to decide. It is 
“a questian between the estate of Surroop- 
“ ghunder aud the parties claiming under the 
“í gift over ; und, as it seems to us, it must 
“depend wholly on the construction of the 
“will, In determining that construction, 
“what we must look to is the intention of 
“the testator. The Hindoo law, no less 
“than the Euglish law, points to the inten- 
“tion as tha elemeut by which we are to be 
“ guided in determining the effect of u testu- 
“mentary disposition ; nor, so fur as we 
“are aware, is there any difference between 
“ the one law and the other aa to the materials 
* from which the intention is tu be collected. 
“Primarily, the words of the will me to ba 
“considered. They convey the expression 
“af the testator’s wishes ; but the meaning 
“to be attached to them muy be affected by 
“surroundjng circumstances ; aud where 
“this is the case, those circumstances no 
“doubt must be regarded. Amoneat the 
“circumstances thus to be regarded is the 
“law of the country under which the will is 
“made, and its dispositions ure to be car- 
“ried oat. If that law has attached to par- 
“ticular words a particular meaning, or to a 
“particular disposition a particular effect, 
“it must be assumed that the testator, in tlie 
“ dispositions which he has made, had re- 
“ gard to that meaning or to that effect, unless 
“the language of the will or the surroundiug 
“circumstances displace that assumption, 
“Thess are; we think, the principles by 
* which we ought to be guided in determin- 
“ing the case before us; und we must first, 
“therefore, cousider what was the intention 
“of this testator to be collected from thy 
“ words of his will,” 

They go on to say :—“ The will of a tes- 
“fator myst prima facie at least be taken to 
“refer to thut which is the subject of his 
 disposition—the property which he has 


+4 W. R, P. C, U4 


52 Civil 


THE WEEKLY REPORTER. 


Rulings. [Vol. XIX. 





“himself to give; and if he has'evinced his 
“intention to give that property, very strong 
“end clear language must be required to 
“ countervail that intention, and subject the 
“property which he has once given to bis 
“further disposition.” 

Then their Lordships says— If, there- 
“fore, we are to impute to this testator any 
“intention differeut from that which is to bo 
“collected from the words of his will, it 
“must be upon the ground that there are 
“ extrinsic circumstances which disprove the 
“ expressed intention, and prove the different 
“intention. The expressed intention ought, 
“ag we conceive, to prevail, unless the 
“ different intention be clearly demonstrated. 
“Wo may doubt whether the testator really 
“intended what his words import, but a 
“court of construction must found its con- 
“clusions upon just reasoning, and not upon 
“ mere speculative doubts.” 

In the Tagore canse (reported in 4 B. L. R., 
108), Phear, J., by whom the case was origi- 
nally heard, in addressing himself to the 
argument that the will was English and the 
testator a Bengali, said—‘ It is manifest 
“that the testator has of design used English 
“legal phraseology, and I think in construing 
“ this will I must assume he understood its 
“ technical force.” Then His Lordship goes on 
to consider the question whether there was an 
estate tail, and he says— It is a maxim in 
“ England relative to the construction of wills 
‘that the Court ought to gather the intention 
“of the testator from that which the will 
‘expressly or by implication declares, and 
“should be astute to give practical effect to 
“the intention if it legally can, and I 
“think the same rale should hold here. 
“The assumption that the testator knew 
“ the peculiar meaning of the words which 
‘he used is a valuable guide to ascertaining 
“what he intended to express. But having 
“prrived at what he intended to express, I 
«c must give it the effect which is properly due 
“to it in this Court, and not the effect which 
scit might have in the understanding of the 
“ Courts at Westminster.” 

With reference to that observation, Sir 
Barnes Peacock says—“ But it is not be- 
“ cause the Court cannot legally give effect to 
“the real and actual intentions of the testator 
“ that they would be justified in so constru- 
“ing the will as to declare that the testator 
“intended to create estates which it is clear 
“ he never intended to create. If the devises 
“which he did intend are contrary to law 
“and such as he had no legal power to make, 
“they ought to be rejected as void, and not 


“be converted by the Court into devises 
“creating larger estates than the testator 
“intended.” His Lordshif goes on to say— 
“I quite agree that the Curt ought to gather 
“ the intention of the testator from that which 
“ the willexpressly or by implication declares. 
‘The rule is just as applicable to the wills 
“of Hindoos as to those of persons of other 
“religions. This case depends upon the will 
“of n Hindoo, and affects the right of 
“inheritance to the’estate of a Hindoo. It 
“ must, therefore, be determined according to 
“ Hindoo law, 21 Geo. 3, c. 70,8. 17. The 
“fact of the plaintiffs having renounced his 
“religion does not in any way impair or 
“ affect his right of inheritance (Act XXI 
“of 1850). Itis hardly necessary to cite 
“ texts to prove that, according to the Hindoo 
‘law, the will of the donor is the cause of 
“ property. Butif authorities were wanting, 
‘they may be found in the Dayabhaga, c. IV, 
“s. l, vv. 16 and 17; see also Vyavastha 
“ Darpana, pp. 606, 794.” Then His Lordship 
refers to the case of Soorjee Monee Dosses v. 
Denobundoo Mullick (4 W. R, P.C., 114*), 
and to Bhoobun Moyee Dabea v. Ramkishore 
Acharjee (8 W. R, P. C, 15t). 

Macpherson, J., has in his judgment 
referred to two cases as being in support 
of the view which he took. It is not 
very difficult to show your Lordships that 
they do not give that support which the 
learned Judge thought they might give. 
The first is the unreported case of Roop Lall 
Khettry v. Mohima Churn Roy. But there 
the language of the will waa very different. 

As to the case reported in 13 Moore 
I. A. 209f, there is not the slightest 
authority for the proposition laid down by 
His Lordship; for it was held that there 
was no ground whatever in the document 
in that case for assuming that the ladies 
described as “wise and intelligent ’’ took 
any absolute interest in the property of 
their husband; and then if we look to 
circumstances extrinsic to the will itself, 
we find the lady dealing withthe property 
as hergight. [Couch, C.J.— The extrinsic 
circumstance must not be subsequent to the 
will, but an extrinsic circumstance at the 
time the will was made to show what the 
intention of the testator was |. 

There was an earlier will dated 1781 set 
out at p. 69 of Montriou’s Hindoo Wills :— 
“T, Sree Juggulkishore Addie, execute the 
following will :—I, of my own free will, make 





* Suth P. C. Cases, 291, 
f Idem, 574. 
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my wife Sreemutty Kishoree Dossee and my 
son Nundoo Lall Addie joint executors to my 
estate. I makegthem masters of my estate, 
effects, &c. Sh®ald there be any other will 
in anybody else’s name, I hereby make it 
void.” ‘There was a question raised as to 
whether or not the widow took a life estate 
in the moiety of the property bequeathed to 
her, and it was held that she took a life 
estate only. Sir Francis Macnaghten in his 
“ Considerations’ dissthted from the conclu- 
sion that the widow took a life estate only ; 
and no case can be cited to show that that 
decision by which the widow was held to 
take a life estate only has ever been followed. 

Then comes the question, supposing that 
the case was one of the gift to the wife, did it 
operate so as to vest the property in her as 
streedhun ; and, if so, as to confer on her an 
absolute interest in the property. The ques- 
tion is put shortly by Macnaghten in his 
Principles, vol. I, p. 40, as follows :— 

“ The Hindoo law recognises the absolute 
dominion of n married woman over her 
separate and peculiar property, except land 
given to her by her husband, of which she 
is at liberty to make any disposition at 
pleasure.” ‘The question is whether that 
question arises under the terms of this will. 

In the Dayabhaga, c. IV, s. 1, the author 
deals with the question of streedhun. 
In Verse 10 there is a limit fixed 
as to what shall be streedhun given by 
the husband ; and Verses 8 and 9 expressly 
deal with the case of donations made 
during the husband’s lifetime. Your Lord- 
ships are aware that under the Bengal 
law, when the widow takes the estate of 
her husband at his death as his heir, it does 
not come to her as streedhun, but as one of 
the heirs of her husband, and the subsequent 
course of descent is to be taken from the 
husband, and not the wife. The husband’s 
donations are referred to afterwards, and are 
quite inconsistent with testamentary gifts. 
They can only be given by an act inter 
vivos. So, in the Daya Krama Sangraha 
c. 2,8. 4, ¥. 2 (pp. 495 and 496 of Stokes’ 
Edition) and v. 6. Shamachurn’s Vyavas- 
tha Darpana, p. 733, give s table of the 
course of descent to streedhun. If my client’s 
mother had been dead at the time when the 
widow died, Mr. Kennedy’s client would 
have had the property from my client ; but she 
was alive, and she had a prior right, and, 
having that prior right, the course of descent 
must be traced from her, end her son is 
entitled to take it. See 1 Macnaghten, 
p. 38. 
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Section 2 of the Limitation Act (XIV of 
1859) says that “no suit against a trustee 
in his lifetime” shall be bound by any length 
of time. Were it not for that Section and 
for the assumption that that Section applies to 
a case like the present, the plaintiffs suit 
would be barred, because the cause of action 
occurred to his father in his lifetime, being 
a person sut juris and living seven years 
afterwards. The language of the Section 
itself seems to point out most distinctly 
that it applied to the case of express truste 
only, and it was in fact intended to be tanta- 
mount to the 3 & 4 Wm. 4, c. 27,8. 25. 
In that Act the words “ express trusts” are 
used. The question has from time to time 
arisen, but I do not think it has been decided. 
In Mr. Ninian Thomson’s Work (2nd Ed., 
p. 238) we read— The Indian Law Com- 
“ missioners thus define the term ‘trustees’ as 
“ employed in the corresponding Section of 
“the Draft Limitation Act :—By the term 
“ trustees, we menan what is popularly, and, 
“in general, technically understood by it, 
“ viz., persons to whom property is conveyed 
“in trust for specific putposes, by wills, 
“settlements, and other formal deeds.” 
[ Couch, C. J—You cannot interpret Acts 
by reports of Commissiouers.} In Ooma 
Soconduree Dossee v. Dwarkanath Roy, 2 B. 
L. R, App. Civil, 284,* the question that 
arose was whether or not a benameedar 
who had property in his own name could 
be held a trustee within the meaning of this 
Clause. The late Chief Justice at p. 290 
BAYS :— 


“The Judge says—' With regard to tho 
‘í question of limitation, the Court has found 
‘that the relation of trustee and cestuique 
“ trust existed between the parties up to the 
“institution of this suit. The possession of 
“ the defendants must be regarded, therefore, 
“ ag the possession of themselves and their 
“brothers ; and their possession, not being 
“adverse to the plaintiff, cannot be pleaded 
“ag a ground of limitation in bar of the 
“suit, Of the doubt existing as to the 
“origin and execution of the trust, lapse of 
“ time will not enable those who were trustees 
“to appropriate to themselves that which is 
“ the property of others.’ I do not think that 
“the relationship of trustee and cestuigue 
“trust existed between the parties.” Sir 
Barnes Peacock then went on to say that that 
was n suit clearly within the meaning of cl. 13, 
s. 1, Act XIV of 1859, and after referring 


* 11 W. Rẹ 72. 


64. Civil 


to Section 2, he said—“ The Judge hag, it 
“ would seem, treated na benamee transaction 
‘as centing the relntionship of tiustee 
“and cestuigue trust between the bena- 
“‘meedar and the real principals. But there 
“can be no greater reason for holding 
“that no length of time is a bar to a 
“suit to recover property, on the ground 
“that it is Joiut-family property, when the 
& property ig purchased benamee in the name 
“of one member of the family, than there 
“is for holding that it would be so barred, 
“if the property stood openly and honestly 
‘in the names of all the members,” and 
His Lordship added "Tt would be dan- 
s verous to hold that a benameedar is a 
** trustee for the real owner within the mean- 
“ing of Section 2,” 

_ Iu 9 Weekly Reporter, 187, it was held by a 
Full Bench that a mortgagee, after the mort- 
gaye had been satisfied, was not a trustee for 
the mortgagor within the meaning of Section 
2, Act XIV of 1859. There are many cases 
in England where the question was raised, and 


there is reason for saying that the authorities, 


applicable to express trusts do not apply 
to implied trusts, There is the Section in the 
3 and 4 Wm. 4 to which I have already tefer- 
red. Then in Clegg vs. Edmondson, 8 Jurist 
N. S., p. 8038, Lord Justice Turner said— 
‘© We have todeal in this case not witha direct 
but a constructive trust; not with property 
subject merely to the ordinary contingencies 
by which all property is affected and mnin- 
tained at n moderate and scarcely varying 
expense, but with missing property, which is 
subject to extraordinary contingencies, and 
which can be rendered productive only by a 
large and uncertain outlay. The authorities, 
I think, fully warrant usin saying that the 
rules which govern cases of direct trust and 
upply to property of an ordinary character, 
are not equally applicable to cases of con- 
stiuctive trust, and to property of the 
description which we have here to deal with.” 
See also Petre v. Petre (1 Drewry, 371), 
where all the cases on the subject are summed 
up. 
Phe question is one of considerable imports 
ance. Mr, Ninian Thomson referring to 
muny other cases says—“ It has been held 
>that the maujjul, or exigible dower of a 
‘‘Muhomedan woman in the hands of her 
“husband, is to be considered as her estate 
“held by him in trust for her (Oomdah 
“Begum vs. Mahomed Faez, 6 W. R., 111). 
“ It would be more correct to say that the 
.“{ possession by a Mahomedan of his wife’s 
“‘propetty during the continuance of the mar- 
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“riage is the possession of the wife, and 
“does not become an adverse possession until 
“ the marriage is ek 

Then, on teference to gthe case in the 
9th W. R., 187, to which Ihave referred, he 
says that in the 10th W. R., 174, in a casein 
which the plaintiff sued to recover a balance 
of money advunced from time to time to the 
defendant for the purpose of erecting build- 
ings, &c., the defendant pleaded limitation by 
reason that the money had been advanced 
more than three years before the date of suit, 
and it was held that the inatter partook of 
the nature of a trust to which no limitation 
would apply. “ But”? (adds Mr. Thomson) 
“i is plain that this case was the ordinary 
“ case of principal and agent, nnd should have 
t been disposed of under el. 16 of s. 1.” 

Upon the true construction of the Limita- 
tion Act, therefore, I contend tbat if the 
trusts under this will are implied trusts, the 
suit is not saved fiom the operation of the 
Law of Limitation by Section 2. 

As regards the question of costs, my client 
contends that the Court below ought not to 
huve awarded costs. He was sued as an exe- 
cutor and charges were made against him of 
waste, misappropriation, and improper dealing 
with the estate. The question ultimately 
turned upon the construction of a will upon a 
case not put forward by the respondents until 
they came into Court, and my learned friend 
opposite ingeniously put forward a case which 
wus not raised aud not so much as hinted at 
in the pleadings. 

Mr. Kennedy (for respondent).—There 
are questions of singular difficulty which arise 
in this case besides those decided by Macpher- 
son, J. The wnture of the ease is thut the 
testator was a Hindoo, was unacquainted with 
English, at any rate his name is signed in 
Bengalee, and the signature is that of a very 
illiterate person. This .is one of those cases 
which illustrate the singular difficulty in whieh 
this Court and the Supreme Court became 
involved, by what seems to me to have 
been a misunderstanding of the previous state 
of the Hindoo law, and by the introduction 
of a testamentary capacity which does not 
seem to have been prohibited or limited by 
the Hindoo texts. In Kumara Asima Krish- 
na Deb vs. Kumara Kumara Krishna Deb 
(2 B. L. R., O. J.), Markby, J. took a view 
of testamentary capacity and testamentary 
power different from that which þad before 
been taken. It was held formerly that the 
testamentary power was simply an extension 
of the power of gift. His Lordship was 
inclined to differ from that view. He did nat 
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agree that gifts infer vivos and gifts by will 
were avalagous in their nature. [ Couch, O. J. 
—The testamentfry power being one that 
has been clearly &stablished, there is no use 
of considering how it arose.] Jrefer to it 
because my learned friend opposite said that 
there was no text which iaid down that a 
legacy wns streedhun. Now, the texts could 
hai diy be expected toapply toa subject which 
never came within the contemplation of the 
Hindoo sages. I was rather anxious that this 
case should be postponed until we knew the 
fate of the Tagore case, as the Judgment of 
the Privy Council will probably throw some 
light on this case. 

But taking the present will as that of a 
Hindoo, my learned friend says there is no 
case in which a legncy was treated ag stree- 
dhun. In 2 Morley’s Digest (East's Notes of 
Decided Cases), case No. 45, p. 65, the ques- 
tion put by the Court to the Pundits was,— 
‘If alegacy be given to a married woman, 
hos her husband any interest init.” The 
reply was— “If the legagy be given to her by 
the relations of her husband, or by her own 
yelntions,itis streedhana, and the husband has 
no right to it; but if given to her by astrauger, 
she cannot part with her interest in it without 
her husband’s consent.” Jn truth I take it 
that in the accurate use of the word stree~ 
dhun, immoveable property given by the 
husband to the wife after marriage is not 
actually streedhun. It is property of a very 
peculiar character ; but as for as the autho- 
rities go, they sufficiently show that immove- 
able property given by the husband to the wife 
after marriage does not vest in her absolutely. 
In the note to the very Inst section of 
Colehrooke’s Digest, Book 5, ¢ 9., s. 2. art. 
515, it is said—“Such is the inheritance 
of separate wealth left by a married woman : 
however, land given by her husband does not 
devolve on the heirs of her separate pro- 
perty, but on those of her husband’s.” 
There is a case repotted in 2 Macnnghiten’s 
Principles, 215, where it was held that per- 
sonal property given by a husband to his 
wife on the occasion of contracting,a segond 
marriage, was hera absolutely ; not so real 
property over which the husband’s right 
endures, notwithstanding thegift. I shall show 
that there was a great distinction between 
immoveable property given ton wife and other 
property. In the case just cited it will be 
seen that the sons consented. [Jfarkby, J — 
Was that after it was decided that n father 
could disinherit his son ?] J cannot say. 
The date of the decision is not given.’ But 
I do not think there can be much doubt in 
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Lower Bengal under the Bengal School of 
Law, the Dayabhaga, as to the power 
of a father to'disinherit his son. With refer- 
enee to the other view of the case, one is bound 
in dealing with the will of a Hindoo to 
construe it uccording to Hindoo law and 
necording to Hindoo thought. In doing so, 
one has a strong guide in the observations of 
the Privy Council in the case of Gosgain vs. 
Gossain (6 Moore’s I. A., 76—79). And if 
we look at the kobaln, the word aétorney- 
namah is used there as a degeription of 
executor. The word executor has generally 
been considered ag attorney. The language 
of the will, on the other hand, was not such 
ng to call the attention of the testator to the 
fact that he was by his will disinheriting lus 
son. The doctrine is said to havo sprung 
from the Roman doctrine that to disinherit a 
son you must use express words of dis- 
inherison. Atthesams time, the passing over 
of the son was thought to be rather a proof 
of the mental incapacity of the testator ; that 
in fact he could not do it without commit- 
ting n very grievous sin and violating the 
Windoo moral law. It is difficult to say 
that the testator did wilfully intend to dis- 
inherit his infant son. and thus commit a 
moral sin without leaving the persons who 
could not perform the shradh by which his 
future peace and happiness could be secured. 
In the Tagore case the testator expressly 
named the son and assigned a reason for not 
making any further gift to lim ; and in every 
oase there is always something to show the 
intention of the testator, and where a son 
has been excluded there is express mention 
of him and an express declaration of his 
disinherison But when you come to the 
conolusion that the intention was to dis- 
inherit, then tho omission of any such clause 
seems to me n matter of extreme suspicion. 
In the onse of Kishoree Dossee, in Montrion’s 
Hindoo Wills, towhich the Court was referred 
by my learned friend, and on which some 
observations were made by Sir Francis 
Macnaghten, it appears that the attention of 
the Court was called to the power of a 
testator. The Daynbliaga, c. 4, s. 1, v. 21, 
contains Catyayana’s definition of the gift of 
affectionate kindred to a woman; and v. 22 
gives ag explanation of the text. But 
v. 23 goes on to say that, “in the case of 
immoveables bestowed on her by her husband, 
a woman has no power of alienation by gift 
or the like,” although other immoveables 
may be aliened. The same doctrine, with 
respect to the want of power of a wife to 
dispose af immoyveable property given ta her 
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by her husband, was adopted by Loch and 
Seton-Karr, J.J., in 8 W. R., 49. Andin 
Colebrooke’s Digest, Book 5, c. 9, s. 1, v. 477, 
(Stokes’ Edn., p. 595), the text of Catayayana 
is thua givena— What a woman has received 
as a gift from her husband, she may dispose 
of at pleasure after his death, if it be 
moveable.” 

In the Daya Krama Sangraha, which is of 
high authority in the Bengal School, e. 2, 
s. 2, v. 24, says—“ A woman’s property may 
then be briefly defined to be that wealth 
which independent of her husband’s control 
she has a right to dispose of at pleasure, 
recognized as this right is by law which 
Catyayana has declared ;” and v. 81 says— 
“< Kven in the case of immoveables,’ relates 
to immoveable property other than that which 
has been bestowed upon her by her husband, 
for a prohibition exists against the gift or 
gale by a woman in regard to immoveable 
property given to her by her husband ; so 
Nareda, ‘ what has been given by an affec- 
tionate husband to his wife, she may consume 
as she pleases when he is dead, or may give 
it away, excepting immoveable property.” 

[ Couch, C.J.—As far as we have gone at 
present, you are citing authorities to show 
that a woman cannot alienate property 
received from her husband if it is immove- 
able; and your argument is that if she 
cannot alienate, it must go to the heirs of 
the husband. Have you any text which 
expressly says that?| I have established 
that she has not the power of alienation, and 
I think that that in itself is a reason of such 
enormous weight that, if it be admitted that 
this property has been fixed with the 
quality of inalienability, it cannot be taken 
as streedhun to follow the ordinary line 
of descent. See also Colebrooke’s Digest, 
Book 6, c. 9, 8. 2, art. 2, v. 551, p. 629. 
The same doctrine was adopted not only 
in the Purnenah case cited from 2 Macnagh- 
ten, 215, but must be taken to have been 
the basis of the decree passed by the 
Supreme Court in the case of Doyal Chuud 
Addie. My learned friend has contended 
that the character of descent from streedhun 
only vests ou the first occasion. He is right 
in that, but he is wrong in his contention 
that the daughter is the propositus or the 
first person who tnkes under that descent 
from streedhun, because that very case shows 
that the daughter is not the propositus, and 
that she was nota full heir. <A female heir 
is never a full heir. At least under the 
Bengal school she never takes au absolute 
interest; and after the first descent the 
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property ceases to have the character of 
streedhun and devolves on the heir of the 
original decree. The degcent would be 
traced, not from the daught¥r, but from the 
mother again, according to the ordinary law 
of inheritance. As to the case reported in 
1 Select Reports, 8, there seems to have been 
a mistake in the marginal note, because the 
decision is exactly the reverse of the marginal 
note. { Couch, C.J.—This case seams against 
you rather than for you. It is a case of im- 
moveable property which passed to the woman's 
daughter.] The peculiarity of this case is 
that it is immoveable property given by the 
husband. [Mr. Branson.—That is the case 
of a childless widow.|] See alsoe Shama- 
churns Vyavastha Darpana, pp. 730—781, 
v. 487. 

With regard to the question of limitation, 
in this country the language of the statute 
is not so strong and not so pointed as in 
England, and I shall show your Lordships 
that it has been held that the doctrine is not 
so narrow on the question of implied trusts, 
and that the Courts nt home have given a 
very considerable amount of latitude with 
regard to the construction of express trusts. 
(Couch, C.J—Do you say that the Indian 
Act extends toimplied trusts? ] With regard 
to the English cases I would cite Harris vs. 
Harris (29 Beavan, 110); Knight vs. Bowyer 
(28 Beavan, 609); and Mathew vs. Brise (14 
Beavan, 345), to show that where there is a 
fiduciary relation, the statute of limitation 
does not apply. [Couch, C.J.—If so, the 
enactment in favor of express trusts was not 
necessary.] As to the Indian Act, Mr. 
Ninian Thomson’s note to Section 2 gives 
the case of Bacharam Chowdhry vs. Mahtab 
Beebee (Gap No. W. R., 877), where it was 
held that limitation could not apply, because 
wlile the property was in the hands of a 
brother, it was in the hands of a trustee. 

Mr. Ghose (on the same side).—U nder the 
Hindoo law a gift by a husband to the wife, 
whether inter vivos or testamentary, is in- 
alienable by the wife of the donor aud goes to 
the heirs of the husband, and not'to the class 
who take streedhun absolutely. The word 
streedhun is somewhat loosely employed in 
this case, and a great deal of confusion has 
arisen from not keeping a clear and manifest 
distinction in mind. There are two kinds 
of streedhun under the Hindoo law. 
According to Shamachurn, streedhyn is abso- 
lute and not absolute. While, on the onehand, 
streedhun absolute or the property peculiar 
to women comes under Chapter 6 of the 
Dayabhaga, on the other hand, there is 


1873. | Ciril THE 





streedhun which must go to the husband’s 
heirs and followg the ordinary rules of 
succession, { 

[Couch, C.J.—it may be that she cannot 
alienate it, but it does not follow that it goes 
to the husband’s heirs. There is an autho- 
rity in Macnaghten in direct conflict to that. 
I found it after Mr. Kennedy had closed his 
~case, 

I shall show my authorities, and my con- 
tention will be that if she cannot alienate it, 
that will not constitute her peculium. 
{ Couch, C.J.—The question here is whether 
it goes to her heirs or the hnsband’s heirs. ] 
In order to answer that, it will be necessary 
to see whether it constitutes her streedhun 
absolute or not, because if it does not it will 
go to the husbund’s heirs. A careful exa- 
mination of Chapter 4 will show the value 
of this distinction as a test or criterion by 
which to decide whether this property is 
streedhun or not. For this parpose we are 
not to have recourse to any arguments, but to 
see what is the test laid down in the Daya- 
bhaga. That test will be found in Chapter 
4, Section 1, Verse 118. If it can be estab- 
lished that this is property which she has no 
power to sell independently of her husband’s 
control, it follows that it does not constitute 
her streedhan absolute. [ Couch, C. J.—The 
real point in the cense is whether it goes to 
her heirs or to her husband’s.] If is not 
streedhun absolute, it cannot go to any one 
but the heirs of the husband. Some doubt 
has been thrown on the other side as to the 
value of the test of Nareda ; but that is the 
Hindoo law all over India. This test is 
laid down in Shamachurn’s Vyavastha Dar- 
pana, p. 685, v. 428, where it is said—“ That 
alone is her peculiar property which she has 
power to give, sell, or use, independently of 
her husband’s control.” Butevenif I do not 
Bhow that this is streedhun absolute, it will 
be for the other side to show that it follows 
the ordinary rules of succession. To show 
that this is not streedhun absolute, see Shama- 
churn,. p. 686, v. 429, which says—* The 
moveable property given by a husband does not 
become albsolate streedhtun only so long as he 
lives ; but the immovenble property given by 
him does not become go even after his death.” 
If it be conceded that the immoveable pro- 
perty does not become streedhun even’ after 
the death of the husband, then by the - light 
of this distinction the authorities which I 
shall cite will appear very clear. See 
Verse 432 which contains the distinction 
adverted to by the Pundits in the Purnenh 
case referred to by Mr. Kennedy, In that case 
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the question was to whom the property was 
to go, and the same distinction was observed. 
The case is reported in 2 Macnaghten’s 
Principles, 215, and also in Shamachuin, 697. 
Then I have in my favor the decision of Chief 
Justice Eastin Cossinauth Bysack vs. Huri o- 
soondary Dossee (2 Morley’s Digest, 198). 
In that case the Chief Justice, after taking 
the opinion of the Pundits, gave an elaborate 
judgment, nnd at p. 207 will be found 
the following passage :—“ The most 
material passnges of the Dayabhagà are to 
be found in the 4th and 11th chapters, but 
principally in the last. The 4th treats of 
the succession to a woman’s property ; which, 
for this purpose, is divisible into property 
given to her in the lifetime of her husband, 
and property of her husband devolving to her 
upon his death. The former is considered 
as her own peculiar property or streedhun, 
which, in general, she may dispose of as she 
pleases, except immoveable property given 
her by her husband, in which she has only 
a life-interest, and upon her death it descends 
to his heirs, aud not to her own parental 
heirs; and except immoveable property 
given to her by her own parents in her 
maiden state, which always goes to her 
brother if she die without issue.” She only 
had a life-interest, aud after her death it 
would go not to her heirs, but to her hus- 
band’s heirs. ‘Then as to the case of Dyal 
Chand Addie, I find that Sw Francis 
Macnaghtev has fallen into an error. I 
have the original report which shows that 
a great deal more transpired than appears 
from Mr. Montriou’s report. J find that thee 
was a grandson living.as well ag the daughter. 
Then, again, the opiuion of two dissentient 
Bengal Pundits is given in Montriou’s Hindoo 
Wills ; but I find from the MS. notes of the 
Judges that the Court finding their opinion 
somewhat conflicting with the authorities, 
proposed some further questions and asked 
the Pundits to reconsider their previous 
opinion, and after re-considering the quer- 
tion were of opinion that the widow took 
such an interest under the will os would 
enable her to give away any part she pleased 
of the moveable property to strangers to her 
husband’s blood, or to whomsoever she pleased, 
whilst the grandson of her husband was 
living. ; 

The case to which your Lordship the Chief 
Justice has referred me is the Tirhoot case. 
[ Couch, C./.—That was not under the Bengal 
law. |] No, itis a Mitnckshara case. Even if it 
wereso, I shall show that the opinion is not 
accurate. [Couch, C.J.—ls there any differ- 
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ence in this respect between the Mitackshara 
and the Dayabhaga? It is very doubtful 
whether the Parneah case is a Mitackshara or 
Bengal case. We have made some enquiries, 
and it certainly is not altogether a Bengal 
District. A portion of itisin Bengal. But 
probably there is no difference in this respect 
between the two schools of Law.] There is 
no difference certainly as to alienability. As 
to other points, I can find no authority. 
[ Couch, C.J.—That is quoted in a work that 
is law as current in Bengal. I mean Mac- 
naghten’s Hindoo Law.] All that I can say 
is that there are two authorities in conflict 
with each other in the same book. In the 
one case the Pundits make a distinction 
between property given by the husband upon 
second marriage to please his former wife, 
and other property, and that is specifically 
mentioned in a verse of the ' Dayabhaga. 
The texts do not make any difference. But 
if the distinction I am endeavoring to draw 
is once established, then this authority will 
be proved not to be correct law. [Couch, C.J. 
—If the texts make no difference in this re- 
spect, the authorities on the Mitackshara will 
be applicable to the present case, unless you 
can show any difference. ] I contend that even 
if the opinion in that case be construed to 
be aguinst me, there are other cases in my 
favor. Firstof all, there isthe opinion of Chief 
Justice Hyde Eastin 2 Morley, that the pro- 
perty will go to the husbaud’s heirs. That 
decision has been upheld in the Privy Coun- 
cil where it was distinctly held that the pro- 
perty will go to his heirs ; and although there 
was at first a difference of opinion on the 
part of two Bengal Pundits, they subse- 
quently agreed. 

But even if there should be a total absence 
of authority either way, I contend that 
according to the Dayabhaga, c. 4. a woman can 
do what she pleases with all kinds of pro- 
perty given by the husband which are spe- 
cially mentioned, but that she cannot do what 
she likes with immoveable property given by 
her husband. That can only be done by 
bringing the case under, gifts subsequent. 
Now, every gift subsequent is not necessarily 
ber streedhun or her peculium; and accord- 
ing to the text laid down in v. 18, this is 
property which is said by Baboo Shamachurn 
not to be streedhun absolute. If, then, this 
property is not streedhun absolute, it must 
go to au exceptional class of heirs. In the 
view L take I am borne out by verses 19, 20, 
21,¢.4.,8.1. Then follows verse 23, and then 
the verse of Nareda; and although there is 
a note which Mr, Branson said was nob to 


be found in Naredna. it is to be found in all 
the texts of Hindoo law. 

In this case we find the pa nare—“' I give, 
devise, and bequeath unfo my wife and her 
heirs aud assigns for ever.” In construing 
the object of the testator in making that 
devise, the question is who, under the Hindoo 
law, will be the heir of this property. 
According to Hindoo law, it would be his 
own sone, and it is quite clear that the man 
himself intended to devise sxecording to the 
Hindoo law. He knew he was leaving two 
sons, one five and the other three years old. He 
could have no reason for taking away the 
property from these two sons. Although in 
looking at the circumstances of the case we 
canuot look at subsequent circumstances, we 
should look at surrounding circumstances, 
and following the decision laid down in 
the 14 W. R.. 316, we are bound to look 
to the fact that the man made his will 
in his last moments ; that the will is drawn 
up by an English Attorney, and that there 
is nothing to show that it was read 
out or explained to him; and that the 
instructions for the will were given at the 
time he was dying and were very‘imperfectly 
carried out. ‘[ Markby, J-—What is your 
authority for saying so? ‘That is purely a 
surmise.] It is so alleged in the plaint. 
[ Mr. Branson.—Not so.] At any rate, the 
will has not even been engrossed. [ Couch, 
C.J.—The will was not drawn adopting the 
language of an English will.] [ Markby, 
J.—At the time when the testator died, she 
would have been the heir without the will. 
She would be the heir or malik.] [CoucA, 
C. J.—The son had died.| Although the 
words in that document were held to be a tes- 
tamentary instrument, yet she did not take ab- 
solutely. [ Markby, J.—The word “ ngsigus” 
was the very English word to denote com- 
ing to he. It was used in the veiy way 
to show the distinction between absolute 
streedhun and other streedhun.] It seems 
to me more than probable that that word 
was used in a very careless way. The 
Tagorescase bas no bearing on the case. The 
Hindoo widows are only entitled for pious 
uses and for maintenance. [ Jlarkby, J.— 
Could the widow perform the funeral cere- 
monies ? Who would perform them during 
her life?] The widow would provide the 
means, buf the sons would perform the 
ceremonies, Mr. Branson has shown me an 
affidavit from which it appears that the will 
was explained to the testator and that he 
died on the day after. Even if that is so, it 
does not affect the force of my other argu- 
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ments. Itis quite possible that, when the 
will was explained to him, he thought that 
his wishes were cgmplied with, and that his 
sons would take afer his wife. [ Couch, C.J. 
—If this will had been properly explained 
to him (as we must assume it was, unless you 
show the contrary), he must have been told 
to whom the property would go.] 

Mr, Branson (in reply).—In the case in 
14 W. R. to which Mr. Ghose referred, I 
find that the document which your Lordship 
the Chief Justice and Mitter, J., treated as a 
testamentary disposition, contained these 
words—“ Further, as of Ranee Dhun Kooer 
there are two daughters, who, after marriage 
by the blessings of Providence, may be 
blessed with children, they and their 
children, therefore, are and will be the 
heirs and maliks ;” and your Lordships say— 
“ Considering then, the state of his family 
and that he was a Hindoo, and taking the 
entire instrument and construing its parts 
with reference to each other, I think it was 
the intention of Roy Hur Narain that the 
estate should be kept in his own family, and 
that the daughtera and their children, ns well 
as Ranee Dhun Kooer, should succeed to his 
property, and this may be effectuated by 
allowing them to take after Dhun Kooer.” 
Then there was a distinct gift to her, but 
that has no bearing on a will so technically 
drawn as this. [ Couch, C.J.—The question 
really comes to this, whether, if a Hindoo 
chooses to make a will according to the 
Koglish Jaw, it should not be construed 
according to the rules of English law.] I 
believe the late Chief Justice in the Tagore 
case snid that it was not the duty of the Court 
to make a will, but to construe the words. 
Then as to the case in 2 Morley’s Digest, 207, 
I see in the Bar Library copy of that work 
a pencil note opposite to the part where it 
snys that immoveable property descends to 
the husband’s heirs, drawing attention to the 
case of G vs. K, post, 234, und your Lord- 
ships will there find au opinion opposite to 
that. Mr. Kennedy said that it was hard to 
couceive how a Hindoo woman cogld take 
property which is not treatable as streedhun. 
So does it seem to me; but where a Hindoo 
in Lower Bengal has an absolute power to 
make any disposition, and he, as in this case, 
makes an absolute gift to his wife, he takes it 
out of the streedhun, and she has absolute 
power to dispose of it as she likes. If it is 
streedhun the authorities are clear. See Daya 
Krama Sangrahn, c. 2, s. 4, verses 2 and 5. 
To the same effect is the text in the Daya- 
bhaga, c. 4, 8. 2, v, 9, in connection with 
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which must be read the preceding verses 
l to 8, and verses 10 and 11. Therefore 
if this property is not streedhun, but is 
property given by the will of the hus- 
band absolutely to the wife, her heirs and 
assigns, she had a right to alienate it ; or 
if she had no right to alienate it, it 
came to the daughter who was alive; in 
whichever way the matter is looked at, there 
can be no doubt as to who is entitled to the 
property. As to streedhun losing its char- 
acter of streedhun, I would refer to the case 
in 10 W. R., 488, in which the Court said 
at p. 490—“ We are of opinion that as a 
“betrothed daughter, the plaintiff was not at 
“the time of her mother’s death entitled to 
“any share in her mother’s streedhun. An 
“attempt has been made to show that, even 
“if the maiden daughter inherited, the plaint- 
“iff is entitled to inherit on the death of the 
“maiden daughter ; but the Hindoo law on 
“this point is undoubted, namely, that when 
“ streedhun has once devolved as streedhun 
“upon an heir, it does not continue to 
“devolve as streedhun, but afterwards de- 
“volves according to the ordinary rules of 
“ Hindoo law.” 

This property having devolved on our 
mother, it would devolve from our mother 
to us. With reference to the case in 
1 Select Reports, it has been explained that in 
that case the property went to the brother of 
the lady because she was a childless widow. 
In 1 Cowell on Hindoo law, 219, 220, both 
this case aud the other in 10 W. R. are 
considered. 

The Court took time to consider their 
judgment, which was delivered as follows on 
the 3rd January 1878 by— 

Couch, C.J.—The plaintiff and the defend- 
ant in this suit, which comes before us on 
appeal from the decision of Mr. Justice Mac- 
pherson, are the grandsons of Hurronundo 
Sirear, the plaintiff being the son of a gon, aud 
the defendunt of a daughter. Hurronundo 
Sircar died in 1838, leaving a widow Luckey 
Money Dossee, and two sons Shamachurr 
and Woomachurn, and a daughter Roy- 
money. Shamachurn died in 1849 without 
issue, leaving a widow, who died in 1855 or 
1856. Woomachurn died in 1854, leavire 
one son, the plaintiff. Roymoney is stil] 
living, and the defendant is her son. Hurro- 
nundo Sirear made a will in English which 
was apparently prepared by an Euglish attor- 
ney, but is signed by the testator himself 
in Bengali. It consists of only a few lines, 
and the following is the material part of it :— 
“I give, devise, and bequeath unto my wife, 
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Sreemutty Luckeymoney Dossee, and her 
heirs and assigns for ever all my real and 
personal estates and effecis, and do appoint 
my said wife sole executrix of this my will.” 
Luckeymonoy Dossee, after the death of ber 
husband, obtained probate of this will in the 
lato Supreme Court; and by the practice of the 
Court it was necessary before probate would 
be granted to file an affidavit that the will 
had been explained to the testator. Luckey- 
money Dossee possessed herself of nll the 
estate and effects of her deceased husband ; 
but her sons, Shamachurn and Woomachurn, 
who were young children at the time of the 
death of their father, always lived witb her, 
and substantially had the enjoyment of the 
property along with her; and on the evidence 
of the defendant Prosonocoomar himself, it 
appears that Shamachurn and Woomachurn, 
after they attained to years of discretion, 
used to assist her in the management of the 
property, although everything was done in 
her name. Luckeymoney on one or two 
occasions sold portions of the property which 
belonged to Hurronundo’s estate; and on 
these occasions conveyances were made by 
her. One of them, dated the 3rd of February 
1849, has been put in, and in that she states 
that she sells the property, her husband hav- 
ing given a turneenamah, “will,” in her 
name. Whilst this bill of sale was given 
by Luckeymoney as being the person having 
the right to convey, both Shamachurn and 
Woomachurn, who were the heirs of Hurro- 
nundo Sircar, signed the conveyance as wit- 
nesses. This Mr. Justice Macpherson says 
is a proceeding well understood among 
natives as indicating that the sons, being pnr- 
ties having an interest, gave their consent 
16 the gale being made; but in the case he 
refers to in another part of his judgment, 
reported in 13 Moore’s I. A., 209, the Judi- 
cial Committee say they cannot affirm the 
proposition that the mere attestation of such 
nn instrument by a relative necessarily 
Imports concurrence. 

. Shamachurn’s widow, Rampreosi, having 
died, Luckeymoney very shortly afterwards 
executed a deed of gift to the defendant Pro- 
sono Coomar Ghose of the property which is 
the subject of this suit. That deed is dated 
the 18th of October 1856, and in it the pro- 
perty is described as being property “ which 
was given (to me), and has been. held aud 
enjoyed by me up to this time.” 

‘Fwo or three months before her death, 
Luckeymoney Dossee made a will in which 
ehe says—‘ My late husband Hmronundo Sir- 
car having made a will on the 22ud day of 


September of the English year 1833, granted 
nll his moveable and immoveuble property to 
me. Thereafter, upon hig death, I, having 
obtained the whole of his i eee by virtue 
of his will, am possessing and enjoying the 
same from that time up to the present as 
owner of the right of gift {and sale thereof), 
and I have alienated some of those proper- 
ties.” Then she says that she has already 
given, out of the properties granted by her 
husband, a six-annas share of the family 
house to the defendant Prosono Coomar 
Ghose by deed of gift, and she goes on to 
bequeath the remaining immovenble properties 
which she then had and her entire moveable 
property to her son’s son, ‘Tarucknath 
Sirenr, She then proceeds to appoint the 
defendant Prosono Coomar Ghose executor 
and manager during his minority, and to 
declare that the whole estate should go to 
Prosono Coomar Ghose absolutely in the event 
of Tarucknath Sircar dying a minor without 
issue, or of his renouncing the Hindoo reli- 
gion. 

The suit is brought by Tarucknath Sir- 
car who claims the whole of the property, 
aud he asked that it might be declared that 
under and by virtue of the will of Hurro- 
nundo‘Sirear, Luckeymoney Dossee had no 
power to devise the property included therein. 
Mr. Justice Macpherson made a decree in 
the plaintiff's favor, holding that the will 
of Hurronundo Sircar must be read ns 
merely making over the property to the wife 
to be held by her in trust for the infant heirs. 
He snys in his judgment, there is no doubt 
that the question which has been raised is 
one of grent importance to Hindoos, as bear- 
ing upon the question of the principles upon 
which the Courts ought to act in construing 
wills made by Hindoos. I quite agree to this; 
but it appears to me that the principles upon 
which the Courts ought to act have beon 
authoritatively determined, and in the present 
case we have only to apply them. In Sree- 
mutty Soorjeemoney Dossee vs. Denobundo 
Mullick, 6 Moore’s I. A., 526,* the Judicial 
Commitfee (p. 550) say—* The Hindoo Law, 
no less than the English Law, points to the 
intention as the element by which we are to 
be guided in determining the effect of a 
testamentary disposition; nor so far as we 
are aware is there any difference between 
the one law and the other as to the materials 
from which the intention is to be collected. 
Primarily the words of the will are to be 
considered. They convey the expression of 





*4 W, R., P. C, 114 


1873.] Civil 





the testator’s wishes ; but the meaning to be 
attached to them may be affected by surround- 
ing circumstanceg aud where this is the case, 
those circumstandges no doubt must be rega: d- 
ed. Amongst the circumstances thus to be 
regarded is the law of the country under 
which the will is made, and its dispositions 
are to be carried out. If that law has at- 
tached to particular words a particular menn- 
ing, or to a particular disposition a particular 
effect, it must be assumed that the testator, in 
the disposition which he has made, had regard 
to that meaning, or to that effect, unless the 
language of the will or the surrounding 
circumstances displace that assumption. 
These are, as we think, the principles by 
which we ought to be gaided in determining 
the case befoie us; and we must first, there- 
fore, consider what was the intention of the 
testator to be collected from the words of 
his will.” 

Although the, will was signed by the 
testator in Bengali, I think it must now be 
assumed that it was explnined to him, and 
that he understood its meaning. If it was 
not, and he did not understand what he was 
signing, there would be no question of con- 
struction, for it would not be his will. Pro- 
bate of it was granted by the Supreme Court, 
and its validity has never been questioned. 
Mr. Justice Macpherson says he has no doubt 
the whole family thought that Luckeymoney 
was absolute owner of the property, und had 
the right to dispose of it at pleasure. It 
appears to me that the words of this will | 
unequivocally show thatit was the testator’s 
Intention that his wife should become the 
absolute owner of all his property That is 
the meaning which the law has attached to 


the words he has used, and there is nothing. 


in the language of the will to displace the 
assumption that he had regard to it; for the 
appointment of his wife as sole executrix is 
made with the view to complete the gift and 
ennble her to obtain probate. 

The surrounding circumstances are, as 
Mr. Justice Macpherson says, that the testator 
was a Hindoo, and that he had at the time 
two infant sons, and there was no reason why 
he should desire to disinherit them. We 
cannot tell what reason he had for making a 
will, but the fact of his doing so shows, in 
my opinion, that he intended his wife to be 
something more than a trustee and manager 
for the infynt heirs, as she would have been 
such if he had not made a will. It is not 
to be assumed that he made this will with- 
out reason, and if he, a Hindoo, thought it 
right to make a will, it may well be that he 
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thought he might leave to bis wife to make a 
proper disposition of his property amongs: 
his family, The learned Judge has declued 
her to be a trustee when the will contains no 
words whatever to create a trust. It is not in 
my opinion necessary that there should be 
an express declaration of his desire, or Inten- 
tion to disinherit his sous, if there is an 
actual gift to some other person expressed iv 
clear and unequivocal words, and I most 
respectfully dissent from the dictum of Mr. 
Justice Phear in the unreported case referred 
to; nor cau I agree with Mr. Justice Macpher- 
son io thinking that there is no indication 
of a desire to disinherit his sons. Allowing 
that a Hindoo is less likely than any other 
person to disinherit his sons, it still appears 
to me that his desire and intention to do so 
muy be shown, as in the case of another per- 
son, by the disposition he makes of his pro- 
petty. 

Upon the construction which I think I 
must put upon this will, the point taken by 
the Counsel for the respoudent, the plaintiff, 
that the property being the gift of a hus- 
baud to his wife was inalienable, and on her 
death would descend to the heirs of the hus- 
band, does not arise. The husband has given 
to his wife an absolute power of disposing 
of the property, which she las exercised. 
This was not an ordinary gift by the hus- 
band to his wife, to which the authorities 
cited might apply. 

I think, therefore, that the decree should 
be reversed, and the suit be dismissed with 
costs on scale No. 2, including the costs of 
‘the appeal. 

Markby, J., concurred. 


The 4th January 1873, 


Present: 


The Hon'ble F. B. Kemp and C. Pontifex, 
Judges. 


Amendment of Plaint—Act VIII (B. ae of 
1869, s. 30. 


In the matter of 
Gobind Chunder Bose, Petitioner, 
versus 
Bykuntnath Ghose, Opposite Party. 


Baboo Romesh Chunder Mitter for 
Petitioner. 


Baboo Oopendro Chunder Bose for 
Opposite Party. 
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Where a suit has been erroneously brought under Act 
VII (B.C.) of 1869, s. 80, and plaintiff applies to have 
his plaint amended, the suit shonld not be dismissed, but 
some order should be passed on the application. 


Kemp, J.—In this case we think that 
innsmuch as the petitioner presented an 
application to the Court below to have the 
plaint amended to this extent, namely, ns far 
as it was recited therein that the suit was 
brought under Section 80, Act VIII of 1869, 
the Court below ought tohave passed some 
order with reference to that application instead 
of dismissing the plaintifi’s suit, because he 
held that under the provisions of Section 30, 
Act VIII of 1869, the plaintiff not being the 
employer of the gomashtah, the defendant in 
the suit, could not bring a suit under that Act, 
We, therefore, direct the Moonsiff to allow 
the plaintift to amend hia plaint and to take 
up the case under the provisions of Act VIII 
of 1859. We think, however, that the costs of 
this application must be borne by the peti- 
tioner, inasmuch as it was on account of his 
own erroneous application of the law that this 
order became necessary. The petitioner will, 
therefore, pay the costs of this application. 


The 4th January 1878. 


Present : 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Execution— Obstruction to Possession—Act VIII 
of 1869, s8. 226 and 230. 


In the matter of l 
Bibee Mahtab Koomaree, Petitioner. 


Baboos Sreenath Doss and Rash Beharee 
Gohse for Petitioner. 


A third party having petitioned the Court below, stating 
that she was in possession of certain property which.a 
decree-holder had attempted to take in execution, and 
that the judgment-debtor had no title in it, that Court 
passed an order that the application must remain in the 
serishtah as the decree-holder had given a receipt for 
possession. ° 

HELD that this was tantamount to no order, and that 
tie Court could not be put ın motion under Section 226 of 
the Code of Civil Procedure without an application from 
the decree-holder under that Section. 

HELD thatthe Lower Court ought to have made some 
inquiry ; but the High Comt could not interfere as the 
third paity had not applied under Section 230. 


Kemp, J.—T xis is an application on the 
part of Bibee Mahtab Koomaree. Itappears 


that one Sharoda Pershad Mullick ob'ained a 
decree agninst Roy Luchmeeput Singh. The 


decree-holder attempted to take posseasion of 
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the petitioner. The officer reported his 
inability to give possession to the decree- 
holder. The petitioner befpre us appears to 
have presented a petition tthe Court below, 
stating that she was in possession of the pro- 
perty and that the judgment-debtor has no 
title whatever in the property. Upon this, the 
Subordinate Judge passed the following 
order, namely, that inasmuch as the decree- 
holder had given a receipt for possession the 
petitioner’s application must remain in the 
serishtah. Such an order is tantamount to 
no order atal It does not appear in this 
ense that the decree-holder has made any 
application to the Court under Section 226, 
and it is only on an application from the 
decree-holder that the Court can be put in 
motion under that Section. Under Section 
230, the petitioner, whois a third party other 
than the defendant in the suit, if dispossessed 
of any property under the decree, could 
have applied to the Court, and on such 
application being made, the Court, after exa- 
mining theapplicant and ascertaining that there 
was probable cause for making the applica- 
tion, could have proceeded to investigate the 
matter in dispute; but no such application 
appears to have been made by the petitioner 
before us. This Court therefore cannot inter- 
fere in this matter, although we think that 
the Subordinate Judge ought to have made 
some enquiry into the case and not to have 
passed au order directing the petition to be 
filed on the record. 


The 4th January 1873. 
Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 


Judges. 


Adoptioa-—Res Adjudicata—Act VIII of 1889, 
&. 2, 


, Case No. 212 of 1871. 


£ 


Regular Appeal from a decision passed by ` 


the Judge of Rajshahye, dated the 8rd 
August 1871. 


Kiisto Beharee Roy (Plaintiff) Appellant, 


° 
VETS USE 


the property decreed, and an officer of tho | Bunwaree Loll Roy and another (Defendants) 


Court was deputed who was obstructed by 


diespondents, 
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Mr. J. T. Woodroffe and Baboos Unnoda 
Pershad Banerjee, Rash Beharee Ghose, 
and Issur Chupder Chuckerbutty for Ap- 
pellant. { 


The Advocate-General and Baboos Sree- 
nath Dossand Bhuggobutty Churn Ghose 
for Respondents. 


A suit to set aside the alleged adoption of defendant, 
in which the adopting mother was made a party, was 
held to be barred by Act VOI of 1859, s. 2, because the 
game issue, À 6., that of the.vahdity or otherwise of the 
adoption, had been tried, not incidentally or collaterally, 
but substantially, in former suits ın which the same 
plaintiff and defendant were in direct contest, although 
the whole of the estate to which the parties claimed to 
be heirs was not then at stake, but only a portion 
thereof, 


Kemp, J.—T ae plaintiff is the appellant. 
The suit is brought to set aside the alleged 
adoption of the defendant No. 2, Bunwaree 
Loll Roy. The adopting mother, Brojessuree 
Chowdhrain, is made a party to the suit. 

The plaint recites that the late Gour Soon- 
dur Roy died on the th of Falgoon 1240, 
leaving a widow, the defendant Brojessuree 
Chowdhrain, and the plaintiff, the son of the 
maternal uncle of the late Gour Soondur 
Roy; that no deed of permission to adopt 
was executed by the late Gour Soonder Roy; 
that the defendant Brojessuree purchased the 
defendant Bunwaree Loll Roy, and illegally 
adopted him with a view to defraud the plain- 
tiff, who is the reversioner. The plaint then 
proceeds to state that several admissions were 
extracted from him (the plaintiff) by holding 
out various pretexts and hopes, and exciting 
fears, which tend to support the alleged 
adoption. 

The plaint is dated the 28th February 
1871. The plaintiff, on the 29th June 1871, 
filed a written statement briefly to the follow- 
ing effect :—that the plaintiff being ignorant 
that he was the legal heirof the late Gour 
Soondur Roy, through solicitations sub- 
scribed his name as a witness to the spurious 
danputro or deed of gift; that, subsequent- 
ly, the defendant Bunwaree Loll Roy 
brought a suit in the Court of the Rrincipal 
_ Sadder Ameen to set aside the plaintiff’s 
putnee right in Mouzah Nursingpore, and to 
obtain possession of that estate ; that the 
defendant Bunwaree Loll Roy prevailed upon 
the plaintiff by holding out hopes and exciting 
fears, to sign a written statement, an ekrar, 
and a solehaamah containing false statements 
and an admission of the defendant’s adoption ; 
that these statements are false and unfound- 
ed; that shortly after these fraudulent 
proceedings, ina suit brought by the defendant 


Bunwaree Loll Roy against Pearee Mohun 
Mullick and others to set aside a putnee, 
an issue was “incidentally” raised with 
reference to the adoption of Bunwaree Loll 
Roy; that the plaintiff appeared in that case 
under Section 73 Act VIII of 1859, and 
took exception to the adoption, the result of 
that suit being that on special appeal the 
High Court held that the admissions of tho 
plaintiff were not prejudicial to his rights, 
and did not operate as an estoppel to bis 
claim. i 

The defendant Bunwaree Loll Roy filed 
a written statement on the 12th of July 
1871 briefly to this effect, viz., that the suit 
of the plaintiff is barred under Section 2 
Act VIII of 1859; that the suit is barred 
by the statute of limitations, inasmuch as it 
has not been instituted within twelve years 
from the date of the defendant’s adoption ; 
that the plaintiff held several very valu- 
able mehals belonging to the estate of the 
defendant’s father on the allegation of a 
putnee pottah granted to him by the defend- 
ant’s grandmother, Hemlutta Chowdharin ; 
that on the defendant attaining majority, he 
brought a suit, No. 96 of 1861, in the Court 
of the Principal Sudder Ameen, to recover 
khas possession of these mehals by cancel- 
ment of the putnee. The defendant in that 
suit, the plaintiff in the present suit, entered 
into an agreement with the defendant in this 
suit, on the 10th Jyte 1268, and also executed 
an ekrar of the same date, whereby the 
present plaintiff clearly admitted the genuine- 
ness and validity of the deed of permission 
to adopt and the deed of gift, as also that 
the adoption was good and valid. Further, 
that in his deposition the plaintif has made 
the same admissions ; that since the defendant 
has attained majority, the plaintiff has been 
employed in his service as a sezawal, and has 
treated the defendant as the adopted son of 
the late Gour Soondur Roy. 

The Officiating Judge of Rajshahye, on 
the 8rd August 1871, dismissed the plaintiff’s 
suit. R 

The Judge, on the issue of the twelve 
years’ limitation, is of opinion that the plaintiff 
can sue at any time within twelve years after 
the death of Brojessuree Chowdhrain, the 
alleged adopting mother of Bunwaree Loll 
Roy. A Full Bench ruling, dated 2nd Septem- 
ber 1869, to be found in volume XII of the 
Weekly Reporter, is quoted in support of this 
finding. 

As regards the question whether the suit 
is barred under Section 2 Act VIII of 1859, 
the Judge finds that it ig manifest that the 
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question of the validity of the adoption of 
Bunwaree Loll Roy was raised by the defend- 
ants in previous suits nombered 118 and 119 
of 1861 ; and that the present plaintiff came 
forward aud contested the title of Bunwaree 
Loll Roy; that the validity of the adoption 
of the said Bunwaree Loll Roy was not inci- 
dentally raised in those suits, but was the 
primary issue.” The Judge then proceeds 
to observe that “it appears Krishna Beharee 
“(plaintiff in this sait), in order to test the 
“validity of the adoption, and probably to save 
“ expense and delay, came forward, and, at his 
“own request, was made a party to the suits 
“ Nos. 118 and 119, and obtained a hearing, 
“ but failed in his object. Clearly then, when 
“he came tothe Court and asked for a hearing, 
“andit was granted to him, and the issue was 
“one not incidentally bearing on the matter 
“of the suif, buf was the primary and the 
“chief issue bearing on the suit, it must be 
“ held that the questions now raised, viz., the 
“validity of the adoption and the binding 
“nature of Krishna Beharee’s admissions, 
“ were tried and determined by a competent 
“Court.” For these reasons, which have 
been briefly stated, the Judge held that the 
piaintifi’s suit was barred by Section 2 Act 
VIII of 1859. 

On the question whether the suit was bar- 
red owing to the admissions of the plaintiff, 
the Judge found that, as the suit of pluintiff 
had not been instituted within six years from 
the date on which the plaintiff admits he 
became aware of the frauds alleged to have 
been practised upon him, and whereby he was 
induced to make those admissions, it is barred, 

In appeal the following grounds are 
raised :— 

1lst.—The Judge is wrong in holding that 
the suit is barred under Section 2 Act VIII 
of 1869. 

2nd.— The Judge is wrong in ruling that 
the limitation of six years applies to the 
claim. 

3rd.—That the Judge is wrong in treating 
the alleged admissions as estoppels and in 
entering at all into the adjudication of the 
third issue raised before him, without first 
deciding whether those admissions were 
obtained by fraud as alleged by the appel- 
lant. 

After hearing the arguments of Mr. 
Woodroffe for the appellant, and the Advo- 
cate-General for the respondent, we entirely 
concur in the decision of the Judge on the 
2nd issue raised before him, viz., that the suit 
is barred under Section 2 Act VIII of 1859, 

On réfcrring to the proceedings in the former 


suits Nos, 118 and 119, to which the plaintiff 
in this suit was a party, we find that the 
plaintiff and the defendagt Bunwaree Lall 
Roy were in direct nantesh wiih each other, 
and had a full opportunity of exerting their 
respective rights. The subject-matter of 
those former suits was substantially the same, 
and the parties really and effectively inter- 
ested were the same. The issues involved 
were the same in substance as in the present 
suit, although there may be some difference 
in the amount at which the present suit is 
laid. There can, we think, be no doubt 
that in the former suit, an issue was tried, 
not incidentally nor collaterally, but sub- 
stantially, and a competent Court decided in 
the presence of the present plaintiff that the 
defendant Bunwaree Lall Roy was the legally 
adopted son of the late Gour Soondur Roy. 
It may be that in the suits Nos. 118 and 119, 
the whole of the estate of Gour Soondur 
Roy was not at stake, but only a portion of 
it; still the fact of the validity or otherwise 
of the adoption of Bunwaree Lall Roy was 
fully tried and decided in favor of the 
present defendant Bunwaree Lall Roy. 


We also find that the present plaintiff, 
When appealing specially to this Court 
against the former decision, seems to have 
treated that decision as disposing of the 
question of the adoption of Bunwaree Lall 
Roy ; for amongst the grounds of special 
appeal is the following:— 


“The decision of the learned Judge guoad 
“ the adoption evinces a substantial defect of 
“investigation, inasmuch as your petition- 
“er’s material witnesses, Bissessuree Chow- 
“‘dhrain and others, have not been examined.” 


The learned Judges who tried the special 
appeal observed in their decision, which is 
dated the Ist of August 1864, that the 
appellant before them, pluintiff in the present 
suit, “was properly made a party to the 
“former suit for the purpose of contesting 
“the issue raised therein concerning the 
“ plaintifs adoption.”* The Judges further 

spake ae in his sat remat ked that “it 

was not stated, nor. 

“was it probable, that the error committed 

“in not recalling certain witnesses who had 

+ Plaintiff in this suit. “been examined before 

‘the appellantt inter- 

“vened (in order to give the appellant an 

“opportunity of cross-examining them), had, 

“in the case before them, produced error or 
“defect in the decision upon the merits.” 

We dismiss the appeal with costs of both 
Courts payable by the appellant. 
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The 12th December 1872. 
Present ; 


Sir James W. Chivile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel, 


Agency—Indigo—Purchase in a rising Market. 


On Appeal from the High Court of Judica- 
ture at Fort William in Bengal.™ 


Betts and others 
VETSUS 


Arbuthnot and Co. 


Agents buying indigo seed in a rising market under 
an order to purchase on the most fayorable terms cannot 
experument by sowing a sampleand waiting before they 
eee to see whether ıt will poate They are only 

ound to act to the best of thew judgment, and to use 
proper care and skill as agents in purchasing what they 
are ordered to pnichase, and thew action cannot be 
repudiated unless they are shown to have bean guilty of 
negligence, 


Tis isa suit brought by Messrs, Ar- 
buthnot and Company, who are merchants 
‘and agents at Madras, against Mr. Betts and 
his partners, who are indigo planters in 
Bengal, The suit is brought to recover the 
price of certain indigo seed which Messrs. 
Arbuthnot ond Company purchased as 
agents for Mr. Betts and his partners, under 
instructions received from them. In one of 
the earliest letters from Messrs, Arbuthnot 
and Company, they say :—“ At the request 
“of Mr.’ Herklots, of Coonoor” (Mr. 
Herklots was a friend of Mr. Betts) “we 
“write to inform you that indigo seed of this 
“year’s growth is now available here, and 
* that supplies will continue to come in for 
“the next twoorthree months. The present 
‘price is Rs: 6-4 to 6-8 per maund, but the 
‘demand is so great that we expect to see 
‘‘shortly a considerable rise, If you send us 
“an order, we will endeavour to execute it 
“to the best of your interests.” It appears 
that, at first, Mr. Herklots inquired of 
Messrs, Arbhthnot and Company whether they 
could buy 2,000 maunds, which was muoh 
larger quantity than the defendants wanted 
to sow in the following October. The pro- 
bablity is that when Mr. Betts instructed 
Messis, Arbuthnot and Company:to purchase, 
they were purchasing upon speculation, in- 
tenuing to pay the price of the seed out of thie 
money to be obtained by re-selling it. There 





* From the judgment of Couch, C.J., and L. S. Jack- 
son and Glover, JJ., ın Regular Appeal No. 51 of 1870, 
decided 26th July 1870, 
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is no doubt that the defendants were not pro- 
pared to pay for the seed, and it was unlikely 
that they would be buying seed in February to 
sow in October, when they had not the means 
to pay for it. Mr. Betts, by a letter of tha 
13th February, instructed Mesars, Arbuthnot 
and Company to purchase for him 1,0C0 
maunds upen the most favorable terms, Ha 
says, ‘best fresh indigo seed ;” but he sen: 
them a telegram afterwards, instructing them 
to buy, not the “ best,” as requested in tho 
letter, but “ fresh, good.” According to tho 
evidence of Mr, Betts himself, what he in- 
structed Messrs. Arbuthnot and Company to 
purchase was, “one thousand maunds indigo 
seed, fresh, good, on most favorable terms.” 
Having received a letter of the 25th Feb- 
ruary, informing him that Messrs, Arbuthnot, 
and Company had purchased at the rate of 
10 rupees per maund, Mr. Betts writes or 
the 6th March, the following letter: “—Yes. 
“terday I despatched a telegram to you to the 
“effect that the seed I ordered must be fiesh 
“and good.” That ‘ yesterday” was the 5th 
of March. He had received Messrs. Arbuth- 
not and Company’s letter on the 2nd, stating 
that they had actually purchased. Then why 
should he immediately send off a telegram to 
say that he hoped the seed would be fresh and 
good ? He had instructed Messrs, Arbuthnot 
and Company to buy fresh and good; why 
should he suppose that they had not bought 
fresh and good? And yet he thinks it neces- 
sary, on the 5th of March, to send a telegram 
to them to say that the seed which he ordered 
must be fresh and good, as he needs it for his 
October sowings. ‘“‘ And I now beg to advise 
“you that if the seed is not of this desciip- 
“ tion,” —Why should he suppose that it was 
not of that description P—“ that is, fresh, 
“and such as I sent you an order for, you 
“must be aware that it would be ruinous 
“to sow it, Pray, therefore, kindly exercise 
* your judgment in this matter.” How were 
they to exercise their judgment ? They were 
instructed to purchase, and they had pur- 
chased. Mr. Betts must have supposed that 
they had purchased accomling to their instruc- 
tions, and he must have known thatif they 
had not purchased according to their instruc- 
tions or used due diligence in carrying out his 
order, he was not bound to take it. There 
was, therefore, no necessity to write that letter 
if the transaction really was such as Mr. 
Betts would have it supposed, It appears that 
when Mr. Betts found that the price had 
risen from Rs. 6-4 to 10 he was anxious 
to get out of his contract. It is clear that 
he was not able to phy. He after wards askg 
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Messrs. Schoene and Company whether 
they can sell the indigo for him, and when 
they tell him that Madras indigo is not 
saleable in Bengal, then, for the second time, 
he asks for a sample. He had originally 
asked for a sample; but Messrs. Arbuthnot 
and Company had informed him that the 
indigo had been sent to Messrs. Thomas 
and Company as his agents, and that they 
would give him a sample. He was satisfied 
with that answer, and did not ask again for 
a sample until he was informed by Messrs. 
Schoene and Company that they could not 
sell the indigo for him to advantage; then 
he asks for a sample, and a sample is given 
to him, and then he commences his experi- 
ments to see if the seed will germinate. 

Three of the Judges of the High Oourt 
have found that Messrs. Arbuthnot and 
Company properly discharged their: duty 
as agents. Messrs. Arbuthnot and Com- 
pany, although they did state in their plaint 
that they were acting as sellers, were really 
only agents for Mr. Betts. Having purchased 
in Madras they had paid or would have to 
pay the person from whom they purchased ; 
they were, therefore, in the nature of sellers, 
although they were really only del cre- 
dere agents. It was necessary for Mr. Betts, 
before he could repudiate what his agents 
had done for him and refuse to take the 
indigo and to pay for it, to show aflirma- 
tively that Messrs. Arbuthnot and Company 
had been guilty of neglience in executing 
the order which he had given them. He 
deals with the sample when he gets it by 
sowing it and testing it. Whether that test 
was or was not a good one it is not necessary 
to inquire, for Messrs. Arbathnot and Com- 
pany, when they were buying indigo seed 
at Madras in a rising market, under an 
order to purchase on the most favourable 
terms, could not have experimented by sow- 
ing a sample of the seed and waiting eight 
or ten days before they purchased to see 
whether it would germinate. They were 
only bound to act to the best of their judg- 
ment and to use proper care and skill as 
agents in purchasing what they were ordered 
to purchase, viz., good, fresh indigo seed. 

_ Now, did Mr. Betts prove that Messrs. 
Arbuthnot and Company had not fairly and 
properly executed his order? It appears to 
their Lordships that there is no evidence to 
that effect, and they agree with the views 
which the learned Judges of the Court below 
have taken that Messrs. Arbuthnot and 
Company did fairly and properly execute the 
order. The Chief Justice says— ‘‘ Looking 


“st the evidence, I can sea no reason for 
“ distrusting the plaintiffs case, and thinking 
“that they did not per forg that which they 
“ undertook to do for the defendants, namely, 
“to purchase good, fresh seed.” Mr. Justice 
Louis S. Jackson says—* I have no doubt that 
‘Messrs. Arbuthnot and Company, as agents 
“of the defendant, honestly fulfilled the 
“ gommission intrusted to them, and that the 
“plaintiffs are entitled to recover the whole 
“of the amount they claim in this suit,” 
with the exception of a-small amount for 
excess. The learned Judge of the first Court 
did not try the case upon the evidence. He 
decided against the plaintiff on the ground 
of variance. ‘That ground has, very properly, 
been given up to-day, and has been admitted 
that the Judge ought not to have dismissed 
the plaintiffs claim upon the ground of the 
variance. There were three Judges of the 
High Court, and they were unanimous in 
coming to the conclusion that Messrs. 
Arbuthnot and Company did properly and 
honestly fulfil the commission which had been 
intrusted to them. 

Their Lordships, therefore, see no reason 
for interfering with the judgment of the 
Court below, and they therefore will hum- 
bly advise Her Majesty that the decision of 
the High Court be affirmed with costs. 


The 11th January 1873. 


Present: 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Manager—Act VIII of 1859, 8. 248. 
Cases No. 238 of 1872 and No. 1 of 1878. 


Miscellaneous Appeals from orders passed 
by the Judge of West Burdwan, dated 
respectively the 8rd and 27th July 1872. 


Huree Sunkur Mookerjee (Judgment-debtor) 
Appellant, 


VETSUS 


Jogendro Coomar Mookerjee (Decree-holder) 
Respondent. 


Baboo Nil Madhub Sen for Appellant. 


Baboos Romesh Chunder Mitter, Rash Be- 
haree Ghose, and Grish Chunder Ghose 


for Respondent. 
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Where a r had been appointed under s 248 
Civil Procedure Code, after hearing the arguments on 
both sides, the Judge was held not to be justifled in re- 
moving him summarilyat the request of the decree-holder. 
His order was accordiigly set aside by the High Court, 
as well as a subsequent order allowing sale of other 
properties attached, which properties were placed along 
with the others in the hands of the manager, 


Glover, J.—THE parties to these appeals 
are father and son. The son took out exe- 
cation in satisfaction of a decree against the 
father, and after consideration, the Judge, un- 
der the provisions of Section 243 of the Civil 
Procedure Code, appointed a manager to col- 
lect the rents of the lands attached for 
the purpose of satisfying the judgment cre- 
ditor’s decree. ‘This was on the 29th April 
1871. 


On the 8rd July 1872, the Judge removed 
the manager. No reasons are given in the 
judgment, except that the order was passed 
at the request of the decree-holder. When 
a manager is appointed under Section 243, 
the appointment is made after hearing the 
arguments on both sides, and the appointment 
is generally considered one which, although 
madé primarily in the interest of the debtor, 
is likewise in the interest of all parties con- 
cerned ; and we think the Judge ought not 
to have removed the manager so summarily 
as he did simply at the request of the decree- 
holder. No reasons have been assigned 
for so doing, and we have no means of 
knowing why the appointment made in 1871 
was quashed in 1872. We also find, on 
looking to the record of the other appeal, 
that on the same day that the manager was 
removed, the son took out execution and 
attached other properties belonging to his 
father, and had & proclamation for sale subse- 
quently issued. 


Now, if the first order of the Judge was 
wrong, as we think it was, and if he was not 
justified in removing the manager without 
hearing the objections which the debtor had 
to make, it would follow that the second or- 
der allowing, immediate execution with re- 
gard to the other properties is wrong also,— 
that is to say, if the order passed by the 
Judge in the first instance appointing the 
manager was passed after hearing both sides, 
and is therefore to be considered as having 
been properly made, the second order remov- 
ing the manager, and the still subsequent 
order allowing sale of the other properties 
attached, which was passed without hearing 
the objections of the other side, must be con- 
sidered to be improper. 

After hearing the pleadera on both sides, 
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and considering the relation between the par- 
ties and the circumstances arising in the caso, 
we think that the order originally passed by 
the Judge appointing the manager should be 
upheld, and the latter order removing him 
without assigning any reason should be set 
aside; and this being so, it follows that the 
subsequent order allowing sale of the other 
properties since attached must also be set 
agido. The result of our order is that the 
properties originally placed under the manager, 
as well as those subsequently attached, should 
both remain under the manager appointed 
under Section 243, and from the proceeds 
of those properties the judgment-creditor 
will be entitled to have his decree satisfied. 
This order will not prevent the Judge from 
hereafter removing the manager now appoint- 
ed, should he show sufficient reasons for the 
removal. 

Under the circumstances of the case, we 
make no order as to costs, 

Mitter, J—I concur in holding that the 
Judge was wrong in removing the manager 
merely because the jadgment-creditor, without 
showing any reason whatever, came forward 
and asked him to do so; and I think that, under 
the circumstances of the case, it is just and 
equitable that we should, under the discretion 
vested in us by Section 243, order that the 
properties subsequently attached should not 
be sold immediately, but that they should be 
placed along with the other properties in the 
hands of the manager. 


The 14th January 1878. 
Present: 
The Hon’ble Sir Richard Couch, Kt, Chief 


Justice, and the Hon’ble Charles Pontifex, 
Judge. 


Bank—Bank Manager— Private Agent—Bona 
F Jides. 


On Appeal from the judgment of the 
Howble A. G. Macpherson, exercising 
the ordinary original. civil jurisdiction of 
the High Court. 


F. Beer (Plaintiff) Appellant, 
versus 


The National Bank of India (Defendants) 
Respondents. 
Mr, Lowe and Mr. Woodroffe for Appellant. 


The Officiating Advocate-General ond Mr. 
Phillips for Respondents, 
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A, being in uncontrolled management of the National 
Bank in Calcutta, and purporting to act under a power- 
of-attorney, intended to be given to him in his. private 
capacity, but addressed to him as “ Acting Manager of 
the National Bank,” by B, a constituent of the National 
Bank, without drawing any cheque on B’s account, and 
simply by means of transferring in the books of the Bank 
Rs. 16,000 from B’s deposit account with the Bank to the 
account of one C, who was indebted to the National Bank, 
peeo to make an advance of Rs. 15,000 from B to 

k 


- whereas, in fact, the real transaction amounted only 
to transferring the liability of O to that extent from the 
Bank to B :— e 


HELD that, so far as this transaction was concerned, 
A could pot divest himself of his character of Bank 
Manager, and that acting as the agent for both parties he 
acted to the prejudice of B and to the advantage of the 
Bank, and that there was in fact a breach of his duty to 
B to which the Bank was a party, 

HELD, also, that A was not le under the power-of- 
attorney to bind B by consenting to any dealıngs by the 
Bank or © with goods im the Bank’s godowns which 
would prejudice B, 


Tux judgment of Macpherson, J., in this 
case was as follows :— 


Macpherson, J.—The object of this suit 
ia to recover Rs. 15,000, which the plaintiff 
alleges he has lost through the wrongfal acts 
and defaults of the defendants, the Nationa! 
Bank of India, 

The plaintiff had an ordinary deposit 
account with the National Bank, bot was him- 
self in Europe in the early part of 1870. 
Henring about that time that Mr. David 
Anderson, a personal acquaintance and friend 
of his, had been appointed Manager of the 
Calcutta Branch of the National Bank, he 
became desirous that Anderson should act 
as his attorney and agent here. In order to 
carry out this desire, he sent him a power- 
of-attorney, dated the 18th February 1870, 
whereby he appointed “ D. Anderson, Esq., 
Acting Manager of the National Bank of 
Calcutta,” to be bis attorney. 

That power, on the face of it, is not a 
power-of-attorney to the National Bank of 
India. It is not drawn as powers-of-attorney 
ordinarily are drawn when intended to be 
given to a Bank, for, although Anderson 
is described as the Acting Manager of the 
Bank, there is nothing to show that the 
“plaintiff intended that any other person 
acting as Mavager should be his attorney. 
The words “ Acting Manager,” which occur 
after Anderson’s name, were in my opinion, 
simply descriptive of him, and do not mean 
to say that this power is given to him 
only as representing the Bank, There is 
no doubt that where the intention is to 
give a power to a Bank, the practice is to 
make the instrument applicable not only 
to the particular Manager whose name is 
given, but to any other person who may for 
the time being happen to be Manager. 
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However, a8 he was described as Bank 
Manager, Mr. Anderson had some doubts as 
to the plaintiff's intentiof, and (though he 
wrote to the plaintiff that he believed that 
he meant him to act for him privately) he 
thought best to treat it as a power-of- 
attorney to him in his official capacity, and he 
acted accordingly. In doing so, Anderson, 
as it seems to me, simply made a mistake, 
and did not carry out the intention of the 
plaintiff. It is quite evident from the plain- 
tiff’s two letters to Anderson (of the 4th and 
18th February 1870)—one prior to giving 
the power and one covering it—that the 
plaintiff’s intention was to give the power to 
Anderson in his private capacity. And the 
plaintiff in his letter of the 28rd,of April 
expressly and unequivocally states that such 
was his intention. The plaintiff now says 
that he intended to appoint the Bank and not 
Anderson individually ; but those letters are 
far more reliable evidence as to this matter 
than the plaintiff’s recollections now,—after 
he has quarrelled with the defendants,—as to 
what were his intentions in February 1870. 


Anderson accepted the power in his official 
capacity ; and there is no doubt'that, till 
the end of July 1870, he, as representing 
the Bank, acted as the plaintiff’s attorney. 
It is not merely that duiing that period 
when signing for the plaintiff he signed as 
‘“ Acting Mavager.” The Bank did act as 
the plaintiffs attorney, and did charge com- 
mission on what it did. This appears both 
from the general accounts rendered by the 
Bank to the plaintiff and in the detailed 
accounts of certain special transactions, which 
were also rendered. 


The Advocate-General repudiated the idea 
of the Bank being by any possibility liable 
for what was done while Anderson acted in 
his official capacity as the attorney of the 
plaintiff, on the ground that it is beyond the 
scope of a Banker’s business to advise a cus- 
tomer as to his investments, and to exercise 
a discretion for hin as to them. It is un- 
necessaty for me to decide whether ‘his con- 
tention is right or not, but I may remark 
that there are cases (of which Melville v. 
Doidge, 18 L. J., C. P., 7, is one) in which 
Banks have given extra accommodation to 
customers, and in which it has been held 
that their so doing was not beyond their 
powers, though not customary.” The ques- 
tion, however, is immaterial in this case, bes 
cause I do not think that Anderson was 
acting in his official capacity as attorney for 
the plaintiff at the time of the transaction as 
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to the Rs. 15,000, which is the real subject 
of dispute in this suit. 

Anderson havibg written to the plaintiff 
that he found himself trammelled by having 
to act for him in his official capacity, and 
that he wished to have a fresh power sent 
out addressed to him as a private individual, 
the plaintiff, in July 1870, sent him such a 
power. It reached Calcutta about the end 
of that month or the beginning of August ; 
and I find, as a fact, that from about that 
time Anderdson ceased to act in his official 
capacity for the plaintiff, and that he thence- 
forth transacted all his business in his pri- 
vate capacity. He gave orders to his subor- 
dinates in the Bank that commission was no 
longer to be charged on the transactions of 
the plaintiff, and he changed his mode of 
signing receipts, &c., usually signing simply 
his own name ag attorney for the plaintiff 
instead of signing, as formerly, as Bank 
Manager. But although Anderson thos 
changed his mode of acting, he never for- 
mally produced or made use of the second 
power which the plaintiff had sent him. He 
never even had the Indian Stamp impressed 
upon if; and on the 19th of August in 
acknowledging receipt of the power, he wrote 
to the plaintiff that he had not yet found it 
necessary to act under it. He says that the 
original power turned out to be sufficient for 
all purposes, and that although he had at 
first acted under it as Bank Maneger, he 
found that his dealings in his private capacity 
under it were practically never ques- 
tioned, and therefore he went on acting 
under it though he had changed the character 
in which he acted. I believe that this is really 
the true state of the case,—that Anderson in 


. fact became aware that he had made a mistake 


in treating the first power, as addressed to 
him officially ; and that from August he as 
it were reverted to what should have been 
his position throughout. As I have already 
said, in my opinion the power, but for the 
interpretation which he himself put upon it, 
might perfectty well have been used by him 
all along in his private capacity. | 
1 should add that even after Anderson 
ceased to act for the plaintiff on behalf of | 
the Bank, he continued to use the defend- 
ants establishment for the purposes of the 
plaintiff’s business. The only accounts, too, 
rendered by Anderson, apart from private 
letters, were regular Bank accounts signed 
by the Bank accountant and other officials, | 
and rendered monthly. Mr. Chalmers, the | 
present Manager, but who then was account- 
ant under Mr. Anderson, says these 
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accounts were merely suchaccounts as the 
Bank renders to all absent depositors ; but 
I think this is not quite so, as more details 
are given than, according to my experience, 
are usually given jn ordinary depositors’ 
accounts. The whole matter was conducted 
in such a confused and irregular way that it 
is perhaps difficult absolutely to clear ap cer- 
tain points. Butone most substantial fact 
is almost conclusive in the Bank’s favor, as 
showing that the Bank had ceased to act as 
the plaintif?s attorney,—namely, that after 
August, the Bank never charged any commis- 
sion on sales, or purchases, or interest or 
dividends realized, on the plaintiff's account. 
That the plaintiff and Anderson themselves 
considered that Anderson was then acting in 
his private capacity, is shown by the plain- 
tiff’s letter of the 21st September 1870, telling 
Anderson to charge the same commission 
that the Bank would have charged ; and by 
Anderson’s reply that it would be better to 
let the matter of commission stand over till 
the result of his management was seen. 

So matters stood in the end of 1870, Mr. 
Anderson, acting as the plaintiff’s agent and 
attorney, but in his private capacity only, 
and not as being Manager of the Natioual 
Bank. 

In the beginning of January 1871, one 
Child, a plumber and gasfitter, who carried 
on business under the style of Child and Co., 
owed the Bank Rs. 23,511, and by the end 
of the month the balance due fiom him 
had been increased to something more than 
Rs. 38,000. As a sort of secu rity forthie 
debt, Child kept a considerable quantity of 
goods imported by him for the purposes 
of his trade in the godowns under the Bank. 
But he never gave the Bank any written 
agreement or letter of pledge, wor did the 
Bank ever have any distinct information as 
to the quantity or value of the stock in the 
godowns. Anderson can give no better 
account of his position as Bank Manager with 
reference to Child than that it was perfectly 
well understood between him and Child thar 
the goods were placed there as security for 
his debt to the Bank; that he believed, but 
never attempted to ascertain asa fact, that 
there were goods there more than sufficient 
to cover the Bauk’s claim ; but that Child was 
allowed to use such goods as he wanted for 
the purposes of his business, the godown 
being left open, and Child pulting in and 
taking out goods at his pleasure without 
any check on the part of the Bank. 

On the 31st of January 1871, Anderson 
in his private capacity, as attorney for the 
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plaintiff, lent Bs, 15,000 to Child. The 
money never, in reality, passed through Child’s 
hands; a simple transfer of Rs. 15,000 from 
the plaintiffs account to Child’s account was 
made in the books of the Bank by order of 
Anderson acting as Manager ofthe Bank. On 
the same date, Child gave to Anderson a pro- 
missory note for Rs. 15,000, with interest at 
8 per cent., payable to the plaintiff on demand. 
Child at the same time gave Anderson a 
letter in these terms :— 


Calcutta, 31st January 1871. 


Ton MANAGER, National Bank or INDL, 
LIMITED, 


DEAR SIR, 

After satisfaction of any claims you may 
have against us, please hold at the disposal 
of Francis Beer, Esq, as security for his 
loan to us of Rs. 15,000 only, all goods be- 
longing to us in your possession. 


Yours faithfally, 
(Sd) W. Camp & Co.” 


This letter also was delivered to Anderson, 
who took it and the promissory note for 
Rs. 15,000 and placed them with the rest 
of the plaintiffs papers in the “ Safe Custody 
Department” of the Bank. Anderson never 
took any action on Child and Company’s letter 
of pledge in favor of the plaintiff; he never 
gave any special notice of its existence to 
any of the other officials of the Bank; and 
he allowed Child to deal as formerly with the 
goods in the godowns. 

Shortly thereafter, Anderson wrote to the 
plaintiff telling him of his having lent Child 
Rs. 16,000. He added that by way of se- 
curity he had a lien on a large stock of 
materials stored in the godowns under the 
Bank, and the represented Child to be in a 
highly prosperous condition, and the plaintiff 
to be fortunate in having a chance of lending 
him the money. But he did not tell him 
that Child owed the Bank a large sum, and 
that the Bank had a prior lien on the goods 
in the godowns. 

In the middle of August 1871, Mr. Ander- 
gon was dismissed from his office of Manager 
of the defendants’ Bauk in Calcutta. There- 
upon he transferred all the plaintiff’s papers 
to the Chartered Mercantile Bank, and (ex- 
ercising a power of substitution given him 
by the power of the 18th February 1870) 
he appointed the Manager of that Bank 
to be the plaintiff's attorney. In October the 
plaintiff arrived in Calcutta and went to the 
defendants’ Bank nnd enquired about his 
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security in the Bank’s godowns. ‘The new 
Manager, Mr. Chalmers, knew nothing of 
the plaintiff’s lien, but claigied to have a lien 
on behalf of the Bank. Subsequently Child’s 
letter of pledge of the 3lst January was 
found among the plaintiffs papers in the 
Chartered Mercantile Bank, and on the 24th 
of November formal notice of its existence 
was given to the National Bank, to whom it 
was sent for “registration and return.” 

The National Bank, from the 8th of 
November, when the new Manager first 
became aware that the plaintiff claimed to 
have alien on the goods, locked up the 
godowns and allowed nothing more to be 
removed without being paid for. But even 
then no detailed account of the stock in the 
godowns was taken by the Bank. 

Early in this year Child failed in business 
and suddenly left Calcutta. The defendants 
sold off the goods in the godowns and realized 
some Rs. 8,000. But there is still an un- 
covered balance of more than Rs. 12,000 
(including interest) due to the National 
Bank. 

The plaintiff contends that the defend- 
ants are bound to repay him the Rs. 15,000 
with interest, on the ground that the transfer 
of that sum to Child’s account on the 31st 
January 1871 was substantially a fraud on 
Anderson’s part of which the National Bank 
had notice and derived the benefit ; or at any 
rate that the Bank is bound to account for 
the goods in the godown on the 31st Janu- 
ary 1871, as the Bank then had notice of the 
plaintiff's lien on the goods and accepted it, 
and thenceforth held the goods subject to it. 

It is, I think, impossible to say that Mr. 
Anderson in lending the Rs. 15,000 to Child 
acted fraudulently towards the plaintiff. I 
believe he really thought it was a good invest- 
ment for the money, and that he acted quite 
honestly in the matter. In saying this I 
pay no compliment to Mr. Anderson on his 
discretion or on his mode of conducting busi- 
ness ; for it appears to me to be simply mar- 
vellous that it should have been possible for 
a persoa in Child’s position to have borrowed 
from the Bank such sums as were lent to him 
by Anderson on what can scarcely be called 
any security at all. There can be no doubt 
the Bank must be held to have had full notice 
of all the circumstances attendant on the 
loan of the plaintiffs Rs. 15,000. But that 
will not entitle the plaintiff tœ recover the 
money from them, Anderson not having 
acted dishonestly in the matter, and holding 
a power-of-attorney from the plaintiff which 
enabled him to act as he did. 
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Then, is the National Bank bound to account 
for the goods which were in the godowns? I 
think not. The Bank had notice of the plain- 
tiffs rights in these goods on the 81st of 
January 1871. Of this I have no doubt ; for 
the letter of pledge was addressed to the 
Manager of the Bank, and was delivered by 
Child to the Manager of the Bank ; and 
what he chose to do with it afterwards is of 
no consequence to the plaintiff, so far as this 
question of notice is concerned. Having had 
notice, the Bank was placed under the obliga- 
tion of treating the goods as subject to the 
plaintif’s claims, after they bad themselves 
been satisfied. The assignment in this manner 
of goods is similar in principle to the assign- 
ment of a debt due from a third party ; and 
in such a case itis sufficient if it be shown that 
the fact of assignment was communicated to 
the debtor, and express assent by the debtor 
is unnecessary (Tibbits v. George, 5 Ad. and 
El, 115). No express assent by the Bank 
was necess But I think that, in fact, 
the Bank did assent, and that it is impossible 
to hold otherwise, when it is borne in mind 
that the Bank had notice of all the circum- 
stances connected with the transaction, and 
that Anderson was acting for both parties. 

But though the Bank had notice on the 
31st January, and assented to the charge, I 
still think they are not liable to account for 
the goods, in the absence of any evidence to 
show that there ever at any time were any 
goods which could have been made available 
for the plaintiff's claim. If the plaintiff could 
show that the goods ever were sufficient to 
do more than satisfy the Bank’s claim, no 
doubt he might have a good cause of action ; 
but failing to show anything of the sort, I 
think he is not entitled to a general decree 
for an acconnt,-in the hope of finding out 
now what was in the godowns, and whai 
. was its value. It is not to be forgotten that 
if the Bank acted loosely and wrongly in 
the matter of their lien on Child’s goods, the 
plaintiff did the same ; for the plaintiffs letter 
of pledge givas no details of the goods nor 
of their value. Moreover, ifthe Bank erred 
in not, after the 3lst January, keeping an 
accurate account of the goods, the plaintiff 
had notice all along of the course of dealing 
followed by the Bank, and never objected to 
it if he did not actually assent to it. Ander- 
son was the plaintifi’s Agent and Manager as 
much as he was the Agent and Manager of the 
defendants ; and if the Bank is held to be 
affected with notice through him, the plain- 
tiff must in like manner be held to be affected 
with notice through him, ‘The whole matter 


was transacted by Anderson in the loosest 
and most unbusiness-like manner possible, 
and it seems to me very astonishing and 
most dangerous that a Manager of a branch 
of an institution like the National Bank 
should have it in his power to accept a trust 
such as that conferred upon him by the plain- 
tiff, the duties connected with which must 
necessarily frequently clash with his duties 
as Manager of the Bank. 

However, I do not think the plaintiff is 
entitled to relief as against the defendants, 
and I therefore dismiss his suit; and, if the 
defendants insist upon having their costs, the 
suit must be dismissed with costs No. 2. 

The plaintiff appealed from this judgment 
on the following grounds :— 

“ First.—For that the learned Judge ought 
not, upon the evidence adduced and received 
in the suit, to have found that David Ander- 
son, in the pleadings and evidence in the 
suit named and referred to, on the 31st day 
of January 1871, lent in his private capacity 
as attorney for the plaintiff the sum of Rs. 
16,000, out of the moneys of the plaintiff in 
deposit with the defendant Bank to Messrs. 
Child and Company, but, on the contrary, 
should have held that Mr. Anderson acted 
in the premises in his official capacity as 
Manager of the defendant Bank. 

“ Second.—For that the learned Judge 
ought to have found that the transfer of the 
said sum of Rs. 15,000 from the plaintiff's 
account with the defendant Bank to the 
account of the said Messrs. W. Child and 
Company also kept with the said Bank, 
effected as the learned Judge has found by 
order of Mr. Anderson acting as Manager 


of the defendant Bank, did, under the proved 


and admitted circumstances of the case, con- 
siitute a fraud upon the plaintiff of such n 
character as to entitle him to maintain this 
suit against the defendant Bank for the 
recovery of the said sum of Rs, 16,000 with 
interest. 

“ Third.—For that the defendant Bank 
having derived the benefit flowing from the, 
aforesaid transfer, and having had, as found 
by the learned Judge, full notice of all the 
circumstances attendant upon the said loan 
of the Rs. 15,000 to the Messrs. W. Child 
and Company, which loan was effected by 
way of transfer in the books of the defendant 
Bank in manner aforesaid, ought to have 
been held liable to recoup to the plaintiff the 
said sum of Rs. 15,000 and interest thereon. 

“ Fourth—For that the learned Judge 
ought to have held that the defendant Bank 
had no valid lien over the goods of Messrs. 
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W. Child and Company, imported by that 
firm for the purposes of their trade and 
stored in the godowns under the Bank, 
entitling the defendant Bank to priority 
over the lien held by the plaintiff upon the 
goods to secure the re-payment of the sum 
of Rs. 15,000 and interest at eight per 
cent., and should not have held the Bank 
entitled, as against the plaintiff, to sell the 
said goods and sppropriate the sale-proceeds 
in satisfaction of the claim of the Bank. 

“ Fsfth.—For that, even if it be conceded 
that the lien of the plaintiff over the afore- 
said goods was posterior to that of the 
defendant Bank, the Bank having had, as 
found by the learned Judge, notice of the 
plaintifPs said charge or lien on the 3lst day 
of January 1871, and having assented 
thereto, nnd thereby subjected itself to 
the obligation of trenting the said goods as 
subject to the plaintifs claim after satisfac- 
tion of the Bank’s claim, ought to have been 
held bound to acconnt strictly for the goods 
then in their godowns, and to make good 
the value of all such goods as were removed 
therefrom without being paid for, and ought 
not to have been exonerated from rendering 
such account, even in the absence of any 
evidence to show what the value of the 
goods was as on the 8lst January 1871. 

“ Stzth.—For that the learned Judge is 
in error of fact in holding that there is an 
absence of any evidence to show that under 
any circumstances there ever could have been 
any goods available for the plaintiff’s claim. 
There is evidence upon the record to estab- 
lish that the goods were sufficient on the 31st 
of January 1871 to cover the claims of 
hoth the plaintiff and the defendant Bank. 
Moreover, having regard to the facts of the 
case, the onus of showing that there were no 
goods out of the sale-proceeds of which the 
plaintiff’e lien could be satisfied, lay upon the 
defendaut Bank, and not on the plaintiff. 

“ Seventh.—For that the defendant Bank 
having, through its Manager, refused to 
permit Messrs. W. Child and Company 
to clear off or reduce the Bank’s claim, and 
having permitted the aforesaid firm to deal 
with the goods as it chose, ought in equity 
to be postponed to the plaintiff; at all 
events, in taking an account of the defendant 
Bank’s debt no sum should be allowed 
to be charged as against- the said goods 
to the prejudice of the plaintiff, which was 


advanced to or permitted by the Bank to: 


be incurred as a debt by Messrs. W. 
Child and Company subsequent to the 31st 
January 1871, In esti ating that there 


remained, after taking thg sale-proceeds of 
the goods remaining in the godowns at the 
time of the sale thereof*by the defendant 
Bank, an uncovered balance of more than 
Rs. 12,000 due to the defendant Bank, the 
learned Judge has fallen into error. In 
fact, had the account prayed for been 
decreed, it would, as the plaintiff believes, 
have been found upon taking of the said 
account. that the debt due to the Bank on 
the 3lst January 1871 had been, if not 
entirely paid off, at least so fur reduced as to 
leave a balance of the sale-proceeds of the 
goods sold applicable to the plaintiff’s lien 
or charge, 

“ Eighth.—For that the learned Judge 
ought not to have held the plaintiff affected 
with notice of the course of dealing followed 
by the Bank with regard to the said goods 
subsequent to the 31st January 1871. | 

“ Ninth.—For that under all the circum- 
stances of the case, the account prayed for 
should have been directed. 

‘© Tenth.—For that the plaintiffs suit 
should not have been dismiased with costs.” 

Mr. Lowe (Mr. Woodroffe with him) for 
the appellant.—The first power-of-attorney 
was a power tothe Bank to act for the 
appellant. That power was not revoked by 
the second power sent to Anderson, and 
nothing was done under the second power. 
If Anderson was in his private capacity the 
appellant’s ngent, yet it cannot be contended 
that Chalmers was, and he permitted Child 
to deal with the goods in the godowns as they 
had been dealt with during Anderson’s 
management of the Bank. The respondents 
do not attempt to show what became of the 
goods. ‘They had notice by the letter of the 
Slst January of the appellant’s advance, and 
after that notice the Bank could not allow 
the goods to be dealt with to the appellant’s 
disadvantage, nor could any of the Bauk’s 
subsequent advances take precedence of the 
appellant’s claim (Hopkinson v. Rolt,9 H. 
L., 514). The Bank ought to have reduced 
the amount of its claim on the goods, or 
compelted Child to replace goods of equal 
value to those he took out. These goods 
were not to be a security generally for any 
advances the Bank might make. The Bank 
dealing with these goods as it has done 
ought now to render us an account of what 
they were, and it is not for the appellant to 
show what was in the Bank’? possession. 
Anderson had.no authority under the power 
to autborize the Bank to deal with the goods 
as it was doing, and notice of such dealing 


to Anderson would not affect the appellant 
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(Perry v. Holl, 2 DeG., F. and J. : Attwood 
v. Munnings, 7 B. and C., 278). He must 
have had express ‘notice of such dealing, or 
have assented to it when it came to his 
knowledge to have been bound. 

The Officiating Advocate-General (Mr. 
Pau!).— The first power was never intended 
to be a power to the Bank, but was to 
Anderson in his private capacity. The words 
“ Acting Manager” were descriptive merely. 
The appellant required his attorney to advise 
him in his investments, and that the Bank 
could not do. It has been held in Bishop v. 
The Countess of Jersey (2 Drewry, 148) 
that it is not part of a Banker’s duty to 
advise his constituents. [ Pontifex, J.— 
That was the case of a private bank. Ac- 
cording to the articles of association, one of 
the objects of the National Bank is “ to 
invest.”] Yes, but not to give advice regard- 
ing the investment. [ Pontifer, J—The 
Articles of Association also contain the words 
‘“ to negociate loans.”] That is, that the 
Bank will only negociate such loans as its 
constituents may direct, but the Bank does 
not undertake to initiate loans. Those words 
do not extend the Banker’s duty and make 
him an adviser. The power-of-attorney was 
to Anderson in his private capacity, and the 
nppellant is bound by the acts of his attorney. 
He is not entitled to an account of the 
goods from the Bank, nor is the Bank liable 
to the appellant, by reason of anything 
subsequent to Child’s insolvency. 

Mr, Phillips (on the same side).—The 
appellant’s contention is threefold: first, that 
the Bank was his agent, and as such agent 
acted improperly’; second, if Anderson was 
his agent, Anderson, being Manager of the 
Bank, committed n fraud to which the Bank 
was a party, and therefore the Bank is liable 
for any loss sustained by the appellant; 
third, if Anderson alone was the appellant’s 
agent, and the Bank ig in noway connected 
with the transaction with Child, yet the Bauk 
was in a position of trust to the appellant, and 
therefore liable. With regard to the first con- 
tention, assuming that the Bank was the 
appellant’s agent, it is argued that the Bank 
was not entitled to any profit to itself 
arising out of this transaction since it 
was an agent, or that it is liable in damages 
by reason of its negligence. Anderson hav- 
ing already been appointed the appellani’s 
agent, the pôwers were given to him, not 
for the purpose of appointing him agent, 
but to show that he had authority to act. 
He was the adviser and director in the ap- 
pellani’s behalf, the Bank merely the instru- 


é 


ment to carry into effect Anderson’s plans. 
The Bank never was the directing head ; it 
was Anderson in his private capacity, and, 
therefore, the Bank was never responsiblo 
for this loan. Again, ifthe Bank was the 
agent, this was a proper and bong fide in- 
vesiment, which subsequently proved to ba 


/ an unfavorable one, and the Bank cannot be 


held liable for that reason. The appellant 
farther contends that the original invest- 
ment was fraudulent and that the Bunk de- 
rived the benefit, and that the Bark was 
guilty of fraud in allowing Child to denl with 
the goods, and that, therefore, the appellant’s 
mortgage ought to have priority, and the 
Bank ought to account. The evidence en- 
tirely disproves any fraudulent collusion 
between the Bank and Anderson. Theap- 
pellant has no right as second mortgagee to 
an account as against the first mortgngee, 
The first mortgagee is not a trustee for any 
one till he has been paid off, and the creation 
of a second mortguge does not impose other 
duties on him by which he was not previously 
bound. [Pontifez, J—A mortgagee in 
possession must account for wilful default.) 
Yes, but not for not letting at the best rent, 
and in no case unless he has been paid off. 
The appellant has not proved that the Bank 
has been paid off, and Mr. Justice Macpherzon 
has found that the security was notsufficient. 
Distinct notice ought to have been given to 
the Bank of a second incumbrance to give 
the appellant the benefit of the assignment 
(Shaw v. Foster; 5 L. R, H. L., 821). 
There may have been notice to the Bank in- 
directly by reason of Child’s declaration, but 
all that that notice could effect would be that 
the Bank might be bound to give the nppel- 
lant the same advantages as the Bank had 
been giving to Child. l 

Mr. Lowe was heard in reply. 

The Court reserved its judgement, which 
was delivered as follows on the 14th January 
1873 by— 

Couch, C.J.—Francis Beer, the plaintiff 
in this case, being at the time in Europe, ° 
executed a power-of-attorney, dated the 18th 
of Februay 1870, authorizing “ D. Ander- 
son, Esq, Acting Mnnager of the Na- 
tional Bank of Calcutta,” to receive from one 
O’Keofe his property at Calcutta, consisting of 
shares, securities and cash, and to invest the 
same, to purchase or sell stock, and to receive 
dividends, and generally to exeoute and per- 
form all acts relative to the premises. 

Under its Memorandum of Associntion the 
National Bank was established (among other 
objects) to receive deposits of money, to raise 
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and make and negotiate loans and invest 
moneys, to take and realize securities, aud to 
act as agents in money-matters for private 
persons. - 

Upon the receipt of the power-of-nttorney, 
Mr. Anderson assumed that it had been given 
to him, not in his private capacity, but in his 
character of Bank Manager. 

He accordingly, as Manager of the Bank, 
received from O’Keefe certain shares, securi- 
ties, and cash belonging to the plaintiff, in 
whose name an account was opened or con- 
tinued at the Bank. 

Mr. Anderson acted under this authority, 
and the plaintiff was debited by the Bank 
with commission and other charges in respect 
of such action until the receipt of a subse- 
quent power-of-attorney, dated the Ist of 
July 1870. ; 

On the 4th of May 1870, Mr. Anderson 
wrote to the plaintiff, stating that acting offi- 
cially as Manager of the Bank, he was ham- 
pered in dealing with plaintifi’s affairs under 
the power-of-attorney of the 18th of Febru- 
ary, and suggested that a fresh power should 
be sent to him in his private capacity. 

The plaintiff accordingly, on the Ist July 
of 1870, executed and transmitted to Ander- 
son a fresh power-of-attorney in which 
Anderson’s description as Bank Manager was 
omitted. 

Upon the receipt of the last-mentioned 
power-of-attorney, the Bank ceased to charge 
the plaintiff with commission as theretofore, 
but periodical statements df account, signed 
by the officers of the Bank, which showed in 
detail all the dealings with the plaintiff's pro- 
perty by the attorney, were sent to the plain- 
tiff. The first power-of-attorney was stamped 
under the stamp law, and was registered 
by the Bank and the various companies with 
which dealings took place thereunder. 

The second power was neither stamped 
nor registered, and was never produced in 
the conduct of the plaintiff's business. 

Under this state of circumstances, one 
‘Child, a gas-fitter, was, on the 8lst of Decem- 
ber 1870, indebted to the Bank for advances 
to the extent of Rs. 23,511, and a consider- 
able part of his stock-in-trade was deposited 
in the godowns of the Bank. No document 
was produced by the Bank to show the terms 
on which this deposit was made, and it must 
therefore be considered that on the 81st of 
January 1871 the goods of Child then in the 
godowns of the Bank were held by it as a 
simple pledge for the debt then due from him. 

Between the 8lst of December 1870 and 
8lst of January 1871, Child’s indebtedness 
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to the Bank increased from (in round num- 
bers) 23,000 to 38,000 rupees. 


It is not clear in respect of what transac- 
tions this incrensed amount became due, but 
from Schedule B to the defendant’s written 
statement and from Anderson’s evidence it 
appears probable that a very considerable 
proportion was advanced to enable Child to 
take up bills against shipments of goods 
which had been made to him from Europe 
before the beginning of January 1871. 


Anderson in his evidence states that he 
made these advances to Child throughout 
January from the moneys of the Bank, with 
the express intention when they should 
amount to a sufficient sum to substitute the 
plaintift’s money for that of the Bank. But 
however this may have been, the plaintiff 
clearly has the right as against the Bank of | 
insisting that on the 3lst of January 1871 
Child was indebted to the Bank in the sum 
of Rs. 38,000. 


On that day Anderson, without drawing 
any cheque on the plaintifPs account, and 
simply by means of transferring in the books 
of the Bank Rs. 15,000 from the plaintiff's 
account to Child’s account, purported to make 
an advance of the Rs. 15,000 from the plain- 
tiff to Child, but in fact tlre real transaction 
amounted only to transferring the liability of 
Child to that extent from the Bank to the 
plaintiff. On the 8th of February 1871, An- 
derson wrote to the plaintiff, stating—* I 
lately lent Rs. 20,000 for you with absolute 
safety at 8 per cent. I will give you details 
in my next.” 

On the lst of March, Anderson wrote 
again as follows—“ You will probably have 
observed from the copy of your account that 
your funds are presently all employed, as I 
lent Rs. 20,000 in two loans at 8 per cent. 
W.Child and Co., Rs.15,000. Child ia a plura- 
ber and gas-fitter, a steady, pushing, and 
industrious tradesman. His shop and show- 
room form part of the premises leased by the 
Bank, and I know his “position intimately. 
He has*’got several large contracts for water- 
fittings and has in consequence been obliged 
to lay ina large stock of material which is 
stored in the godowns under the Bank, and 
over which I have o lien as security for the 
advance, although I scarcely consider such 
to be necessary, as Child has made a good 
bit of money and is doing excedtlingly well. 
Robert Windram, Rs. 5,000. * * * * 
Both these loans are quite safe, and my only 
fear is that they may be paid off too soon. I 
would have granted them on behalf of the 
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Bank, only I did not like to see your balance 
remaining so long unemployed.” 

The account réferred to by Anderson in 
that letter was one of the periodical accounts 
furnished and signed by the Bank’s officers, 
and stating the alleged advance to Child. 

It may be noticed in passing that the letter 
conceals altogether the material facts that 
Child was already indebted to the Bank in 
Rs. 23,000, and that the property alleged to 
have been pledged for the Rs, 15,000 was 
liable to the prior pledge thereof for the 
debt of the Bank. These facts were not 
brought to the plaintiff’s knowledge until his 
return to Iudia, when he at once claimed to 
be indemnified by the Bank. 

It does not appear what specific goods of 
Child’s were, on the 3lst January 1871, 
deposited in the Bank godowns, but Anderson’s 
letter refers to them as sufficient security for 
the Rs. 15,000 advanced by him on plaintiff's 
behalf, and the only evidence on the subject 
is that of Anderson himself, who says—‘ On 
the 3lst of January, the Bank was secured 
against Child’s debt. I considered there was 
sufficient security for both debts,”—meaniug 
the Ks. 28,000 and the Rs. 15,000. 

On the 3lst of January 1871, Child, in 
consideration of the alleged advance of the 
Rs. 15,000, wrote and delivered to the Manager 
of the Bank a letter in the following words :— 

“ Calcutta, 31st January 1871. 


Tare Manager, Nationat Bank oF 
Inpra, Ld. 
Dear Sir—After satisfaction of any 


claims you may have against us, please hold 
at the disposal of Francis Beer, Esquire, as 
security for his loan to us of Rg. 15,000 
only, all goods belonging to us in your 
possession. 
Yours faithfally, 
W Cuun anv Co.” 

Child at the same time signed and delivered 
to Anderson a promissory note for Rs. 
15,000 payable to the plaintiff or his order. 

The Bank being at that date n mere 
pledgee, the ownership and general right of 
property in the pledged property remained in 
Child, who was entitled, subject to the Bank’s 
lien, to make any disposition of the goods, 
and to direct that they should be at the 
plaintiff's disposal, and the Bank after such 
direction would not be justified in dealing 
with the pledged property without giving 
notice to tl plaintiff. 

Between the 3lst of January and the 
month of November, Child was permitted to 
remove from the godowns of the Bank such 
parts of the pledged property as he chose, 


without in any way accounting for its value 
or specifying the articles removed, and there 
can be no doubt that when in November the 
Bank puta stop to Child withdrawing the 
pledged property, the value of the goods 
then remaining in the godowns of the Bank 
was very greatly reduced. 

In the interval, namely, in August, Mr. 
Anderson was dismissed from the service of 
the Bank, and early in November the plain- 
tiff retarned to Calcutta and found among 
his secarities which had been removed by 
Anderson to the Chartered Mercantile Bank 
the promissory note and letter of the 3lst 
of January 1871. Up to this time he had 
every reason to believe that his money had 
been actually advanced to an unembarrassed 
man upon the security of unincumbered stock- 
in-trade. He immediately made enquiry at 
the defendant Bank, and by letter addressed 
to the Manager and dated the 22nd November, 
he called on it to pay him the Rs. 15,000 on 
the ground of fraud. He wrote—“* * + 
Messrs. W. Child and Co. were at that 
time indebted to your Bank ina much Jarger 
sum than that named, and the snid sum of 
Rs. 15,000 was not paid to them, but sim- 
ply carried to their credit with the Bank in 
reduction of their debt to the Bank. The 
representation as to the security taken was 
untrue, for the Bank at the time held an 
assignment of or had a lien on, as I have 
since found out, the entire stock-in-trade and 
assets of W. Child and Co. Thus to sum 
up the matter, by the act of the Manager of 
the Bank, accompanied by a misrepresenta- 
tion, your Bank redaced an outstanding by, 
and pocketed a sum of, Rs. 15,000 taken 
from the funds of a depositor with them. 
* * Æ Under these circumstances I claim 
the sum of Rs. 15,000, and to be placed in 
the position in which I stood before the 
grossly improper action of the Manager took 
place. In case your Directors refuse to 
comply with my request, I shall be obliged 
to take such legal measures as I may be 
advised to take immediately. 


I remain, 
Yours faithfully, 
Francis BEER.” 


Again, on the 29th of November, the 
plaintiff wrote—* As I have with the Bank 
a joint lien on the property in the Bank’s 
custody, you will please take notice that no 
stock is to be taken out without payment to 
me of my pro rata share in the same, and 
that I shall hold the Bank responsible for 
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any goods that may be given up without this 
distribution. Awaiting your further reply, 


I remain, 


Yours faithfally, 
F. BEER.” 


To which Mr. Chalmers, the then Manager 
of the Bank, on the same day answered—“ I 
have to acknowledge your letter of date, and 
in reply beg to state that we do not recog- 
nize in any shape your so-called joint claim 
on the goods in our godown, The letter sent 
us by the Mercantile Bank clearly proves 
your interest is merely reversionary, and 
only begins when the Bank’s ends. 


Yours faithfully, 


J. CHALMERS, 
Acting Manager.” 


. On the 18th of January 1872, Child was, 
on the petition of the Bank, adjudicated 
insolvent. 

The Bank having in the meantime refused 
to give the plaintiff alist of Child’s gooda 
then in the Bank’s godown, on the plea that 
they themselves had no list, ultimately sold 
the goods in the godown by tender and with- 
out giving plaiutiff notice of the sale or afford- 
ing him any opportunity to redeem. 

The sale realised Rs. 8,242 net, and 
although, according to Schedule B, between 
the 8lst January and 80th of November 
1871, Child had been credited by the Bank 
for payments in cash and cheques (exclusive 
of cross demands by Child for gas and water- 
fittings), amounting to more than Rs. 34,000, 
none of which payments was made specif- 
cally for any particular goods removed from 
the godowns, the Bank insisted upon its 
right to retain the entire proceeds of the sale 
against an alleged balance of Rs. 18,216 
made up (exclusive of interest) by rent to 
the nmount of Rs. 900 and further advances 
to the amount of about Rs. 11,400. 

Under these circumstances the plaintiff 
instituted the present suit, in which he 
prayed, though not in very precise Innguage, 
alternative relief either that the Bank should 
be decreed to repay to him Rs. 15,000 with 
interest, upon the ground that he was enti- 
tled uoder the circumstances attending the 
alleged advance of the Rs. 15,000 to prior- 
ity over the defendants, or for an account of 
the stock-in-trade in the Bank’s godowns on 
the 31st of January 1871, and payment by 
the Bank to the plaintiff of what should 
appear on such account to be excess value of 
the said stock over the Bank’s debt on 31st 
January 1871, 


The arguments before Mr. Justice Mac- 
pherson appear to have been confined prin- 
cipally to the questions whether or not the 
power-of-attorney under which Anderson 
acted was given to him, and whether or not 
he acted under it in his private capacity or 
in his character of Bank Manager, and whe- 
ther in transferring Rs. 15,000 of Child’s 
debt from the Bank to the plaintiff, Anderson 
acted fraudulently towards the plaintiff. Mr. 
Justice Macpherson held that, at all events, 
from the date of the arrival of the second 
power, Anderson acted exclusively in his 
private capucity, and that in such capacity 
he was affected with notice of and was bound 
by the acts or neglects of ‘the Bank with 
respect to the stock of Child in the Bank 
godowns, and that the plaintiff was bound 
through him ; and he further held that the 
transfer of the debt of Rs. 15,000 by Ander- 
son from the Bank to the plaintiif was made 
in good faith for the benefit of the plaintiff. 

With respect tothe account asked for by 
the plaintiff, Mr. Justice Macpherson held 
that “if the plaintiff could show that the 
goods ever were sufficient to do more than 
satisfy the Bavk’s claims, no doubt he might 
have a good cause of action,” but that the 
plaintiff had failed to show this. 

Accordingly the plaintiff’s suit was dis- 
missed with costs. 

From this decision the plaintiff has 
appealed. 

In argument before us it was admitted by 
Counsel on behalf of the Bank that there 
were no Directors or officers of the Bank at 
Caleutta who could control Anderson’s pro- 
ceedings.» Indeed, this fact was strongly 
insisted on as contradicting that part of the 
evidence—relied on as very material by the 
aypellant’s Counse]—which went to show that 
Anderson made the transfer of Ra. 15,000 
under pressure from his Directors in order 
to reduce the amount of Child’s account. The 
Counsel for the Bank insisted that the whole 
of the Rs. 15,000 was advanced by the Bank 
between the lst and 31st of January, and 
thereforé that it was obviously impossible 
that any pressure could have been exerted on 
Anderson before the 31st of January, inas- 
much as there was no one at Calcutta to 
exert such pressure: and probably this was 
true so far as the Rs. 15,000 was concerned, 
though it is clear from Anderson’s evidence 
that his Directors had at some tfme or other 
referred to Child’s account with dissatisfac- 
tion and distrust. 

The fact of Anderson being ip uncon- 


| trolled management of the Bauk at Caloutta, 
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which fact does not appear to have been 
brought to the knowledge of Mr. Justice 
Macpherson, renders it unnecessary for us 
to enter upon the question whether, on the 
Slat of January 1871, Anderson was acting 
under a power-of-attorney given to him in 
his private capacity or in his character of 
Bank Manager, We think it clear that so 
far as the transaction of the Rs, 15,000 is 
concerned Anderson was the Bank, 

The mere fact that in the accounts ren- 
dered by the Bank to the plaintiff, the Bank 
ceased to charge a trifling commission, can- 
not, under the circumstances of this case, 
alter thé character of the transaction by 
Anderson, who at the time was the sole 
Agent at Calcutta both of the Bank and of 
the plaintiff. We must hold that it was ns 
impossible for Anderson then, as it is for as 
now, to separate his individuality ; and that 
acting for both parties he was bound to act 
fairly between them, and that neither party 
is entitled to take advantage of his acta to 
the prejudice of the other party. 

If the transaction was an improper one, 
it must fall under the general rule that the 
employer is answerable for every such wrong 
of the servant or agent as is committed in 
the course of the service and for the em- 
ployer’s benefit, though no express command 
or privity of the employer be proved. 

The question remains—was the transfer 
by Andersonin the books of the Bank of 
Rs. 15,000 of Child’s debt from the Bank to 
the plaintiff a proper transaction ? 

As between the Bank and the plaintiff, it 
must be taken that on the 31st of January 
1871, a speculative gasfitter was indebted to 
the Bank in Rs. 38,000. From that amount 
Rs. 15,000 were written off in the Bank’s 
books and the plainsiff’s account was at the 
same time debited therewith. Even if the 
Rs. 38,000 were sufficiently secured by the 
goods ın the godowns of the Bank, the security 
was not a desirable one for the plaintiff, 
But on that assumption, the Bank being a 
mere pledgee sith notice would be liable to 
account to the plaintiff for the valud of the 
goods, for having allowed Child to deal with 
the grenter part of such goods at his free will, 
anchecked, and for having sold the residue 
without notice to the plaintiff. And in 
taking such account the Bank would not be 
entitled to claim, in priority to the plaintiff, 
further advfnces made after notice of his 
interest, which notice, we agree with Mr. 
Justice Macpherson, must be taken to have 
been duly given to the Bank on the 31st of 
January 1871. 


It has indeed been argued before us that 
in the transfer of Rs. 15,000 of Child’s debt 
from the Bank to the plaintiff, Anderson 
paid more regard to the interest of the plain- 
tiff than to that of the Bank ; and that 
inasmuch as the power-of-attorney authorized 
a loan on simple personal security, it was 
immaterial whether the goods of Child in the 
godowns of the Bank were or were not 
sufficient security for the Rs. 15,000, It is 
scarcely necessary to point out in answer to 
this argument that a loan on personal 
security to an unembarrassed man is quite 
& different matter to a loan to a person 
already involved and upon the security of 
stock-in-trade already pledged for Rs. 23,000. 


It is impossible for us to believe if Child 
had been indebted to any third person, and 
had pledged his stock for Rs, 28,000, that in 
such case Anderson would have advanced 
Rs. 15,000 of either the plaintiff or the 
Bank for the reduction of such debt, and 
upon the security of a second charge on the 
stock-in-trade, 


It appears to us that the account of the 
transaction given by Anderson in his letters 
to the plaintiff was a false and dishonest 
account, deliberately concealing material facts, 
and amounting to such wilful misrepresenta- 
tion as leads to an irresistible presumption 
that he was in fact sacrificing the interest of 
the plaintiff for the benefit of the Bank. 


The case of Bishop vs. the Countess of 
Jersey, 2 Drewry, 143, which was pressed 
upon u8-in argument, does not in the least 
affect the case before us. There a lady was 
improperly induced by one of the partners 
in a Bank to lend £5,000 to his son on the 
security of his promissory note. She her- 
self drew a cheque on her account at the 
Bank with full knowledge of the purposè for 
which it was required and of the nature of 
the security ; and there was and could be no 
pretence of any benefit accruing from the 
advance to the other members of the firm ; fon 
the borrower was not, as in this cose, a 
debtor to the firm whose debt was reduced 
by the loan. 

We decide the case before us on the 
ground that Anderson having at the time 
the uncontrolled management of the Bank, 
could not divest himself of his charac- 
ter as Bank Manager, and that acting 
in the transaction as agent for both parties 
he acted with wilful unfairness between them 
to the prejudice of the plaintiff and to the 
advantage of the Bank. There was in fact 
a breach of his duty to the plaintiff to which 
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the Bank by him as its Manager was a 
party. 

' The transaction never amounted to more 
than this, that Anderson by a few scratches 
of the pen in the books of the Bank, 
attempted to transfer the liability of Child to 
the extent of Rs. 15,000 from the Bank to 
the plaintiff, leaving the Bank with a first 
charge of Rs. 28,000; and that in trath 
there never was any real advance of any part 
of the plaintiff's money to Child. 

Deciding the case‘on this ground, it is not 
necessary for us to direct any accounts to be 
taken, and indeed it would now be impos- 
sible to take any proper account in conse- 
quence of the carelessness of the Bank in 
permitting Child to remove his goods 
unchecked from the godowns of the Bank ; 
but we think in any view of the case, Ander- 
son was not able under the power-of- 
attorney to bind the plaintiff by consenting 
to any dealing by the Bank or Child with the 
goods in the Bank’s godowns which would 
prejudice the plaintiff. 

We reverse the decree of the Court below 
and order that the defendant Bank do pay 
to the plaintiff Rs. 15,000, with interest at 
6 per cent. per annum, from the date of the 
institution of this suit, subject, however, to 


a deduction of the amount of interest with | 


which the plaintiff’s account with the Bank 


has been credited as paid by Child,—the | 


amount of such deduction to be verified by 
affidavit. The Bank must also pay the 
costs of this suit on scale No. 2. ` 


The 14th January 1878. 


Present : 


The Hon’ble F. A. Glover and Dwarkanath 
' Mitter,. Judges. 


Sale—Irregularity—Act VIII of 1869 s. 256— 
Witnesses— Expenses. 


Case No. 288 of 1872. 


‘Miscellaneous Appeal from an order passed 
by the Subordinate Judge of East Burd- 
wan, dated the 2nd July 1872. 


Chunder Sekhur Deb (Judgment-debtor) | 
Appellant, 


Versus 


Jadub Chunder Sett (Decree-holder) 
Respondent. 


Baboo Tarucknath Duit for Appellant. 
Baboo Sreenath Doss for Respondent. 


By s. 256 Code of Civil Procedure, no irregularity in 
conducting a sale, however material, is sufficient to vitiata 
the sale unless it entails substantia] injury to the party 
seeking to have the sale set aside. 

People of rank and wealth, when summoned as witnesses 
to a distance from their place of residence, are entitled 
to travelling and other expenses suitable to their circum- 
stances. 


Glover, J—TuHmERE is no ground for this 
appeal. 

It has been contended that the selling of 
three lots in one lot was a material irregularity 
sufficient to vitiate the sale. By Section 256 
of the Civil Procedure Code any irregularity 
in conducting a sale, however material it 
may be, is not sufficient to set the sale aside, 
unless it is proved to the satisfaction of the 
Court that the party seeking to bave the sale 
set aside has sustained substantial injury by 
reason of such irregularity. No attempt has 
been made in this case to prove that any 
substantial injury has been sustained, and the 
Judge has found as a fact, which there is 
no evidence to controvert, that the money 
obtained by selling the three lots together 
was more than could possibly have been ob- 
tained by selling each lot separately. 

Tt is then said that the Subordinate Judge 
acted improperly in not summoning the wit- 
nesses named by the appellant. We find 
that the Subordinate Judge did order sum- 
monses to be served upon all the witnesses 
named; but as they were people of rank 
and wealth and residents of places distant 
from the Court, he directed that before the 
summonses were served, the appellant 
should pay five and twenty rupees for ench 
witness as travelling and other expenses. 
One of the witnesses was Baboo Joy Kishen 
Mookerjee. The appellant did not pay the 
sum demanded, nor did he show that it was 
in any respect too large. The witnesses had 
to travel 70 or 80 miles, and it could not be 
expected that they should go to such a dis- 
tance for the subsistence allowance of 
coolies. 

The appeal is dismissed with costs. 


The 15th January 1878. 


Presents 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble Dwarkanath Mit- 
ter, Judge. 

Limitation—Act XIV of 1859 s, 1 el. 15. 
Case No. 53 of 1872. 

Regular Appeal from a decision passed 
by the Subordinate Judge of Tirhoot, 
dated the 6th February 1872. 
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Narain Lall and another (two of the Defend- 
ants) Appellants, 


versus 


Lalla Nund Kishore Lall and others (Plain- 
tiffs) and others (Defendants) Respondents. 


Mr. R. E. Twidale for Appellants. 


Baboo Chunder Madhub Ghose for 
Respondents. 


The only way in which effect can be given to the 
words “ in the mean time” in Act XIV of 1859 s. 1 
cl. 15, is by holding that they refer to the periods 
which had previously mentioned; and the proper 
construction of the clause 1s that the acknowledgment 
must be given within the period of 30 or 60 years, 
according to the nature of the property. 


- Couch, C.J.—Uron the first question, 
namely, whether the kobalah was an acknow- 
ledgment in writing sufficient to prevent 


the operation of the law of limitation, we’ 


think that the proper construction of 
Clause 15 Section 1 is, that the acknow- 
ledgment must be given within the period of 
30 years or 60 years according to the nature 
ofthe property. If the words “in the mean 
time” were left out of that Clause, it would 
be like Section 4, and would allow the 
acknowledgment to be given at any time 
before the suit was brought. So far from 
Section 4 assisting the respondent, we think 
it rather has the opposite effect, because 
when we see the words “in the mean time” 
in Clause 15, we must suppose that the 
Legislature introduced them for some pur- 
pose, and if effect can be given to them we 
ure bound to do so. The only way, as it 
seems to us, in which we can give effect to 
those words is by holding that they refer to 
the periods which had been previously men- 
tioned, the 80 years or the 60 years; and 
although there does not appear to have been 
any express decision on this point, nnd what 


have been quoted to us are only obiter dicta, |, 


Wwe agree with them. We think that the fair 
and ordinary meaning of Clause 15 is that 
the acknowledgment must be given within 
the 80 or 60 years, and there is reason for 
supposing that the Legislature intended that, 
in the long period which is given to the 
mortgagor to bring a suit against the mort- 
gagee,—very different from the time of limit- 
ation prescribed in the cases to which the 
4th Section applies. 

Then as eto the question of fact which 
has been argued in this appeal, namely, 
whether the ekrarnamah is a genuine docu- 
Ment, it is not disputed that the reasons 
which the Subordinate Judge gives for his 
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Opinion that it is not genuine are correct. 
What he says with regard to the witnesses 
is quite true, and it appears to us improbable 
that these mortgugees, after the lapse of so 
long a time, would enter into an agreement 
of this kiud, and give up all the advantage 
which they must have had in any litigation, 
even supposing that the suit might, under the 
then law of limitation, have been commenced 
against them. Looking at the mmprobability 
of their doing that, the evidence is not at all 
such as would lead us to the conclusion that 
this ekrarnamahk was really given. It 
appears to be correct that the plaintiffs 
abstained fiom examining two of the wit- 
nesses whom they might have examined. 
The witnesses were present, but the pluintiffs 
would not pay their expenses. If that wag 
so, it is significant, because it is scarcely 
likely that if these witnesses would have 
supported their case, they would not have 
paid their expenses, one of them being the 
person who appeared before the Cazee. 
Their not examining them may probably be 
accounted for by their having reasou to sup- 
pose that if they did so, they would not have 
supported their case. 

Then the Subordinate Judge remarks, 
with regard to the registration before the 
Cazee, that there is an omission of the 
descriptive roll of witnesses which he says 
it was customary to enter. ‘This was cer- 
tainly a case in which it was incumbent upon 
the plaintiffs to prove satisfactorily that this 
ehrarnamah was really given, and the wit- 
nesses whom they examined for that purpose 
contradicted each other. We cau see no 
reason for thinking that the conclusion which 
the Subordinate Judge came to, he having 
the witnesses before him, is a wrong one. 

The decree of the lower Court must be 
reversed, and the plaintiffs’ suit dismissed 
with costs in both Courts. 





The 15th January 1878. 


Present: 
| The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 

Hindoo Law—Alienation by Widow—Legal 
Necessity. 


Case No. 609 of 1872. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 12th 
October 1871, affirming a decision of the 
Subordinate Judge of that districé, 
dated the 26th July 1870. ‘ 

A— 
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Lalla Byjnath Pershad and others (Defend- 
ants) Appellants, 


Versus 


Bissen Beharee Sahoy Singh (Plaintiff) 
Respondent. 


Baboos Romesh Chunder Mitter and Deben- 
dro Narain Bose for Appellants. 


Baboos Mohesh Chunder Chowdhry and 
Hem Chunder Banerjee for Respondent. 


Where an estate devolved to a widow almost unencum- 
bered, with an ample income more than sufficient to pay 
a small debt due by the husband, the Government 
revenue, and all other expenses, including the marriage of 
daughters, the widow was held not to be justified by any 
legal necessity in alienating the estate in the absence of 
any actual pressure, such as an outstanding decree or 
impending sale for arrears of revenue, 


Kemp, J.— Tum defendants are the special 
appellants. 

The suit is brought by the guardian of the 
plaintiff, who is a minor, for a declaration 
that certain alienations made by Bugwanee 
Kooer, the widowed maternal grandmother of 
the minor, are invalid so far as his reversion- 
ary interest is concerned, 

The Subordinate Judge, in a careful judg- 
ment, found that these alienations were in- 
valid under the Hindoo law, and passed a 
decree in favor of the plaintiff. 

On appeal, the Judge of Patna states that 
the only point argued before him was whe- 
ther these alienations were valid or not under 
the Hindoo law. 

The Judge remarks, “ that the original 
“ transactions, namely, the bonds, have not been 
“ produced, nor does it appear that they were 
“ registered.” Looking to the recitals in the 
ijaranamah or lease, the Judge is of opinion 
* that the loans were prima facie contracted 
« for purposes sanctioned by the Hindoo 
“Jaw ;” but that “ looking to the income of 
“the estate, and the fact that the debts, if 
“ any, left unpaid by the husband were very 
“ insignificant, the usufruct of the estate was 
“more than ample, and should, with ordinary 
“ prudence, have fully provided for all legal 
“ necessities x” further, that ‘ the main items 
“ of the debt consist of expenses borrowed 
“ at intervals, which fact alone ought to have 
“ excited the suspicion of any bona fide pur- 
“ chaser ;” again, that “ there is nothing to 
“ show how the widow expended the income 
“ of the estate and what necessity there was 
“ for her borrowing such large sums.” 

As to the purchaser, the Judge remarks 
that “he is one of the leading vakeels of 
“ the Patna Civil Court; that he is a man of 


“considerable experience and legal attain- 
“ ments ; that he took no steps whatever to 
“ enquire into the circumstances which led 
“to the alienations; that had he done so, his 
‘ suspicions must have been aroused seeing 
“ that he was purchasing only a widow’s 
“estate ; that there was no evidence of 
“ the original debts, and that none of the 
‘ bonds, the authenticity of which is doubt- 
“ ful, had been registered ; and that it was 
“ not sufficient for the purchaser to trust to 
“ a title conveyed by a sale in execution.’ 
In the concluding portion of his judgment, 
the Judge observes, “that as he entirely 
“agrees with the Subordinate Judge, he 
“ abstained from entering more fully into the 
“ other points of the case.” 

In special appeal the grounds taken are— 

lsé.—That the Judge has committed an 
error in law in the investigation of the case 
in considering that the bonds have not been 
produced in the case and that they were not 
registered, as some of the bonds were pro- 
duced and most of them are registered. 

2nd.—That the bonds show that there 
were debts existing duriog the life-time of 
the husband, and that this is sufficient to 
justify the purchase of the special appellant. 

3rd.—That the debts contracted by the 
widow for the marriage of daughters and 
for the payment of the Government revenue 
are legal necessities under the Hindoo law. 

4th— That the Court below, in deciding 
the case, ought to have been governed by the 
principle laid down in the case of Hunooman 
Pershad Pandey, reported in the 6th volume 
of Moore’s Indian Appeals. 

5th.—That the mismanagement or other- 
wise of her estate by the widow is not the 
question to be decided in this case, but whe- 
ther at the time of the purchase by the 
special appellant there were debts contracted 
by the widow for legal necessities. 

6th.—That the widow was entitled to 
spend the whole of the usufruct of the 
estute, and was not bound to defray the ex- 
penses attending the marriage of daughters 
from the same. 

These grounds have been taken almost 
verbatim from the petition of appeal. 

On the first ground, we find on referring 
to the record that the Judge was not strictly 
correct in stating that none of the bonds 
have been produced or registered, as some 
have been produced and some are registered ; 
but the Subordinate Judge has found that 
there was no sufficient evidence to establish 
the genunieness of these bonds, and that their 
authenticity was very doubtful, and the 
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Judge has concurred entirely with this find- 
ing of the first Court. 

On the second ‘and third grounds, we find 
that there were only two small debts which 
were left unpaid by the husband, namely, 
one for Rs. 800 and one for Rs. 200. The 
husband died in 1257. The estate left 
by him comprised eleven villages, the income 
of one of which is alone from Rs. 8,750 to 
Rs. 4,000. The value of the whole estate left 
by the husband must have been very con- 
siderable, for we find that the defendant, 
special appellant, took objection to the valua- 
tion put upon a fractional portion of it by 
the plaintif namely, ona 1 anna 8 pie share, 
estimating that share to be worth Rs. 20,000. 
No debt appears to have been contracted 
by the widow from the death of her hus- 
band in 1257 until 1261. She was left a 
widow with two unmarried daughters, one 
of whom has since died childless and with a 
Jarge income at her disposal. There was, 
therefore, no such legal necessity pressing 
upon her to justify any alienation of her 
husband’s estate for the payment of the small 
debt incurred by, him during his life-time or 


for the expenses attending the marriage of 


her daughters. Further, the Subordinate 
Judge observes, and very properly so, that 
the mere recital of a debt as due by the hus- 
band, or ag incurred for marriage of daughters 
in a bond in the absence of any proof, is not 
sufficient. No unsatisfied decree as against 
the husband has been put in, and there is no 
evidence that the recitals in the bond which 
bave not been proved are true recitals. 

On the 4th, Sth, and 6th grounds, we are 
of opinion that the Courts below have not 
lost sight of the principle Haid down in the 
case of Hunooman Pershnd Pandey, Moore’s 
Privy Council Reports, Volume VI, which 
commences at page 892; nor can it be said 
in the present case that the charges, if proved, 
which the Couris below find not to be 
` the case, were such ns a pradent owner 
would make in order to benefit the estate. 
Had this been so, the bond fide lender or 
purchaser from such lender would wot be 
affected by the precedent mismanagement, 
and none is proved, of the estate. There 
was no actual pressure on the estate: no 
danger such ag an unsatisfied decree outstand- 
ing against the husband: no impending sale 
fur arrears of the Government revenue. 
The estate, a8 already shown, devolved to 
the widow almost unencumbered: the income 
was an ample one and more than sufficient 
to pay the small debt due by the husband, 
the Government revenue, aud to provide all 
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the expenses of the widow and her daugh- 
ters. The special appellant, who is a vakeel 
of the Lower Court, has purchased the rights 


and interests of the widow at a sale in execu- 


tion of a personal decree against her. Ho 
has purchased at a very inadequate price, and 
with full knowledge that the widow's estate 
was g limited and a qualified one. On the 


whole case, we entitely concur with the 


Courts below and dismiss the special appeal 
with costs, 


> 





The 15th January 1873. 


Present : 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Decree incapable of Execution—Act VIII of 
1859 s. 190. 


Case No. 268 of 1872. 


Miscellaneous Appeal from an order passed 
by the Judge of Rajshahye, dated the 
29th June 1872, affirming an order of 
the Moonsiff of Serajgunge, dated the 
29th November 1871. 


Dwarkanath Roy (Judgment-debtor) 
Appellant, 


VETSUS 


JannobeeChowdhrain (Decree-holder) 
Respondent. 


Baboos Romesh Chunder Mitter and Mohi- 
nee Mahun Roy for Appellant. 


Bahoo Sreenath Doss for Respondent, 


A decree which was passed for a specified quantity of 
land contiguous to plaintiff's estate, but which gave no 
boundaries of such land, was held with reference to 
Act VIII of 1859 s. 190 to be indefinite and incapable 
of execution. 


Glover, J.—THE special respondent in this 
case got n decree for 7 khadas 14 pakees 
12 kanees of land, which he sued for as eon-. 
tained! within a certain specified area, 
boundaries being given in the plaint. On 
mengurement, however, it was found that 
these boundaries contained a great deal more 
land, and the decree was therefore for 7 
khadas 14 pakees 12 kanees to be taken out 
of that land, no boundaries being given in 
the decree. The case comes before us in 
execution. The Judge has considered, con- 
curring with the Lower Court so far, that the 
decree was sufficiently accurate aud could be 
executed, 
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Tn special appeal it is contended that the 
decree is altogether indefinite and cannot be 
executed, inasmuch nas no boundaries are 
given of the land which is to be given to the 
plaintiffs, The words of the decree nre, that 
the land is to be given contiguous to the 
plaintif’s land, but it might be so given 
either at one or other end of his land, or in 
the middle of it,—in all of which cases it 
would still be contiguous. 

We think there is no occasion for us to go 
into the merits of the case with reference to 
the provisions of Section 190 of the Code of 
Civil Procedure. That Section says that 
when a suit is for land or other immoveable 
property with specified boundaries, if the 
decree be for the recovery of a portion only 
of such property, it shall specify the bound- 
aries of the land or property adjudged. 

In this case, the decree being for a portion 
only of the land in suit, the boundaries of the 
land decreed ought to have been specified, 
and therefore on this ground alone we thiok 
that the special appenl should be allowed and 
the decisions of the Lower Courts reversed 
with costs. 

We think it only fair to mention that in 
the course of the argument the special 
appellant offered through his pleader to give 
up to his opponent 7 khndas 14 pakees 12 
kanees of land in a position specified in the 
map, and which is as nearly as possible con- 
terminous with the plaintiff’s land, and that 
the plender for the respondent, although 
fully warned of the probable effect of Sec- 
tion 190, refused to consent to the arrango- 
ment, 


The 15th January 1873. 


Present: 


The Hon’ble Louis S. Jnckson and W. 
Markby, Judges. 


Execution—Act VIII of 1859 s. 200. 


Case No. 811 of 1872. 


Miscellaneous Appeal from an order passed 
by the Judge of Nuddea, dated the 13th 
November 1872. 


Bhoobun Mohinee Debia (Judgment-debtor) 
Appellant, 


VETEUS 


Gobind Chunder Mojoomdar (Decree-holder) 
Respondent. 


The Advocate-General and Baboo Bhow- 
anee Churn Dutt for Appollant. 


Baboos Romesh Chunder Mitter, Rash 
Beharee Ghose, and Grish Chunder Moo- 
herjee for Respondent. 


The District Court gave a decree for certain immove- 
able and moveable property specified in the schedule 
annexed to the plaint, and made an orderthat the Ameen 
was to ascertain the extent of the moveable prope ty. 
In execution, the Court ordered the Ameen to give pos- 
session to the decree-holder of such of the said move- 
ables as he could find, and to inquire into the nature, 
amount, and value of such as he could not find. 

HEtp that it was not necessary to construe this order 
as giving in execution what had not been in the decree, 
i. e, alternative damages; but that the inquiry ordered 
was obviously necessary in order to guide the Court in 
the exercise of its discretion under Act VIII of 1859 
g. 200, and that the order must be assumed to have been 
made for lawful purposes and with a view to such fur- 
ther order as might seem just. 


Jackson, J.—I am of opinion that there is 
no ground for the present appeal. The district 
Court of Nuddea gave a decree against the 
appellant for certain immoveable and move- 
able property specified in the schedule annexed 
to the plaint, or for the plaintiff's undivided 
share thereof, and made an order that the Civil 
Court Ameen was to ascertain the extent 
of the moveable property. The plaintiff hav- 
ing applied for execution, the Court made 
the further order that a purwannah be directed 
to the Civil Court Ameen to give pos- 
session to the decree-holder of such move- 
ables specified in the decree as he could find, 
and further to inquire into the nature, 
amount, and value of such moveables as he 
could not find. 

The contention is that in this way the 
Court proceeds to give in execution something 
which was not given ‘by the decree, that is, 
to ascertnin and order an amount of alterna- 
tive damages to be paid to the deeree-holder, 
which, if done at all, ought to have been 
done by the decree. It seems to me not 
necessary now to put any such construction on 
the order, nor is it necessary to consider whe- 
ther the decree is drawn in the best form 
of which it is susceptible ; but it appears to 
me at present that the decreé is one which 
is capable of enforcement, and for the 
enforcement of it we must look to Section 200 
of the Civil Procedure Code. That Section 
provides—* If the decree be for any specific 
‘moveable, it shall be enforced by the seizure, 
‘if practicable, of the specific moveable, and 
“the delivery thereof to the party to whom 
“it shall have been adjudged, or by imprison- 
“ment of the party against whom the decree 
“ig made, or by attaching his property and 
“keeping the same under attachment until 
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.“ further order of the Court, or by both 
“imprisonment and attachment if necessary.” 
When the extent and value of a moveable 
property are not precisely ascertained before 
decree, it is obviously necessary, in order to 
guide the Court in exercise of the discretion 
it hug under Section 200, to ascertnin what 
the value of the moveable not delivered to 
the plaintiff is, in order that the Court may 
make, if necessary, sufficient and not exces- 
sive order by way of imprisonment of the 
party, or by attachment of his property ‘in 
case of non-delivery. We must assume that 
the order of the Court below was made for 
lawful purpose, and that the Court upon 
being informed by its officer will make such 
further order os to it may seem just. 

The appeal is dismissed with costs. 

Markby, J.—I am entirely of the same 
opinion. 

Jackson and Markby, J.J—As to the 
tule (No. 851), we think that the order of 
appolutment of receiver will not be discharg- 
ed, but will continue in force until the 
District Court shall have.made some further 
order in respect of the delivery of any 
movenble which may be found and taken 
out of the possession of the defendant, and 
that in respect of the rule each party do pay 
his own costs. 





The 6th January 1873. 


Present: 
The Hon’ble W. Markby and F. A. Glover, 
Judges. 


Decrees — Instalment-bond — Execution — Pur- 
chase of hypothecuted Property—Right of 
Encumbrancers, 


Case No. 116 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 15th September 1871, reversing a 
decision of the Sloonsiff of Nowahad, 
dated the 13th May 1871. 


Baboo Kumessur Pershad (Defendant) 
Appellant, 


VETS US 


Dowlut Ram (Plaintiff) Respondent. 


Mr. R. T. Allan and Baboo Mohinee 
Mohun Roy for Appellant. 


Mr. C. Gregory and Baboo Gopal Chunder 
Mookerjee for Respondent. 


R. N. executed in 1884 a security bond in favor of 
K. L ; in 1855, a second bond in favor of defendant; in 
1866, a "third bond in favor of K. L.; ;and in 1869, a fourth 
bond in favor of defendant: all the bonds being re- 
platy and including, as security, the property in 

ute. Both bond-holders took proceedings under Act 
XX of 1866 s. 58 and obtained decrees. In 1868 K. L. 
arranged with R. N. to be paid by monthly instalments 
at interest higher than was allowed by the decrees. 
In 1869 he put up the property to sale in execution of 
his decrees, and it was puchased by plaintiff. Shortly 
after, it was again put up tosalein execution of defend- 
ant’s deciees, and purchased by defendant who got into 
possession, The present suit is to recover possession: 

HELD that, although K. L. in bis execution pro- 
ceedings referred to his Atstbundes as well as to his decrees, 
aud iuregularly included in the amount to'be levied 
what was not given by the decrees, yet asthe proceeds 
did not cover the decrees the pro {ugs could not be 
held to be void, nor the plainti apa a nullity. 

HELD Aa what passed to the plaintiff was the 
pro othecated, of which he became owner and 


primd fae aeto possession, having purchased at 


the instance of a first encumbrancer ; and that defendant's 
lien could not protect him in possession, 


Markby, J—Tuis was a suit brought to 
recover possession of a share in certain lands. 
It appears that the property originally be- 
longed to one Ram Narain, who executed a 
security bond in favor of one Kesho Lall on 
the 3lst July 1864, Ou the 25th July 1865, 
Ram Namin executed a second security 
bond in favor of the defendant. On thie 
19th October 1866, a third security bond in 
favor of Kesho Lall ; and on the 19th May 
1867, a fourth security bond in favor of the 
defendant. All these bonds were registered 
nnd included, as security, the property now 
in dispute. 

Both Kesho Lall and the defendant took 
proceedings upon their bonds, under Section 
53 of Act XX of 1866, and obtained decrees 
for what was due to them respectively under 
the bonds. 

On the 17th June 1868, Kesho Lall 
entered into an arrangement with his debror 
Ram Narain, by which it was agreed that all 
that was then due to him under the decrees, 
that is to say, the sum of Rs. 9,194-1-3, 
should be paid by Ram Narain by monthly 
instalments with interest at the rate of 24 
per cent. per aunum. ‘The decrees bore in- 
terest only at the rate of 12 per cent. 

On the 29th January 1869, the property 
in suit was put up to sale at the instance of 
Kesho Lall in execution of his two deciees, 
and was purchased by the plaintiff. On the 
15th February 1869, the property was again 
put up to sale at the instance of the defend- 
ant in execution of his two decrees, aud was 
purchased: by the defendant himself; and 
under his purchase, the defendants got iuto 
possession. 

Upon these facts, one point was made for 
the defendant, which, if decided in his favor, 

A—13 


8-4 Civil 


THE WEEKLY REPORTER. 


Rulings. (Vol. XIX. 





would get rid of all difficulty. It was con- 
tended that the execution proceedings under 
which the plaintiff purchnsed were void, 
inasmuch ag they were bused upon the kist- 
bundee, and not upon the decices. Now, it 
is true that Kesho Lail when he instituted 
these execution proceedings referred to the 
kisthundee as well as to the deciees, and in 
the smount which he asked to levy he in- 


cluded interest ot 24 per cent. as provided: 


for by the kistbundee, and not at 12 per 
cent. as given by the decrees. This was 
made clear by the exumination of the 
accounts which took place during the argu- 
ment. But we do not think that this mukes 
the execution proceedings void so as to 
render the plaintiff’s purchase a nullity. It 
was irregular, no doubt, and improper to 
joclude anything in the amount to be levied 
except what was given by the decrees. 
But it is not asserted that the sale produced 
anything lke the amount which was neces- 
smy to cover the decrees without any in- 
terest at all, and all that lias in fact occurred 
is that out of a sum of Rs. 9,599 which the 
execution creditor sought to levy, a sum of 
Rs. 162 was not due under the decrees, but 
under the kistbundee. We think we ought 
not, under these circumstances, to say that 
the plaintiff's purchase is a nullity. 


We must, therefore, consider what are the 
rights of the parties upon these complicated 
transictions. The case made by the plaintiff 
js shortly this. He says that he purchased 
at any rate what are called the “rights 
nnd interests” of Ram Narain, ond that what- 
ever may be the rights of Kesho Lall (if 
he has any), or of the defendant uuder their 
security bonds, he has a right to hold the 
property under his purchuse ngainst the 
defendant, who, under his dectees which 
were only in personam against Ram Narain, 
could sell only the property of Ram Narain : 
whereas nt the date of the sale at which the 
defendant purchased, Ram Narain had no 
right or interest in this property whatsoever. 


The defendant’s case is that the plaintiff 
purehased only the rights and interests of 
Ram Narain subject to the two mortgages, of 
which the plaintiff had notice at the time of 
sale, and that the plaintiff cannot turn the 
defendant out without paying off the debt 
due to the defendant. 


Neither of these statements are very clear; 
and it is obvious thnt this case cannot be 
decided without ascertaining somewhat more 
exuctly what interest in the property passed 
to the plaintiff by the execution sule. 


It seems to us that what pussed to the 
pluintiff by the execution sale wus the pro- 
perty hypothecated: wheti#e: subject to any 
rights on the part of the debtor need not at 
this moment be considered. It is said that 
only the equity of redemption passed to the 
plaintiff. But there is in renlity in this case 
no such thing as an equity of redemption 
distinct from the property itself. The notice 
of anequity of redemption ns a mere right 
distinct from the estnte has, in fact, very little 
foundation in law. It is a universal rule 
that the borrower remains the owner of the 
property bypothecated until the ownership 
is transferred by some formal proceeding, 
genernily a proceeding in a Court of law. 
And notwithstanding the peculiar claracrer 
of what is enlled an ‘equity of redemption” 
on an English moiteage, the same doctrine 
has been there applied; it being held that 
looking to the substance, and not to the 
form of things, the mortgagor is the real 
owner of the property notwithstanding the 
mortgage, and possessed of tt in his ancient 
and ottginal right. (See Coote ou Mort- 
guges, 81d Edition, page 28). 

There is no doubt, moreover, that the 
holder of security bond selling even on a com- 
mon money decree sells the property clour of 
his own lien. ‘That bas been held in numer- 
ous cases, and is iu accordance with general 
principles. 

The plaintiff, therefore, upon the execu- 
tion sale became the owner of the property, 
and was prima facie entitled to the posses- 
sion, 

Prior to the execution sale, the property 
had, however, been twice pledged to the de- 
fendant, and we Lave to consider whether by 
1enson of this, coupled with the subs quent 
proceedings in execution by which the de- 
fendant got into possession, the plaintiff has 
lost his right to recover immediate posses- 
sion of the properry. 

Now, there 1s one authority which goes so 
far as to lay down that by the sale in execu- 
tion at the mstunce of Keshoe Lall on his 
money UWecree the property passed to the 
plaintiff clear of both the incumbrances in 
favor of the defendant. That decision is to 
be found in VII Weekly Reporter, 282. 
The citcuinstances of that case were wry 
similar to the present. ‘There was a first 
and second hypothecation, the plainiiif’s being 
the second. Both creditora bad in their 
turn obtained money decrees, and the defend- 
ant lad purchased in execution under the 
fist decree. Bo far the defendant in that 
case stood in exactly the sume possession as 
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the plaintiff in this. In the case in VII 
Weekly Reporter, however, the defenduut 
got iuto possessien, and the second decree- 
holder never proceeded to a anle, but brought 
a suit to enforce his lien. He succeeded in 
the Lower Courts, but this Court (Bayley 
and Pundit, JJ.) reversed their decisions, and 
dismissed the suit with costs. They held 
that all the rights, both of the borrower and 
of the pledgee in the property, as hypothe- 
cated when the first hypothecation was made, 
passed to the auctiou purchaser; iu effect 
holding that by the execution sale, even 
though on a money decree, the other hypo- 
thecation was extinguished. 


This decision would at once dispose of 
the present case iu favor of the plaintiff, 
and as it wns evidently very carefully con- 
sidered it is of course entitled to very greut 
weight. Nor are we aware that it has ever 
béen directly questioued. An application 
was made for a review after Mr. Justice 
Sumboouath Pundit’s death, and it was 
refused ; but the authority of the original 
decision in question is not thereby weakeued 
or affirmed. 


It is not, however, necessary for us to go 
to the full length of this decision in order 
to dispose of the present case, The ques- 
tion which we have to decide is not what 
are the ultimate rights of the parties, 
but who in the present state of things is 
entitled to possesaion: and upon the best 
consideration which we have been able to 
give to this cuse, we think the plaintiff is 
entitled. He purchased the property nt u 
sale in execution, and as between rival 
auction purchaseis the first purchaser must 


have priority. Butthen the defendant relies, 


upon his lien. We do not think he can so 
protect himself. The right usually consider- 
ed to be given by a secoud hypothecation 
igsarigotto pay off the first encumbrancer 
and to stund in his shoes: and if the deci- 
sion in the VII Weekly Reporter cannot be 
supported to the full extent, and the defeud- 
ant has still this right or some modification 
of it, or some other right of that kiud, per- 
haps he cau bring a suit to establish it, or 
he might possibly by proper management 
have had his right adjudicated upon in this 
suit. But we do vot think that either by 
simply relying ou the sale in execution or 
upon his hypothecation, or upon both com- 
bined, he can retain possession against the 
plaintif. The situation of the two parties 
now claiming possession, however similar iu 
other respecte, differs in this most essential 


particular,—that whereas the plaintiff las 
purchased at a sale at the instance of a first 
encumbrancer, the defendant has purchased 
only at a sale at the iustance of the second: 
fiom which as we understand the law, it 
resulta that the plaintiff has purchnsed the 
property, and the defendant, if he has pur- 
chased anything, has only purchased an 
assiznment of his own lieu. 

We think, therefore, that the plaintiff as 
purchaser has a present right of possessiou, 
and that the defendant has uot iu the present 
suit established any right under his eucum- 
brance by which the plaintiff's immediate 
right to take possession is obstructed. 

The result is that the special appeal is 
dismissed with costs. 


The 15th January 18738. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Secondury Evdence—Purchaser of Decreo— 
Cross-decree. 


Case No. 245 of 1872, 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Nuddea, dated the 
27th June 1872, reversing a decision of 
the Subordinate Judge of that district, 
duted the 3rd December 1870. 


Oopendro Mohun Moostnfee (Judgment- 
debtor) dppellant, 


versus 


Poorno Chunder Bhuttucharjee ( Decree- 
holder) Respondent. 


Mr. R. T. Allan and Buboos Ashootosh 
Dhur and Bhyrub Chunder Banerjee for 
Appellant. 


Baboo Sreenath Doss for Respondent. 


An attested copy of a petition was admitted as evidence 
where the original was with the record of a different case, 
and application had been made to the Court to seud for 
such record, 

Tue purchaser of the rights and interests of a decree- 
holder takes the decree subject to the right of the judg- 
ment-debtor to set off hia ci oas-decree, 


Kemp, J.—In this case, the parties before 
the Court are Oopendro Mohun Moostufee, 
the special appellant, who obtained a decree 
against the Bengal Indigo Company on the 
8th of December 1866, and the respondens 
Poorno Chunder Bhattacharjee, who was the 


purchaser fiom the Bengal [udigo Compavy 
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of a decree which they obtained in March 
1857 agninst Oopendro, the appellant, and 
others. The decree obtained by Oopendro 
was against the Bengal Indigo Company and 
other parties, but the liability of the Bengal 
Indigo Company was declared by that decree 
to be some Rs. 6,880. It doeg not appear 
that that sum was to bear interest. The 
Bengal Indigo Company, as alrendy observed, 
had obtained a decree against Oopendro, the 
appellant before us, and others, for rents paid 
by them to protect a putnee, aud the amount 
of that decree, as far as we have been 
shown by the plenders, was principal 
R:. 2,976-8-6, costs Rs. 554-7-6, total Rs. 
8,530-10-6. That sum was to bear interest. 
On the first application to execute this 
decree, the Subordinate Judge of Nuddea 
refused to allow the set off, but in October 
1861 the then Judge of Zilluh Nuddea, Mr. 
Justice L. S. Jnckson, held that the set-off 
could be allowed, and that the Subordinate 
Judge was wrong in not allowing it, but 
that innsmuch as the question of wassilat 
for which the defendants, the Bengal Indigo 
Company, were liable under the decree 
obtained by Oopendro, had not yet been 
ascertained, he passed an order allowing the 
set-off and directed that the execution of the 
decree of the Bengal Indigo Company was 
to be stayed until the amount of wassilat 
could be ascertained. Subsequently, or on 
the 7th of January 1870, the Bengal 
Indigo Company applied again to execute 
their decree agninst Oopendro, stating that 
the amount due to them under their decree 
by Oopendro was Rs. 8,690 and the 
amount due by them to Oopendro Rs. 
7,890, and they prayed for execution for the 
difference, or Rs. 1,800. Very shortly 
after that, the Bengal Indigo Company 
applied stating that they were wrong in 
stating the amount dae by them to Oopendro 
in their former petition; that only Rs. 
1,704 were due, and they asked for execution 
to the amount of Rs. 6,986. On that 
application, on the 10th of January 1870, an 
order was made directing the Amlah of the 
Court to make up an account as between the 
two decree-holders, namely, Oopendro and 
the Bengal Indigo Company, It is, there- 
fore, clear from the former proceedings in 
this cnse that the set-off was allowed by the 
then Judge of Nuddea; that the Bengal 
Indigo Company whose decree has been 
purchased by the special respondent admitted 
that Oopendro was entitled to n set-off ; and 
in asking for execution of their decree as 
against Oopendro they preyed that the 
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amount due under Oopendro’s decree might 
be set off against their decree. 

Whilst the matrer was in this stage, 
and before the Amlah filed any account be- 
tween Oopendro and the Bengal Indigo Com- 
pany, the Bengal Indigo Company transferred 
their rights in the decree to the respondent, 
Poorno Chunder Bhuttacharjee, for the small 
sum of Rs. 600. We are informed that 
this Poorno Chunder Bhuttacharjee was a 
mookhtar of the Bengal Indigo Company ; 
but be this ag it may, Oopendro shortly afier 
petitioned the Court, stating that this trans- 
fer was a benamee transaction, but what 
orders were passed upon this application does 
not appear. 

Oopendro in 1869 transferred his rights 
under the decree against the Bengal Indigo 
Company to one Ruamdhun Chutlungee. 
Subsequent to the transfer, he applied to 
the Court to substitnte the name of his ven- 
dee Ramdhan Chutlungee in his place, and 
he prayed the Court to pay to the snid Ram- 
dhon Chutlungee a sum of Rs. 7,000, 
which had been deposited by the judgment- 
debtor, and he also prayed the Court to per- 
mit his vendee to carry on the decree as 
against his judgment-debtors and to recover 
the amount due against them. We have 
been shown the authenticated copy of a peti- 
tion filed by Ramdhun Chutlongee in the 
Court below, in which Ramdhun Chatlungee 
admitted that he had ‘purchased Oopendro'’s 
decree, but that Oopendro was entitled to 
the set-off against the Bengal Indigo Com- 
pany and not his vendee, the petitioner, Ram- 
dhun Chutlungee. 

The pleader for the respondent objected 
to the ndmission of this petition on the 
ground that it was not on the record; but the 
pleader for the appellant, Mr. R. T. Allan, has 
shown us that he applied to Mr. Jastice L. 
S. Jackson to send for the record of the case 
in which the original of this petition was to 
be found ; and the copy of the petition being 
an attested copy, we think, looking to the 
fact that an rpplication was made to the 
Court ta,cend for the original, that we ought 
to admit it; and therefore admitting it, it 
appears to us clear that Ramdhun Chutlungee, 
the purchaser of the rights and interest of 
Qopendro, has clearly admitted that be did 
not purchase Oopendro’s right tc set off any 
sum that might be due to him under his 
decree against the Bengal Indigg Company. 
Wo also find that Poorno Chunder Bhutta- 
chaijee, the purchaser from the Bengal 
Indigo Company, had full notice of Oopen- 
dro’s cluim to set off his decree against that 


1873.] Civil 





of his vendors, the Bengal Indigo Company, 
and this possibly accounts for the small sum 
which Poorno Ghunder has paid for the 
decree purthased by him from the Bengal 
Indigo Company. The judgment of the 
Full Bench to be found in Volume I, Bengal 
Law Reports.* is very clear on this point. 
The Inte Chief Justice, Sir Barnes Peacock, 
observed that the case was almost too clent 
for argument, the case put to him being 
“whether the purchaser of a decree takes 
the deeree subject to the right of the judg- 
ment-debtor to set-off his cross decree.” 
The Full Bench decided that the purchaser 
of the rights and interests of the decree-holder 
was entitled to execute the decree purchased 
in like manner and to the same extent as thie 
original decree-holder might have done, and 
not otherwise or further; and consequently 
that the purchaser tnkes the decree subject to 
the right of the judgment-debtor to set off 
his cross-decree. It has been alleged that 
becanse Oopendro has sold the whole of his 
rights and interests under the decree, therefore 
he was not entitled to claim the set-off, inas- 
much as if he is allowed to claim a set-off he 
grins a donble advantage, ns the Judge says ; 
he gets Rs. 10,000 for his rights and in- 
terests under the decree, and also the right to 
set-off ; but in this case it is clear from tho 
action of the vendee, Ramdhun Chutlungee, 
that the understanding between the parties 
was that Oopendro in transferring his decree 
to Ramdhun did not pass the right of set-off 
under that conveyance. This appears clear 
from the action of the vendee of Oopendro, 
whose petition has been referred to. 

We, therefore, are of opinion that the judg- 
ment of the first Conrt is a right judgment, 
and the set-off which was allowed by Mr. 
Justice L. S. Jackson in 1861 was only put 
off, and not then carried into effect on account 
of the wassilat not having been ascertained. 
It must now be allowed and tlie decision of 
the Judge of Nudden reversed. 

We, therefore, decree the appeal with 
costs payable by the respondent. 


The 16th January 1873. 


Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Jedge. 


Mesme Profits—Interest—Damages. 
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Case No. 35 of 1872. 


Regular Appeal from a decision passed 
by the Officiating Judge of Patna, dated 
the 12th October 1871. 


‘Chowdhry Wahed Ali (Defendant) 
Appellant, 


VETSUS 
Mussamut Jumaye (Plaintiff) Respondent. 
Moonshee Mahomed Yusoof for Appellant. 
Mr. C. Gregory for Respondent. 


Where the accounts of an estate are mada up at the 
end of the ordinary year, mesne profits are rightly treat- 
ed as due at the end of such year, and interest may be 
added by way of damages, 


Couch, C.J —Ws think the Judge of the 
Court below was right in treating the mesne 
profits as due between these parties at thea 
end of the ordinary year, when the accounts 
of the profits of the estate would be made up 
and it would be ascertained what was the 
sum for which the person who had wrongfully 
received the rents of the estate would be 
liable to account. There is nothing in the 
cnse to show that the Judge has come to a 
wrong conclusion on that part of the case. 
Then with regard to the interest, the Inter 
authorities in this Court Jay down that 
interest may be added to the amount of the 
mesne profits by way of damages, because 
really the plaintiffs sustain damage not mere- 
ly by being deprived of the mesne profits of 
the year, but by being deprived of the sue 
of the money until it is recovered by suit. 
In this case, there seems to be no reason why 
the defendant should be exempted from that 
rule. 

The appeal must be dismissed with costs. 


The 16th January 1873. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Admission of Evidence— Error in Law. 
Case No. 139 of 1872. 


Special Appeal from a decision passed by the 
Subordinate Judge of Purneah, dated 
the 21st September 1871, reversing a 
decision of the Moonsiff of that district, 
dated the 30th June 1871. 
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Serajool Huq and another (Plaintiffs) 
Appellants, 


VETSUS 


Shaikh Keramutoollah and another (Defend- 
ants) Respondents. 


Mr, Branson and Baboo Grish Chunder 
Ghose for Appellants. 


Moonshee Mahomed Yusoof for Respond- 
ents. 


Ina suit for ejectment on the ground that defendant 
was holding over after the expiration of his lease, de- 
fendant’s vakeel de on oath in the first Court that 
defendant had no documents whatever and that those 
he once had wereburnt. When the case came before the 
Subordinate Judge in appeal, he permitted the defendant 
to file a new piece of evidence, vis., a pottah which was 
all to have escaped the general destruction : 

LD that the admission of the pottah on the mere 
ipss dimt of the defendant was a substantial error in 
law, even though plaintiff neither admitted nor denied 
the document: that the Subordinate Judge had no right to 
admit the pottah under the circumstances; and that if he 
had, he was wrong in deciding the case upon it without 
taking evidence as to its genuineness, 


Glover, J.— Wr think that the Subordinate 
Judge’s decision in this case is erroneous-and 
must be reversed. ‘Chere were two suits 
brought by the plaintiffs against the defend- 
ants, with ouly one of which, however, we 
bave to do in special appeal. That was a 
suit for ejectment on the ground that the 
defendant was holding over after the expira- 
tion of his lease. The first Court found that 
the defendant had no right of occupancy and 
that the plaintiffs had the right to eject him, 
and gave the plaintitfa a decree accordingly, 

When the case came before the Subordin- 
ate Judge in appeal, the defendants put ina 
petition to the effect that the examination of 
their vakeel in the first Court, in which he 
had stated that they had no documents in 
support of their claim to hold as occupant 
ryots, was not exactly correct and that they 
bad one document, namely, a potiah, which 
had escuped the general destruction of their 
papers by fire and which they asked the leave 
of the Court to file. The Subordinate Judge 
gave then leave to do so and proceeded to 
decide the case mainly, no doubt, upon this 
new piece of evidence which had been pro- 
duced by the defendants, There was a 
special appeal made to this Court, the result 
of which was that the Subordinate Judge’s 
proceedings were stayed and he was directed 
to submit, in accordsnce with the provisions 
of Section 355 of the Code of Civil Proce- 
dure, his reasons for admitting that pottuh at 
the appeal stage of the case. The Subordin- 
ate Judge has since sent a certificate in 


which he records his reasons for so doing. 
These reasous are that the defendant came 
to him with a petition of appeal, and stated 
that all his documents had not beea des- 
troyed by fire as stated by his vakeel in the 
first Court, and that as the pottah appeared 
to te a relevant document, and as the re- 
spoudent, the plaintiff, did not either admit 
or deny it, he thought it right to admit it as 
evidence without any further proof of its 
genuineness; and on this evidence he decid- 
ed the case in favor of the defendant, inas- 
much ns the pottah, in the view which the 
Subordinate Jadge took of it, satisfactorily 
proved that the defendant had a right of 
occupancy., It seems to us that the Sabordin- 
ate Judge was not justified in admitting 
this pottah. Setting aside the fact that the 
defendunt’s vakeel had deposed on onth in 
the first Court (and we mnst suppose that 
he then acted under instructions from his 
clients), that the defendants had no docu- 
ments whatever and that those they once 
had in their possession had been burnt, he 
seems to have taken the defendant’s mere 
ipse dixit ns to this pottah, without demand- 
ing from him either his own deposition on 
oath or any evidence whatever in proof of 
its genuinencss. 


The statement in the petition of appeal, in 
which the defendants chose to say that this 
particular document had been saved from the 
general destiuction of all their papers, ought 
to have been supported by evidence, for it is 
extremely difficult to understand how, if this 
document was in the defendants’ possession 
when the case was before the first Court, as 
they now say, they did not produce it through 
their vakeel, as the pottah if established 
would have been a complete defence to the 
plaintiff’s suit for ejectment. Section 355 of 
the Code of Civil Procedure says :-—* If it 
“appenr that the Lower Court refused to 
“admit competent evidence, or if the Appellate 
‘© Court require any exhibits to be produced 
‘or witnesses examined, to enable it to 
“ pronounce a eatisfactory judgment, or for 
“any other substantal cause, the Appellate 
“ Cout may nllow additional exhibits to be 
“received.” Now the only clanse of this 
Section under which the present case can 
possibly come is the last, namely, “substantial 
cause ;” for it is quite clear that the Lower 
Court did not refuse to admit any competent 
evidence inasmuch as this particular piece 
of evidence admitted in the Appellate Court 
wns never produced before it; and itis equally 
clear that the Lower Apprllate Court did 
not require any additional exhibits to be pro- 
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duced or witnesses to be exnmined ; for if it 
hind not been for the defendants’ comiug for- 
ward with this special prayer in their peti- 
tion of appeal, the Subordinate Judge would 
have disposed of the case on the record as 
received from the Moonsiff. Now, what was 
the “ substantial cause” for admitting this 
pottah ? It appears to us that there was no 
such cause. In the first place, it was admit- 
ted without any test of the truth of the 
defendania’ statement; without any explana- 
tien being required as to how the document 
escaped from the fire; and without nny proof 
of its genuineness, for no witnesses were 
offered and the defendants themselves did 
not substantiate it by their own oaths, The 
Subordinate Judge says that he admitted it 
because the plaintiff did not deny in This 
is a most extraordinary way of admitting 
evidence. Here is a document of which the 
plainuff knew nothing, which was produced 
in the appeal singe, when, for aught we know, 
the pluintiff was uot represented; and because 
he did not deny a document which there is 
no reason to suppose thut he had ever heard 
of, the omission on his part is tuken as proof 
of the poitah’s genuineness! Then it it said 
that under any circumstances, supposing the 
Subordinate Jadge to have been wrong in 
admitting the pottah in evidence and dispos- 
Ing of the case upon it unproved as it wns, 
still the fact of his finding ngainst the dowl 
bundo-bast kubooleut of the plaintiff is suffi- 
cient to make us diamiss this special appenl. 
On this it is sufficient to observe that the 
objection was not taken in the Lower Appel- 
late Court. The defendants did not rely 
upon the plaintiff’s failure to prove the dow] 
Kubvcoleut, but rested their appeal before the 
Subordinate Judge entirely on their being 
able to prove on their own accoun! by means 
of their pottah that they were entitled to a 
right of occupancy. 

It appears to us that the Subordinate 
Judge by his improper admission of evidence 
has committed a suvstantial error in law, 
which undoubtedly hnas had the greatest 
possible effect upon the result of his decision 
upon the merits, We think that he had no 
right. under the circumstances stuted by him, 
to admit the pottuh; and thatif he had the 
right, he was wrong in deciding the ense 
upon it without taking evidence as to its 
genuineness, We, therefore, reverse his 
decision; byt as the first Court found that 
the defendants were not entitled to a right of 
occupancy, we think that the defendants 
have a right to have the opinion of an Appel- 
late Court upon the evidence adduced by 
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them in the first instance. We do not 
restore thé decision of the first Court, but 
remit the cnse to be tried on ifs merits, 
r moving it under the circumstances fiom the 
file of the Subordinate Judge to that of the 
Judge of the district, who will try this 
appeal on the record as seut up by the first 
Court, elimiuating fiom his consideration the 
pottuh which has been improperly admitted. 


The 16th January 1873. 


Present: 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Re-formations—Rights of Proprietor. 
Case No. 468 of 1872. 


Special Appeal froma decision passed by 
the Judge of Dacca, dated the 13th 
December 1871, reversing a decision of 
the Officiating Subordinate Judge of that 
district, dated the 25th February 1871. 


Jugobundhoo Bose (Defendant) Appellant, 
VETSUs 


Koomoodinee Kant Banerjee Chowdhry and 
others (Plaintiffs) Respondents. 


Baboos Kalee Mohun Doss and Chunder 
Madhub Ghose for Appellant. 


Baboos Romesh Chunder Miter and Doorga 
Mohun Doss for Respondents. 


The purchaser of an estate found by actual measure- 
ment the year before to consist of a certain number of 
beegahs with a specified rental, can have no claim to 
te-formations of laad belonging to the mehal as it origin- 
ally stood. 


Glover, J.—THE parties to this snit are 
purechavers of adjoining Government khas 
mehals, and the land in dispute is “ chur,” 
which plaintiff claims as an accretion to his 
mehal Chundra Busharn, but which the 
defendant alleges to be partly n reformation on. 
ita original si'e of his Mouzah Kstibaree and 
partly accretions to that reformation. This 
ig the way, at all events, in which the case 
was presented in the Courts below. Before us 
the defendant, who is the special ap;ellant, 
has added to his case by maintaining that a 
emall portion of his purchased land was 
found by the Ameen to be on the northern 
Bide of the sota, and that part at least of the 
newly formed chur accreted to it, 

The Subordinate Judge dismissed the 
plaintiff’s suit, holdiug that he lad neither 
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proved possession, nor that the land was an 
accretion to Chundra Bushara, whilst the 
defendant who was in possession had proved 
that the land formed part of Mouzah 
Kotibaree. 

The Judge on appeal reversed this deci- 
pion. 

It is urged in special appeal that the Judge 
was wrong in limiting the defendant's case 
to “accretion;” that he purchased from Gov- 
ernment the entire Mehal No. 9252, with all 
its rigltts and privileges; aud that if avy 
diluviated land of that mehal reformed on 
its original side, defendant was entitled to 
cluim it; and that the Judge was wrong in 
holding it proved by the evidouce that the 
land had all accreted to Mouzah Chundra 
Bushara, inasmuch as there was a amull 
nucleus of the defendant’s purchased land 
reformed and to that Iand had accreted. 

With regard to the first objection, we think 
that the Judge was right. The defendant 
did not purchase the original Khas Mehal 
Kotibaree which had an area of 638 beegahs 
with a rental of Rs. 164, but an estate 
consisting of 141 beegahs, as was found by 
a measurement made for settlement purposes 
the year before the purchase, at a rental of 
Rs. 13. The defendant could have uno 
claim to any reformations of land belonging 
to the’ mebal as it originally stood, inas- 
much ashe did not buy that mehal, but a 
different one of much smaller area and greatly 
reduced rent. In Lopez’ case* to which refer- 
ence was made, the plaintiff continued to pay 
the original rent for the eutire m: hal, although 
a great portion of if had been diluviated, 
and when tle land reformed on its origival 
site, he merely recovered what he had been 
paying rent for all along. Had he received 
from Government nny abatement ou account 
of the diluvion, he would not have recovered 
the reformed lands. 


As regards accretion, the Judge finds on 
the evidence of witnesses, as well as ftom the 
mups filed, that the land in dispute com- 
-menced to accrete to the plaintiff’s mehal of 
Chundra Bushara and did not accrete to any 
portion of Kotibaree. It may be, of course, 
that the evidence is not without discrepancies 
on this poiut, but the Judge bas believed it 
and in special appeal we cannot take excep- 
tion to his finding. ‘The defendant may have 
had a emall portion of Jaud (one or two bee- 
gala at most) on the northern side of the 
sota which was in existence at the time of 
hia purchase; but this is not very clear, and 
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it certainly formed no part of his case as 
stated in the Lower Court. At the utmost he 
would have beon entitled te these one or two 
beegahs, for the Judge’s finding is aguinst 
there having been any accretious to this lund. 

The special appeal is dismissed with costa. 


The 16th January 1873. , 


Present: 
The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble Dwarkanath 
Mitter, Judge. 


Act XXIII of 1861 8. 11—Procedure—Juris- 
diction. l 


Case No. 111 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the LOth February 1872. 


'Purmessuree Pershad Narain Singh (Defend- 


ant) Appellant, 
VErSUS 


Jankee Kooer (Plaintiff ) Respondent. 
Mr. R. T. Allan for Appellant. 


Baboo Mohesh Chunder ChowdhAry for 
Respondent. 

Where a question such as is provided for by Act XXIII 
of 1861 s. 11, instead of being determined by order of 
the Court executing the decree, was made the subject of 
a separate suit in that Court, it was HELD that though the 
form of proceeding was wrong, there was not a want of 
jurisdiction which could be made a ground of objection 


In appeal. 

Couch, C.J.—We think that the appeal 
mus! be dismissed. 

With regard to the objection that thia ough 
not to be by a sepatate suit, but by a pro- 
ceeding in execution of the decree, the answer 
appears to us to be that the objection ought 
to have been taken in the Court of the Subor- 
dinate Judge, where it appears by the written 
statement it was not taken. 

Section 11 Act XXIII of 1861, no doubt, 
provides that questions arising, between the 
parties *to the suit in which the decree was ~ 
passed and relating to the execution of the 
decree, shall be determined by order of the 
Court executing the decree, and not by 
separate suit. But that, we consider, does not 
affect the jurisdiction of the Court, bus only 
the form of procedure. Here, a separate suis 
has been brought in the same Court as would 
have had the execution of the decree. ‘There 
was a wiong form of proceeding, but there 
was not, in our opinion, a want of jurisdiction 
which cau be made a ground of objection in 
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the present stage of the suit. Whatever lan- 
guage may have been used by the learned 
Judges in the case Mr, Allan quoted must 
be considered with reference to the case 
before them, which was one where the party 
was suing in the wrong Court,—in the Civil 
Court, when he ought to have sued in the 
Revenue Court. Here, the Subordinate Judge 
decided that the question between the parties 
could not be entertained in executing the 
decree, but must be tried by a separate suit. 
Supposing in that he decided wrongly, we 
consider that it is not, as we have said, a ques- 
tion of want of jurisdiction. The plaiutiff 
has been led by that decision to bring the 
present suit. She has acted perfectly bond 
Jide, having been misled by the decision of 
the Judge. 

With regard to the merits of the case, we 
Bee no reason for thinking that the decree of 
the Court below is wrong. The account of 
the banker shows that Rs. 20,000 had 
become due to the ladies on account of main- 
tenance and Rs. 12,000 had been paid. 
Except so far as any of the payments mak- 
ing up the Rs. 20,000 had been specifically 
appropriated to particular years, the plaintiff 
was at liberty to appropriate them to the 
arrears due for any year. That has been 
done by the Court below, and the decision 
seems to us upon the evidence which was 

iven to be a perfectly just and proper one. 
he appeal must be dismissed and the 
respondent must have her costs in this Court. 


The 17th January 1873. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Act VIII of 1859 s. 7—Colorable Rent Suit. 


Special Appeals from a decision passed by 
the Judge of Dinagepore, dated the 8th 

` February 1872, affirming a decision of 
the Moonsiff of Putneetollah, dated the 
26th September 1871. 


Case No. 724 of 1872, 


Ram Tunoo Koloo and others (Defendants) 
Appellants, 
® 
versus 


Sharoda Pershad Mallick 


(Plaintiff) 
Respondent. 


Case No. 725 of 1872. 


Golam Mahomed Shaha (Intervenor) 
Appellant, 


VErTsus 


Sharoda Pershad Mullick (Plaintiff) 
Respondent. 


Baboo Mohinee Mohun Roy for Appellants 
in both appeals. 


Baboo Ram Churn Mitter for Respondent 
in both appeals, 

Where a suit for possession would be met by a plea 
in bar, the plaintiff cannot be permitted to have the 
question of title tried under color of a rent suit, such 
a proceeding being opposed to the principle laid down in 
Act VIH of 1859 s. 7, 

Kemp, J.—TuEsE two appeals will be 
governed by one judgment. ‘The appeal in 
No. 725 is on the part of the intervenor in 
the Court below, Golam Mahomed Shaha. 
We propose to deal with his appeal first, 

The respondent, the plaintiff in the Court 
below, brought a suit for arrears of rent 
against the ryot, who is the appellant in 
appeal No. 724, for rent of the years from 
1275—1277, alleging himself to be the pro- 
prietor of a 5 annas 6 guudas 2 cowries 
2 krants share of Mouzah Zumun Tetooleah, 
by right of purchase at a sale in execution 
of a decree. It was alleged that the entire 
jumma of the ryot was 57 Rs. 15 annas, 
and that one-third of that jumma,—namely, 
19 Rs. 5 annas 1 gundah 2 cowries—wag 
annually receivable by the plaintiff on account 
of his purchased share. The ryot denied the 
plaintiff’s title to receive any rent from him; 
he alleged that he had never paid any rent 
to the plaintiff, and that the relationship of 
landlord and tenant did not exist between 
them. He then goes on to say that the 
jumma was not, as stajed by the plaintiff, 
57 Rs. 15 annas, but only 39 Rs. 14 anpas; 
that he has paid that jumma all along to 
Golam Mahomed Shaha and Shureef Maho- 
med Shaha, the proprietors of the whole 16 
anvas of Zumun Tetooleah, who have been.. 
made defendants in this suit. 

The Moonsiff went first into the question 
of what the jumma was, and that point was 
decided in favor of the ryot. On the ques- 
tion as between the defendant Golam Maho- 
med Shaha and the plaintiff, which was a 
question of title, the first Court found that 
as if had been decided by the High Court on 


‘| the 6th of March 1868 that Golam Mahomed 


Shaha’s title in the aforesaid mouzah extended 

only over a 5 annas 6 gundahs 2 cowries 

2 krants share, and the plaintiff in this suit 
A—14 
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had obtained a decree in the High Court, 
establishing his share to be a 5 annas 6 
gundas 2 cowries 2 krants share, therefore 
the ryot was bound to pay to Golam Maho- 
med Shaha rent in proportion only to a 
one-third share, and that he ought to have 
deposited the balance of the rent due in 
the Collectorate. The Moonsiff, therefore, 
referred the ryot to a suit as against Golam 
Mahomed Shaha for a refund of any excess 
of rent paid by him, and held that the ryot 
could not be absolved from the payment of 
rent in proportion to a one-third share to the 
plaintiff, and that the plaintiff was therefore 
entitled to a modified decree, which was 
passed accordingly in his favor. 


In appeal, the Judge was of opinion that 
the decision of the Moonsiff was a just and 
equitable one; that the very fact of the suit 
brought by Golam Mahomed Shaha against 
the present plaintiff shows that the plaintiff 
was in possession of his purchase ; and that 
as he has, by the decree of the High Court, 
succeeded to the rights of the person he 
purchased from, it followed as a matter of 
course that it was absurd to say that the 
relationship of landlord and tenant did not 
exist. The Judge was further of opinion 
that the proceedings of Golam Mahomed 
Shaha were throughout litigious and impro- 
per, and in palpable collusion with the ryot 
defendant. ‘The appeal, was therefore, dis- 
missed with costs. 


On the cross-appeal preferred by the 
plaintiff, —that is to say, against that portion 
of the decision of the Moonsiff which refused 
to give him the full amount of the jamma 
claimed by him,—the Judge found that, as the 
plaintiff had no proof whatever of previous 
rent having been received by him at any 
time, and as no weight could be placed on 
the jumma-wassil-bakea papers drawn up 
by the plaintiff, the cross-appeal was also 
dismissed. 


A preliminary objection has been taken to 
the hearing of this appeal, on the ground 
that inasmuch as the rent in suit was under 
Rs. 100, no appeal would lie, and Section 102 
of Act VIIL of 1859 has been quoted in 
support of this argument. We are of opinion 
that this preliminary objection must be over- 
ruled. There can be no doubt that there 
was a question raised as to the amount of 
the jamma. The plaintiff attempted to vary 
the jumma hitherto paid by the ryot; the 
ryot resisted that attempt, and the amount of 
the jumma was the subject of a decision 
which was given in favor of the ryot, An 
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appeal will, therefore, lie under the provi- 
sions of Section 102. 

We now come to thegrounds of appeal 
taken by the defendant Golam Mahomed 
Shaha. 

The Ist ground taken is that the Court 
below has wholly misunderstood the nature 
of the previous civil suit, which did not at all 
show that the plaintiff was in possession, but 
the contrary. 

2nd.— That the Court below have miscon- 
strued tle decree of the High Court, which 


did not declare or establish any right of the 


plaintiff or his vendor. 

8rd—That the Court below has found 
that the plaintiff “had no proof of previous 
rent paid ;” on the other hand, the proceedings 
in the previous civil suit and Act X suit 
in 1866 and the evidence in the case clearly 
show that your petitioners were in possession 
aud receipt of rent in respect of the whole 
property from 1262. ‘The Court below 
ought to have dismissed this suit, which is 
clearly an attempt by a side wind to revive 
a title which has become extinguished by 
effluxion of time, long before the institution 
of the present suit. 

4th.—That there being no proof of pre- 
vious receipt of rent or attornment by the 
tenant-defendant, the Court below ought to 
have dismissed the plaintiff’s suit for rent, 
and is wrong in holding that the relation of 
landlord and tenant existed. 


Tt appears that the estate Zumun Tetooleah 
was the property of three brothers, Judoo- 
nath, Seetauath, and Sreenath, jointly: The 
present plaintiff is the manager appointed by 
the Civil Court representing the estate of 
Sreenath, who, we are told, is a lunatic. 
Zamun Tetoolenh was originally resumed 
by Government and settled with Judoonath 
alone, In execution of a decree’ against 
Judoonath, one of the three brothers, his 
rights aod interest in the aforesaid mouzah 
were purchased by the defendant Golam 
Mahomed Shaha in Augast 1855, or Srabun 
1262. This fact is not dispnted, and this 
purchage, therefore, dates 16 years before the 
present suit. The plaintiff purchased iu 
execution of a decree in a suit against J udoo- 
nath and Kunuck Monee, and his purchase 
is dated some 11 years subsequent to the 
purchase of Golam Mahomed Shaba. In 
execution of that decree, an attempt was 
made to attack the whole Mouzgh of Zamun 
Tetooleah as the property of Judoonath 
and Kunuck Monee alone. Golam Mahomed 
Shaha intervened under Section 167. . His 
intervention was, however, rejected on the 
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4th of December 1865, apparently on the 
ground that the claim was a stale one. 
Golam Mahomede Shaha then instituted a 
regular suit to have his title established 
alleging that, from the date of his purchase, 
he had been in sole possession of the whole 
Mouzah of Zumun Tetooleah ; and in that suit 
he obtained a declaratory decree to the effect 
that he was entitled to a one-third share in 
the mouzah, it being held that his possession 
at the time when he brought the suit had 
not then ripened into a title by an adverse 
possession of 12 years. The plaintiff sub- 
sequently brought a suit against this very 
tenant for ‘rent, which was dismissed. In 
1871, when the present suit was brought, 
Golum Mahomed Shaha, the defendant, 
claims to have been in possession for a period 
of 15 or 16 years of the whole Mouzah of 
Zumun Tetooleuh. The plaintiff, instead of 
bringing a suit for possession as against Golam 
Mahomed Shaha, bas brought a suit for rent 
against the ryot defendant, who has, from 
1855, been continuously paying the rent to 
Golam Mahomed Shaha,—the suit being thus 
brought clearly with the view of bringing in 
Golam Mahomed Shaha and to have tried, 
under colour of a rent-suit, a question of 
title between the plaintiff and Golam Maho- 
med Shaha. 


In a case referred to by the pleader for the 
appellant, to be found in Volume XVI, 
‘Weekly Reporter, page 287, it has been held 
that such a proceeding is altogether opposed 
to the principle laid down in Section 7, Act 
VIM of 1859. The Court below appears to 
have entirely misunderstood the nature of 
the previous litigation between Golam Maho- 
med Shaha and the present plaintif. It has 
never been decided by any Court tliat the 
pluinciff was iu possession at any time of any 
land in this Mouzah Zumun Tetooleah. On 
ihe coutrary, it ig clear that, in the suit 
brought by Golam Mahomed Shaha, it was 
found that he had been in possession {rom 
1855 up to the date of that suit, or for nearly 
11 years at the time that suit was bioughs, 
It has also been found by the Court below 
that the plaintiff has never at any time receiv- 
ed rent from the defendant, the ryot. ‘This 
case, therefore, appears to us to be clearly a 
case coming strictly within the purview of 
the decision in Volume XVI, The plaintiff, 
ivatead of bringing his suit for possession as 
against Golam Mahomed Shaha,—in which 
cuse he would probably have been met by a 
plea in bar,—has attempted to bring a suit 
for rent in order to raise the question of title 
as between him and Golan Muhomed. 


Holding, therefore, that the Lower Courts 
have taken a wrong view altogether of the 
decision of this Court with reference to the 
previous litigation, we reverse the decision of 
the Judge and dismiss the suit of the plain- 
tiff with costs. 

With reference to the appeal of the ryot 
defendant, the grounds raised in that appeal 
not having been 1aised below, cannot, under 
the ruling in Volume XVIII, Weekly Re- 
porter, page 376, be entertained now; but, on 
the grounds of our decision in the appeal of 
Golam Mahomed Shaha, which must govern 
this case also, the suit of the plaintiff as 
against the ryot must be dismissed. 





The 21st January 1878. 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, aud the Hon’ble F. A. Glover, 
Judge. 


Einhancemeh!—Mokururree Lease—Tender— 
Special Appeal. 


Case No. 703 of 1872. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
22nd January 1872, reversing a decision 
of the Moonsiff of Oundah, dated the 
30th September 1871, 


Dwarkanath Sircar (Plaintiff) Appellant, 
versus 


Gunga Narain Shalooye and another 
-(Defendants) Respondents. 


Baboo Anund Chunder Ghossal for 
Appellant. 
Baboo Rash Beharee Ghose for 
Respondents. 


Where a suit for enhanced rent had been decided 
against plaintiff upon the question whether there was a 
mokururiee or not, ıt was held that the plaiwtff could 
not afterwards ın special appeal take advantage of the 
regular proof of tender and have the suit dismiosed, soe- 
ing that no issue had been raised as to such tender, 


Couch, C.J.— As to there being no proof 
of a tender, the answer appears to us to bo 
that no issue was raised about it. ‘The 
plaintiff evidently put that part of the case 
nasida and had the suit tried upon the ques- 
tion whether there was a mokururree or not, 
which has been found agniust him. He can- 
not novy take advantage of the want of 
regular proof of tender ; and there certainly 
is no reason why (the defendant having 
admitted that rent was dueat the rate of Rs.6] 
aud huvivg offered to pay it) the pluimtiff 
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should have this suit dismissed entirely and 
be obliged to bring a fresh suit to compel the 
defendant to pay that money. It would be 
a perfect waste of litigation if we were to 
deal with this case ina way which would 
render that necessary. 

The decree appealed from must be amended 
by awarding to the plaintiff rent at the rate 
of Rs. 61 admitted by the defendant, but 
without interest and without any costs. The 
plaintiff has clearly failed in the suit, and now 
only recovers what the defendant was willing 
to pay. 





The 21st January 1873. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Limitation—Acit XIV of 1859 s. 1 cl. 12, 


Case No. 689 of 1872. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
20th December 1871, affirming a decision 
of the Subordinate Judge of that dis- 
trict, dated the 1st December 1870. 


Durshun Lall Sahoo and others (Plaintiffs) 
Appellants, 


versus 


Asmutoonnissa and others (Defendants) 
Respondents. 


Baboo Ram Chunder Mitter for Appellants. 


Mr. C. Gregory for Respondents. 


The date on which the cause of action arose us to be 
excluded in computing the period of limitation. 

Kemp, J —Tux ground takenin this appeal 
is “that the Judge was wrong in law in 
“holding that the suit was barred, inasmuch 
“as the date on which the cause of action 
“ arose should have been excluded in com- 
“ puting the period of limitation.” 
` The suit is to recover possession of a two- 
anna share of Mouzah Koosmota and to set 
aside a deed of conveyance, dated the 5th 
April 1858, executed by the mother of the 
plaintiff during his minority. The guit was 
instituted on the 5th April 1870. \ 

Section 1, Clause 12, Act XIV. of 1859 
governs this case, and the period is, twelve 
years from the time the cause of axtion 
arose. 

The earlier cases which have been quoted 
during the argument were instituted before 


Act XIV of 1859 came into operation, The 
more recent cases may, we think, be stated 
as favouring the view thatthe day on which 
the cause of action arose is to be excluded 
in computing the period of limitation, In 
this view, the special appellants suit is in 
time. We reverse the decision of the Judge 
and send back the case for trial on the 
merits. 


The 21st January 1873. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Malikana—Limitation—Act XIV of 1859 
8. l cl. 12. 


Case No. 757 of 1872. 


Special Appeal from a decision passed by 
the Judge of Mymensingh, dated the 
24th January 1873, reversing a decision 
of the Moonsiff of Madargunge, dated 
the 27th September 1871. 


Gobind Chunder Roy Chowdhry (Plaintiff) 
Appellant, 


PETEUS 


Ram Chunder Chowdhry (Defendant) 
Respondent. 


Baboo Hem Chunder Banerjee for 
Appellant. 


Baboos Unnoda Pershad Banerjee, Romesh 
Chunder Mitter, and Kally Mohun Dass 
for Respondent. 


Malikana is an interest in land coming under Act XIV 
of 1859 s. 1 cL 12, and the right to recover ıt ceases 
when it is left as an unclaimed deposit in the Collec- 
tor’s hands for 12 years. 


Glover, J.—It does not appear to me neces- 
sary to go into the objection raised by the 
special respondent’s plender, thgt the Judge 
decideds ngainst the plaintiff's title to the 
chur, ns well as against the claim to malik- 
ana. I do not, moreover, see how he could 
have decided any such question, or what 
necessity there was for his doing so, seeing 
that he had previously declared the right to 
recover the malikana barred by limitation, 
The point, however, is not mategial, and the 
only question we need determine is whether the 
plaintiff (special appellant) has lost his right 
to recover malikana by reason of his not 
having claimed it for more than 12 years, 
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The special appellant contends that hig 
cause of action arose on the 19th of August 
1869, the date ow which the defendant took 
the money from the Collector’s treasury : 
but this can hardly be. His right to receive 
malikana on account of the accreted chur 
Jands began on the date of the purchase by 
his father of the 6 gundahs 8 cowties 1 
krant share of the zemindar in 1256 and 
1258 B.S., for there was malikana due to 
the proprietors, as appears from the record, 
as early as the year 1253 B.S. It may be 
that so long ns the money remained in the 
Collector’s lauds the plaintiff suffered no in- 
jury, butit Ras been definitively ruled, not only 
by this Court, but by the Privy Council, that 
a party entitled to an interest in immoveable 
property loses, not only his remedy, but hia 
title, by being out of possession for more 
than 12 years ; and it has been likewise held 
by his Court ın several cases that malikana is 
an interest in laud coming under Clause 12 
Sectiou 1 Act XIV of 1859, and that, where 
therehas been noenjoyment of itfura period of 
12 years, the right to recover ceases (Hiranund 
Shoo vs. Mussamut Ozeerun, IX Weekly Re- 
porter, 102 ; Budurul Huq vs. The Court of 
Wards, X Weekly Reporter, 302; Bebee 
Chummon vs. Mossamut Om Koolsoom, XIII 
Weekly Reporter, 465; Bhoolee Sugh vs. 
Nemoo Bohoc, XII Weekly Reporter, 46 and 
498, the last bemg the judgment of the 
Appeal Bench.) 

Now, at the date of the purchase by plain- 
tiffs father there was mulikana in deposit 
with the Collector on behalf of the proprietors 
who had refused settlement, and from that 
date the purchaser was entitled to and could 
have received it, More than 12 years have 
elapsed since that date, and I do not see how, 
in the face of the decisions above quoted, we 
cau do otherwise than say that the plaintiff 
has by his own neglect to gue lost his title 
to malikana. 

As to the Subordinate Judge’s finding that 
the 30 years’ limitation applies to the Case, 
the Collector, being in the position of a 
depository (Section 5, Act XIV of 1859), I do 
not thiuk it correct. The suit is not brought 
against the Collector, but against a third 


party who has wrongfally taken fiom thet 


treasury money suid to be the plaintiffs. 
If the Collector had refused to pay the plain- 
tiff his mulikana, a suit to compel payment 
might have, been brought under Section § 
(: vide Government vs. Rhoop Narain Singh, 
Il Weekly Reporter, 162) ; but in this case 
no question of deposit arises so far as limit- 
ation purposes are concerned. 
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I think we ought to dismiss this special 
appeal with costs. 

Kemp, J—I concur in dismissing this 
appenl. On the face of the plaint the suit is 
barred, for the plaintiff sues for the establish- 
ment of his title in the churs which have 
accteted to the parent zemindaree to the 
extent of the share purchased by him of tho 
zemindaree, and consequently to participate 
in the malikana payable to the recusant pro- 
prietors. From date of the plaintift’s pur- 
chases the suit is manifestly beyond time. 

The title of the plaintiff being barred, 
any claim to malikana which is based on 
that title is also barred. The malikana, 
which is an interest iu land, has been enjoyed 
by the defendant adversely to the plaintiff 
for more than 12 years prior to suit, 


The 22nd January 1873. 


Present: 


The Hon'ble Sir Riehard Couch, Ke., 
Chief Justice, and the Hon’ble F. A. 
Glover, Judge. 


Right of Occupancy —Sub-letting— Adverse Title. 
Case No. 621 of 1871. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Hooghly, 
dated the 24th February 1872, modifying 
a decision of the Moonsiff of Ooloo- 
beriah, dated the 31st July 1871. 


Unnopoorna Dossee (Plaiutiff) Appellant, 
versus 


Radha Mohun Pattro and others (Defendants) 
Respondents. 


Baboo Unnoda Perghad Banerjee for 
Appellant. 


Baboo Doorga Mohun Doss for Respondents, 


A right of occupancy cannot be acquired by sub-Ict- 
ting from a person who has himself ouly a right of 
occupancy. -` 

Quere.—Under what circumstances mav a person 
having a right of occupancy forfeit 1t by setting up an 
adverse title ? 


Couch, C.J.—In this case, the plaintiff 
sued for khas possession of the land which 
was the subject of the suit, alleging that the 
person to whom he had let it had been dig- 
turbed. The defendauts set up au adverse 
title claiming the land as their own. ‘The 
title so set up has been found against them. 
It is now contended that there is a right of 
occupancy in the land and that therefore the 
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plaintiff ought not to have a decree for pos- 
session. 

In order that the -defendants may avail 
themselves of this objection before coming to 
the question whether by setting up an 
adverse title they have forfeited avy right of 
occupancy which they might have, it must 
appear that they have a right. Now, it is not 
found that they have such a right, but it is 
sought to be inferred from the fact that there 
has been an occupation of the land for more 
than 40 years. That appears to have been 
under Kedar Moostafee. 

Accoiding to the decision of this Court in 
XV Weekly Reporter, page 469, if Kedar 
Moostafee was himself ouly a person having 
a right of occupancy, the defendants could not 
acquire aright of occupancy by any subletting 
fiom him. That is expressly enacted by 
Section 6 of Act X of 1859. Therefore it is 
necessary for the defendants to show that he 
was a person who might sub*let and give 
them such a possession as would confer a 
right of occupancy. That is left quite un- 
determined. There is nothing to show us 
that be was anything else than a person hav- 
ing aright of eccupancy who could not sub- 
let. There is no admission by the plaintiff 
in the plaint that he was anything else. It 
simply states that the defendants had been 
occupying for a certain number of years 
under him. ‘Therefore, the defendants fail 
to make out that which might entitle them 
to say that the plaintiff could not have a 
decree for possession notwithstanding the 
adverse title set up by them has not been 
proved. l 

I think the decision appealed from is wrong 
in giving effect to such a right of occupaucy. 
' It is not necessary to determine the other 
question,—under what ci: cumstances a person 
having a right of a eee may by setting 
up an adverse title forfeit it. If the question 
should ever arise, I should like to consider 
whether the case in the 2nd Weekly Reporter, 
page 2, Act X Rulings, is one which should 
be followed under all circumstances. 

"The decree appealed from must be reversed 
with costs. 

Glover, J.—I concur in reversing the order 
of the Court below. 


The 28rd January 1878. 


Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


s Joint Decree—Liability of defaulting Defendant. 


Case No. 266 of 1872. 


Miscellaneous Appeal frop an order passed 
by the First Subordinate Judge of Bhau- 
gulpore, dated the 22nd July 1872. 


Khojah Mahomed Isah Khan (one of the 
Judgment-debtors) Appellant, 


VETSUS 
Mothoora Doss (Decree-holder) Hespondent. 


Baboo Bhyrub Chunder Banerjee for 
Appellant. 


Baboo Debendro Narain Bose and 
Moonshee Abdool Baree for Respondent. 


Tn a suit for possession where the plaint clemly charg- 
ed a certain defendant (K) with others as having jointly 
ousted plaintiff from the property, and defendant did not 
choose to deny the ouster, or to ap in the suit or even 
when made a respondent in appeal, and the suit resulted 
in a decree for possession with mesne piofits . 

HE.p that E's subsequent plea that he had not been 
in possession could not be listened to, and that he was 


bable under the decree 


Kemp, J.—In this case the plaintiff re- 
spondent, Mothoora Doss, sued to recover pos- 
session of a 84 annas share in 83 mouzahs 
with mesne profits. There were 13 or 14 
defendants in the original case, and amongst 
them the present special appellant, Khajah 
Mahomed Isah Khan. The plaintifs suit 
was dismissed by the first Court on the 13th 
of August 1862. On appeal to this Court, 
the plaintiff obtained a modified decree on 
the 8lst of August 1863. The decree of 
this Court was to this effect, that it was 
clear that Khajah Russool Khan had a share 
in the estate in dispute ; but that there was 
no precise data upon which to ascertain the 
exact extent of that share, and that therefore, 
ug represented by the vakeels on both sides, 
it was assumed by the Court to be 15 dams 
18 cowries 3 bowries 12 fowries, and a 
decree was given to the plaintiff for posses- 
sion of that share with mesne profits. 

The decree-holder has now applied for 
execution of the decree for mesne profits as 
against éhe appellant, and the’ Subordinate 
Judge has found that the appellant is liable. 
It appears that the appellant, Khajah Maho- 
med Isah Khan, was a defendant in the first 
Court, and that the plaint stated that the 
plaintiff was ousted by the defendant Khajah 
Mahomed Isah Khan and others jointly. The 
defendant did not chose to appear,in the suit, 
and his present plea that he was not in pos- 
session cannot be listened to, ivasmuch as 
he had an opportunity of proving that plea, 
and he neglected to do so, He was also 
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made a respondent in this Court, and did not 
appear. The parties who did appear all 
joined in a commen defence to the effect that 
Khajah Russool Khan possessed no right 
and interest whatever in the 88 mouzahs. 
The grounds now taken in appeal are— 

1st——That the judgment-debtor is not 
liable at all. 

2nd.—That, inasmuch as the decree-holder 
has released two of the defendants who 
were liable under the joint decree, the decree 
caunot proceed against the present appellant. 

3rd.—That no interest having been award- 
ed by the High Court decree, no interest 
could be allowed by the Subordinate Judge. 

On the first ground, we think it clear 
that the judgment-debtor appellant is liable 
under-the decree, As already stated, the 
plaint clearly charged him with others as 
having ousted the plaintiff from the pro- 
perty. He did not chose to deny the ouster 
or to appear in the suit, and he also did not 
appear in this Court, although he had an 
opportunity of doing so by being made a 
respondent. 

On the second ground, we think that there 
has been no release, as alleged, of two 
of the defendants, All that has been done 
by the plaintiff is that he has put in a peti- 
tion estimating the mesne profits of certain 
umongst the mouzahs held by those particular 
defendants. The judgment-debtor before 
us, if he pays more than his quota under 
the decree, has his :emedy by a suit against 
the other defendants for contribution. 

On the third ground, numely, as to in- 
terest, we do not, find that the Subordinate 
Judge has given any order with reference 
to interest, and the decree of the High 
Court does not provide for nny interest. 
The mesne profits will be ascertained as 
directed by the Lower Court. , 

The appeal is dismissed with costs. 


The 24th January 1873. 


: Present: 


The Hon’ble F. A. Glover and Dwtrkannath 
Mitter, Judges. 


Landlords Suit for Possession —Act VIII of 
1859 s. 2. 


Case No. 617 of 1872. 


Special Appeal from a decision passed by 
the Offigiating Additional Subordinate 
Judge of Dacca, dated the 28th Decem- 
ber 1871, reversing a decision of the 
Atoonsiff of Nechragunge, dated the 11th 
April 1871, 


Kasheenath Bose and another (Defendants) 
Appellants, 


Versus 


Sharoda Soonduree Chowdhrain and others 
(Plaintiffs) Respondents. 


Baboos Bhugobutty Churn Ghose and 
Shushee Bhoosun Sen for Appellants. 


Baboos Sreenath Doss and Grija Sunkur 
Alojoomdar for Respondents. 


A landlord who fails in a suit to establish bis right to 
get rent 1s not thereby prevented, under Act VIII of 1859 


s. 2, from bringing a swt to get possession of the 
land. 


‘ Glover, J.—Tum question in this special 
appeal is whether the plaintiff is barred by 
Section 2 Act VIII of 1859. 

Jt appears that there were altogether three 
suits brought by this plaintiff. First he sued 
for a kubooleut, and as regards 3 beegahs of 
land he lost his case. He then sued for a 
declaration of his right to receive the 1ent of 
these 3 beegahs, and lost that case also. He 
now brings this suit for possession of the 
same 3 beegahs, 

The Subordinate Judge has held that this 
was not a suit similar to the one already de- 
cided, and has sent back the case to be tried 
on the merits. 

We think this was a proper decision. A 
person might be a landlord, and yet not able 
to get the rent because there might be no rela- 
tionship of landlord and tenant between the 
parties, the tenant not having attorned to him. 
The fact of his having failed in the suit to 
establish his right to get rent would not pre- 
vent his bringing a suit to get possession of 
the land, 

The uppeal is dismigsed with costs. 


The 24th January 1873. 


Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Act VIII of 1859 s$. 246—Appeal— Right 
of Suu. 


Case No. 288 of 1872. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Bhaugut- 
pore, dated the 20th July 1872. 
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Mittoo Lall and others (Decree-holders) 
Appellants, 


VETSUS 


Mahtab Kooeree and another (Judgment- 
debtors) Respondents, 


Baboo Mohesh Chunder Chowdhry for 
Appellants. 


Messrs. R. E. Twidale and C. Gregory and 
Baboo Doorga Mohun Doss for 
Respondents. 


Where parties holding a decree which declares that 
they have a lien to be satisfled by the sale of certam 
property proceed to attach and sell the property, aud m 

ursuing this course are met by an objection under Act 

[IL of 1869 s. 246, and that objection i# adjudicated un- 
favorably to them, no appeal lies from such adjudication, 
though the parties are at liberty to bring a suit to estab- 
lish their right, 

Kemp, J.— Wes think that this appeal must 
be dismissed on the preliminary objection 
taken by the pleader for the special respond- 
ent. The appellants are the holders of a 
decree passed in September 1888 which was 
a money decree. That decree, therefore, 
comes under the provisions of Section 232 
of Act VIII of 1859. Subsequently, it is 
alleged, although this point is not admitted 
by the plender for the respondents, that the 
appellants obtained a decree declaring that 
they have a lien to be satisfied by the sale 
of the property. This is not admitted by 
the pleader for the respondents, but even 
assuming that it is correct, the appellants 
had then to proceed not under the Section 
which the pleader for the appellants quotes, 
namely, Section 229, which refers to proceed- 
ings which have been taken in delivering 
possession, but to attuch and sell the property. 
In pursuing that course, they have been met 
by an objection under Section 246. That 
objection having been adjudicated in favor 
of the special respondents, no appeal will lie 
to this Court. The special appellants are at 
liberty to bring a suit to establish their 
right. The decisions which have been 
quoted by the pleader for the special appel- 
Jants are not in point. The first decision in the 
Bengal Law Reports refers to a question of 
jurisdiction which the defendant raised. The 
second decision in Volume IX, Weekly 
Reporter, refers to a question of limitation ; 
and the last decision in the 5th Volume, 
Bengal Law Reports, refers to a conflict 
between the assignee of the Insolvent Court 
and an attaching creditor. These deci- 


sions have no bearing whatever upon the 
point before us. ‘The special appeal must, 
therefore, be dismissed with costs on the 
preliminary objection taken by the pleader 
for the special raspondenta, 





The 24th January 1873. 


`“ Present: 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Contribution— Interest—Act XXXII of 1839. 
Case No. 615 of 1872. 


Special Appeal from a decision passed by the 
Subordinate Judge of East Burdwan, 
dated the 30th November 1871, affirming 
a decision of the Moonstffof Kulna, dated 
the 15th December 1870. 


Bistoo Chunder Banerjee (Plaintiff) 
Appellant, 


Versus 


Nithore Monee Debia and another 
(Defendants) Respondents. 


Baboo Umbika Churn Banerjee for 
Appellant. 


Baboo Grish Chunder Mookeryee for 
Respondents. 


A written demand need not be served before interest 
can be charged on a claim for contribution, Act 
of 1889 not applying to contribution suits. 

In the absence of any contract to pay interest, itis in the 
discretion of the Court to give or withhold it; and that 
discretion 18 11ghtly ‘exercised in withholding interest 
wheie a claimant for contribution sleeps over hia mghts 
for a long time, f 


Glover, J.—-THE plaintiff in this suit was 
the purchaser of a right of action in a con- 
tribution suit against certain parties. He 
brought the suit, and was successful in getting 
a decree against the defendants for certain 
sums to be paid by them severally. The 
present special appeal is preferred on the 
subject of interest. ‘The Subordinate Judge 
refused interest on two prounds; fiyst, because 
by Act XXXII of 1839 no interest could be 
allowed inasmuch as no written demand 
had been served on the debtor ; and secondly, 
because the decree-holder had allowed five 
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years to elapse before making his demand for 
interest. 

The first reason given by the Subordinate 
Judge is no doubt wrong, Act XXXII of 
1839 not applying to contribution suits. 
This point bas been ruled in the casé of 
Gholam Almed Shah vs. Beharee Lall, Mar- 
shall’s Reports, page 239, and in the case of 
Lullit Biswas against Prosunno Moyee 
Dossee, XVII Weekly Reporter, page 179. 

But the Judge has given another renson 
which we consider a reasonable one,—namely, 
that the decree-holder slept over his rights 
for no less than five years before making his 
demand for contribution, and we do not gee 
any error in law which would justify our 
interfering with his order. 

There was no contract between the parties 
to pay interest; and there is no rule of Jaw 
by which in the absence of such contract an 
award of interest is made compulsory. It 
was within the discretion of the Court below 
either to give or to withhold interest, and 
there is no ground for our interfering with 
his order. 

The special appeal is dismissed with costs. 

Mitter, J.—I concur. 





The 24th January 1878. 


Present: 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Permanent hereditable ( Surburakaree ) Tenures— 
Transfers. 


Case No. 616 of 1872, 
Special Appeal from a decision passed by 
the Officiating Judge of Cuttach, dated 
the 4th January 1872, reversing a deci- 


sion of the Moonsiff of Balasore, dated 
the 27th March 1871. 


‘Kasheenath Punee (Defendant) Appellant, 
versus 


Lukhmonee Pershad Patnaik and others 
(Plaintiffs) Respondents. 


Baboo Mohendro Lall Mitter for Appellant. 
Baboo Obhoy Churn Bose for Respondents. 


A zemindar is not bound to recognize the transfer of 
a permanent hereditable tenme effected without his 
consent, and cannot be compelled to register such transfor 
in his serishtah ; but the fact of such impropei trans- 
fer does not deprive the old su.burakar of his rights, or 
entitle the zemindar to get khas possession. 


Glover, J.—THI8 suit was brought by the 
plaintiff to reverse an order made by the Com- 
missioner directing him to register in his 
zemindaree roll the name of the defendant, 
the purchaser of a certain surburakaree 
tenure, 


This tenure appears to be of a permanent 
hereditable nature, and a description of it is 
to be found in the case of Sudanundo Mytce 
against Nowruttun Mytee, XVI Weekly 
Reporter, page 290, 


The Judge has held that it is a fact 
admitted by both sides that a tenure of this 
sort cannot be transferred without the 
consent of the zemindar, and also that the 
consent in this case was not given. He 
considered, therefore, that the order directing 
the plaintiff to register the defendant in his 
serishtah was an improper one; he also 
decided that as the tenure was transferred 
without the consent of the zemindar, the 
plaintiff was entitled to be maintained in 
possession, 


Now, regarding the first point there 
appears to be no contest between the parties 
that before a surburakaree tenure can be 
transferred by sale the consent of the zemin- 
dar is necessary, and it is not denied before 
us that such consent was not given. The 
transfer, therefore, to the defendant was an 
improper transfer, and the Judge was right 
in directing that the zemindar should not be 
compelled to register the purchaser in his 
serishtah, 

But we cannot uphold that part of his de- 
cision which directs that the zemindar should 
get what is called khas possession of the land. 
The mere fact of such a tenure being trans- 
ferred without the zemindar’s consent would 
not do away with the rights of the surbura- 
kar. The only thing that would be done away 
with would be the transfer itself,—that is to 
say, the zemindar would not be bound to 
recognize the transfer, and the parties would 
revert to their original position, and the 
property would remain the property of the 
old surburakar in whose possession it was 
before the transfer was made. 

But it is said that the zemindar had 
brought evidence in the first Court to prove 
that the old surburakar had relinquished his 
rights in this tenure to the zemindar, and 
it was after that relinquishment that the 
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zemindar’s son caused this tenure to be sold 
in execution of decree, under which sale the 
defendant acquired it. We find on looking 
nt the first Court's decision that there was 
evidence of this fact which, however, the 
Moonsiff disbelieved. We think that the 
zemindar has the right to have this evidence, 
especially as this was a point raised in the 
Appeal to the Judge, considered by the 
Appellnte Court, because if he could show by 
that evidence that the old surburakear had 
relinquished all his rights in the tenuare 
before the rale, there would be no objection to 
the zemindar gettiug a decree to be main- 
tuined in possession. ' 
Therefore, the first pnrt of the order of 
the Lower Court will be upheld, but on this 
point, namely, as to whether there was any 
relinquishment on the part of the old sur- 
burakar, the ense will be remanded to the 
Court below. We muke no order as to costs. 


The 24th January 1873. 


Present: 


The Hon’ble F, A. Glover and Dwarkanath 
Mitter, Judges. 


Enhħancement—Landlord and Tenant—Act X of 
1869 s. 4, i 


Case No. 586 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Furreedpore, 
dated the 21st December 1871, affirming 
a decision of the Moonsiff of that dis- 
trict, dated the 22nd August 1871. 


Sham Churn Koondoo* and others (Plaintiffs) 
Appellants, 


VETSUS 


Dsvarkanath Kubeernj and another (Defend- 
ants) Respondents. 


Baboo Grija Sunkur Mojoomdar for 
Appellants. 


Baboo Bungshee Dhur Sen for 
Respondents. 


To entitle a tenant under Act X of 1859 a, 4 to pro- 
tection fiom enhancement, ıt 1s necessary for him to 
rove, not thata uniform rate of rent has been col- 
ected, but that the rate of 1ent has not varied, for 20 
years previous to the suit, 
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Glover, J.—Tuis is n suit for arrears of 
enhanced rent after notice. The first Court 
found that the tenure wab protected inas- 
much ns the tenant had proved uniform pay- 
ment of rent for 20 years, and was, therefore, 
entitled to the presumption under Section 4. 
The Subordinate Judge held, on the con- 
trary, that the tenure was liable to enhance- 
ment, and he dismissed the platntiff’s suit 
because he had not proceeded regularly, and 
not proved his grounds of enhancement. 

So far as this point is concerned, we think 
that the special appeal should be dismissed, 
inasmuch as it is clear that the plaintiff 
hnd not proved the rates which he alleged 
the defendant had to pay him, and it is 
found us a fact by the Lower Court that the 
evidence proved the rate which the defend- 
unt was willing to pay. There is no error 
in law, therefore, in the Subordinate Judye’s 
decision so far. 

But a cross-appeal has been filed by the 
respondent on the question as to whether 
the tenure was or wis not protected. He 
alleges that the evidence on the record was 
such as to give him the benefit of the pre- 
sumption. Of course, it is not necessary 
for us, as the case has been dismissed, to go 
into the question as to whether the Subordi- 
nate Judge took a right view of the evidence, 
but we may eay that the issue which he 
fixed regnrding thia part of the case wns an 
improper one. He seems to have considered 
that what le had to find was whether or not 
an uniform rate of rent lad been collected 
for 20 years previous to the suit. The law 
does not sany that nn uniform rent must be 
collected. What the defendant tenant had to 
prove was that for 20 years previous to the 
suit the rate of his rent lind not varied. It 
is quite possible that n ryot may not have 
paid his rent regularly, in which cage there 
would be a varintion in the amount of rent 
np shown by the receipts. If this kind of 
variation were to be the test, ‘no ryot would 
be safe, and the object of the law would be 
frustrated. There was evidence on the 16- 
cord of ¢he fact that this tenant had paid rent 
as he had stated, and the dakhillals them- 
selves do not so far as we Lave examined 
them show any variation in the rate of reut. 
We notice this point in order that no unneces- 
sary difficulty may be placed in the way of 
the tenant by reason of the finding of the 
Subordinate Judge, We thinksit right to 
stute that the issue which was fixed in this 
case is not the correct one, and that the 
question of variation is left an open one. 

The appeal is dismissed with costs, 
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The 28th November 1872, 


Present 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague Smith, Sir Robert P. Collier, 
aud Sir Lawrence Peel. 


Cause of Action—Limitation. 


+ 


On Appeal from the High Court at Cal-. 


cutia.” 
Gunga Gobind Mundul and others, 
versus 
Bhoopal Chunder Biswas. 


Mr. Leith and Mr. Arathoon for 
Appellants. 


Mr. Cowie and Mr. J. Cutter for 
Respondent. 


Of an estate left by H M, his son's widow, R D, 
became the eee owner of a moiety, and his daughter’s 
husband, S C H, to the remaining moiety. S conveyed 
to plaintiff (B C B) by a deed of gift two annas out of 
his eight annas share. B, within the period of limita- 
tion, commenced a suit against the Ms for the whole of 
H M's estate; but pending the suit, J was substituted as 
plaintiff under a deed of sale fiom S to lum, and ob- 
tuned a decree for an eight annas share. One of the 
defendants (R D) appealed against the decree and had it 
modified against her toa five annas share. The Ms did 
not appeal, and the decree remained against them for 
eight annas. J executed the decree for five annas. In 
another suit, B C B’s title to two annas under the deed 
of gift from S was established against J, who afterwards 
sold to the Ms the five annas which he had obtained and 
all his mglit, title and interest under the decree. The 
As thus got possession of the two annas share which J 
ought to have held in trust for ponor 

ELD that plaintiff's cause of action for the recovery 
of his two annas share arose at a period subsequent to 
the execution of the decree by J, which was within the 
period of limitation. 


Sir Barnes Peacock.—Tun appellants 
in this cage, the Munduls, were the defend- 
ants in the suit below. The respondent, 
Bhoopal Chunder Biswas, was the plaintiff. 
The suit was brought to recover posses- 
sion of a two annas share of a moiety of the 
estate left by the late Hurnarain Mundul. 
The defendants in answer to the plaintiffs 
suit set up the plea of limitatien, The 
Court of first instance, as well as the High 
Court, held that the suit was not barred, 
and hence the present appeal. 

The plaintiff in his plaint stated “ that of 
“ the estate left by the late Hurnarain Mun- 
‘dul, Ramonee Dossee, widow of bis son 
“Digambue Mundul, became the rightful 
“owner of, and entitled to, »n moiety, and 





* From the judgment of Couch, C.J., and L. S. 
Jackson avd Glover, J.J., in Regular Appeal No. 281 
of 1869, decided 5th July 1870. 


“Shumbhoo Chunder Haldar, father of 
“ Protap Chunder Haldar, his daugliter’s son, 
‘to the remaining moiety.’ That was the 
moiety which had belonged to Digambur’s bro- 
ther, Rajkristo Mundul. He then states :— 
“On the 27th Maugh 1252 B.S., the said 
“ Haldar conveyed to your petitioner by gift 
“two annas out of his eight annas share, 
“and gave him in writing a deed of gift 
“duly registered.” It was stated in the 
deed of gift that, whenever any of the real 
and personal properties of the said estate, 
which were in the possession and hands of 
Pearyloll Mundul and others, should come to 
hand, whether by possession taken personally 
or by amicable settlement, or by suit in 
Court, the plaintif should get a two annas 
slinie, Nobin Seekaree a one anna share, and 
Shumbhoo five annas, out of the eight annas 
share thereof, and that whatever expenses 
should be incurred by suit in Court in respect 
of any claim to any of the properties, or in 
recovering possession of any of the pro- 
perties, the same should be defrayed by the 
plaintiff and Shumbhoo in the ratio of the 
aforesaid shares ; that if any amicable settle- 
ment should be made regarding any pio- 
perty, the plaintiff and Shumbhoo shonld do 
the same with the consent of all; that if 
there should be occasion to institute any suit 
in Shumblioo’s sole name, or in the joint 
names of him and Ramonee Dossee as plaint- 
iffs for any property, the plaintiff should pay 
the expenses thereof according to the afore- 
said shares ; and that after decree Shumbhoo 
and the plaintiff should get the property 
with mesne profits and interest according to 
their shares. Shumbhoo within the period 
of limilation commenced a suit against the 
Munduls, No. 76 of 1864, for the whole of 
Hurnarain’s estate; but pending that suit 
Joykristo was substituted as the plaintiff 
under a deed of sale from Shumbhoo to him, 
It was said that Joykristo held benamee for 
the Munduls, but whether he did so or not is 
not material. Joykristo proceeded with the 
suit commenced by Shumbhoo, and obtained 
a decree for on eight annas share of the 
estate. Jamonee was a deftndant in the suit 
against the Munduls. She appealed against 
that portion of the decree which affected 
her. The High Court modified the decree 
against her by limiting it to a five annas 
share. The Munduls not having appealed, 
the decree remained binding upon them for 
the eight aunas share. Joykristo exceuted 
the decree under which a five annas share 
was delivered to him in the manner in which 
delivery is made under executions of decrees 
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for land in the possession of ryots, viz, by 
beat of drum and the affixing of bambons, 
and he filed n receipt for the same in the 
Court of the Principal Sudder Ameen. The 
decree and execution put on end altogether 
to limitation. It is immaterial whether 
Joykristo obtained actunl possession or not, 
In the suit No. 79 of 1861, the plaintiff's 
title under the deed of gift from Shumbhoo 
was established against Joykristo. Joykristo 
afterwards sold tothe Munduls the five annas 
share of which he had obtained possession 
under the execution, and all his right, title, 
and interest under the decree. Neither the 


Munduls who purchased from Joykristo, nor |. 


Joykristo who purchased from Shumbhoo, 
could have any better title than Shumbhoo 
himself. According to the deed of gift, the 
plaintiff was entitled to a two annas share of 
all the property which should come to hand, 
A five annas share came to hand under the 
execution, aod the Mundula retained posses- 
sion of the other three annas included in the 
decree under the deed of sale from Joykristo. 
The Munduls being in possession of that 
three annans share, the plaintiff was entitled 
to two annas of the property of which Joy- 
kristo obtained posgession under the execu- 
tion, The Munduls having obtained posses- 
Bion of that two annas share, the plaintiff is 
entitled to 1ecover it from them. They 
obtained that possession after the execution 
of the decree and within the period of limit- 
ation, 

It appears then that the Mundule got 
possession of the two annas share of which 
Joykristo ought to have remnined in posses- 
sion in trust for the plaintiff. The plaintiff 
therefore has-a right to say,—* these two 
“annas belong to me. You, the Mundula, 
‘fare in possession of my two annas share, 
“and I bring an action ngainst you to re- 
“cover that share.” Then, when was it 
that this cause of action arose? Why, it 
accrued, at any rate, at a period subsequent 
to the execution of the decree by Joykristo, 
Fhat was within the period of limitation. 

The High Court certainly do sny, “ The 
“ present suit is bionght to carry into execu- 
‘tion the decree in that suit,” speaking of 
Joykristo’s suit ‘in which the plaintiff has 
an interest.” Their Lordships do not under- 
stand that the High Court in using the 
words “to carry into execution,” meant * to 


‘‘get the decree executed by process of 


“execution according to law,” but merely 
that the present suit is brought to give effect 
to that decree. É 

It appears to their Lordships that the suit 
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is not barred, inasmuch as the defendants 
have obtained that possession which is 
wrongful as against the plaintiff subsequently 
to the execution of the decree by Joykristo., 

Without, therefore, entering into the 


reasons of the High Court, their Lordships 
ave of opinion that the decision to which 


they came wus the correct one, and they 
will therefore humbly advise Her Majesty 
tlint the decree of the High Court be affitm- 
ed with costs, 


The 24th January 1873, i 


Present : 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Notice under Aot VITI of 1859's. 2l68—Nazir's ' 
Return—Evulence—Infructuous Proceedings in 
Execution— Bona fides. 


Case No. 267 of 1872. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Mymen- 
singh, dated the 22nd June 1872, revers- 
ing an order of the Moansiff of Jamal- 
pore, dated the 28th December 1871, 


Mokoondonath Bhadonry (Judgment-debtor) 
Appellant, 


versus 


Shib Chunder Bhadoory (Decree-holder) 
Respondent, 


Baboos Sreenath Doss nnd Shushee Bhoo- 
sun Sen for Appellant. 


Baboos Unnoda Pershad Banerjee and 
Romesh Chunder Mitter for Respondent. 


On an application being made for execution of a 
decrea, a purwannah was issned on the Nazir to serve 
notice under s. 216, Code of Civil Procedure, and a 
return was made by the Nazir to the effect that the serv- 
lng peon not finding the Lace meu te tOE at home 
affixed the notice on the zemiudaiy cutcherry of the 
judgment-debto.. As this return was used as evidence 
in both the Courts below without any pbjection pone 
made, the High Court (following a precedent which 
regarded such return as primd facie evidence) would not 
admit of its being objected to in special appeal on the 

und that ıt was not legal evidence. 

HeLD futher that the mere absence of further pro- 
ceedings following the notice did not deprive the 
proceedings taken by the decree-holder of the character 
of bond proceedings. 

1 


Kemp, J.—In this special appeal,’ the 


judgment-debtor is the appellant? The de- 


cree was passed on the 6th of July 1861, and 
wns confirmed in appeal by this Court on the 
19th of July 1868. Ic was admitted that in 
July 1866 the judgment-debtor paid a 
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sum of Ra. 164 under the decree; the 
question between the judgment-debtor and 
the decree-holder with reference to that 
payment being whether, as alleged by thie 
judgment-debtor, ıt was a payment in full 
of the whole decree ; or whether, ns alleged 
by the judgment-creditor, it was a payment 
for costs. Be that however as it may, it is 
admitted that in July 1866 proceedings 
under the decree were taken. In April 
1867, au application was made to execute 
the decree, but nothing appenrs to have been 
done, and on the 25ih of May 1867 the canse 
wus struck off the file. Then a third appli- 
cation was mnde on the 3rd of May 1869. 
The decree-holder was directed to put in tul- 
lubanah for service of notice, which order he 
complied with. A purwannah was then 
issued on the Nazir directing him to serve the 
usual notice under Section 216, and the re- 
tuin of the Nazir, which is on the record, is 
to the effect that the serving peon not finding 
the judgment-debtor at home affixed the 
notice on the zemindary cutcherry of the judg- 
ment-debtor, The case wns eventually struck 
offon the 29th of May 1869.° A fourth appli- 
cation was made in June 1870. The judg- 
meut-debtor upon service of notice appeared 
and objected that the application to execute 
was baired. Upon this, the judgment-credi- 
tor was directed by the Court to produce 
evidence to show that the application was in 
time. On the day fixed for the hearing of 
that evidence, namely, on the 12th of 
November 1870, the plender for the decree- 
holder not being prepared with his evidence, 
the case was struck off. It was not with- 
drawn as stated by the pleader for the appel- 
Innt, but stiuck off. The present npplication, 
which ia the fifth one made in the course of 
the proceedings, is dated May 1871. 

The first Court held that the application 
wns barred on the ground that the formal- 
ities laid down in Section 212 had not been 
complied with. 

On appeal, the Subordinate Judge held 
that the application was in time; that the 
proceedings taken in May 1869 Were bona 
Jide proveedings to keep the decree in force; 
aud that these proceedings having been taken 
within three yeats from the last application 
which was made in May 1871, the decree- 
holder was in time ; and an order was passed 
directing the execution to proceed. 

We live, therefore, to decide whether the 
Lower Court has found on legal evidence that 
the proceedings taken in 1869 on the part 
of the decree-holder were bona fide pro- 
ceedings taken with the view of keeping the 
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decree in force. Several decisions have 
been quoted by the pleaders on both sides in 
the course of the argument. It appears to 
us that in deciding the question whether 
proceedings of any particular date in execu- 
tion of a decree are bond fide, we must 
look to the circumstances of the case before 
us. Now, in this case, it isclear that the 
first Court did, without any objection being 
made in the course of the argument by the 
appellant, make use of the Nazir’s return 
as evidence. It was also allowed to be used 
as evidence in the Appellate Court; and for 
the first time the pleader for the appellant 
now objects that this evidence is not legal 
evidence, and that the finding of the Subor- 
dinate Judge that the proceedings were bona 
Jide is based upon evidence which is not 
admissible. 

In a decision reported in Volume XY, 
Weekly Reporter, page 204, Mr. Justice 
Norman ruled that the report of a Nazir in 
the matter of the service of a notice was 
prima facie evidence. There can be no 
doubt that in this case a purwanneh to the 
Nazir was issued; that the report of the 
Nazir was brought to the notice of the Court, 
and was filed with the proceedings. We 
therefore think, looking to the fact that this 
evidence was used in both the Courts below 
without any objection on the part of thie 
special appellant, that we cannot admit this 
objection ; and as the Court below has, under 
the whole of the circumstances of the case, 
found that the proceedings of the decree- 
holder in 1869 weie bond fide, we ought 
not to disturb that finding iu special appeal ; 
aud further the mere fact of the absence of 
any further procedings to attach the property 
of the judgment-debtor in 1869 following 
upon the notce does not in our opinion 
deprive the proceedinga taken by the decree- 
holder of the character of proceedings to 
enforce or to keep alive the decree which 
he had obtained. It may be that, in the 
absence of the judgment-debtor, the notice 
not having been served personally upon him, 
the decree-holder was unable to point out 
propeity for attachment, or for some other 
reason allowed the application to be struck 
off; but that he did take bond fide proceed- 
ings in 1869 appears to us clear from the 
whole of the circumstances of the case, nnd 
the Subordinate Judge's judgment is right 
in finding that the proceedings of the dectee- 
holder in 1869 were bona fide, although 
these proceedings were for the time being 
unfructuous. 

On the whol- case, therefore, finding that 
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there has been a bona fide proceeding on 
the part of the judgment-creditor to keep 
in force his decree within three years from 
the time the last application was made, or 
within three years from May 1871, we dis- 
miss the special appeal with costs payable 
by the special appellant. 


The 27th January 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


hS 
Construction— Ostensible Sale — Onus Probandi. 
Case No. 668 of 1872. 


Special Appeal from a decision passed by 
the Additional Judge of Backergunge, 
dated the 10th February 1872, affirming 
a decision of the Subordinate Judge of 
Dacca, dated the 16th August 1871. 


Bykunt Chunder Chuckerbutty (one of the 
i Defendants) Appellant, 


versus 
Dhunput Singh Bahadoor (Plaintiff) Respond- 


ent. 


Baboo Chunder Madhub Ghose for Appel- 
lant. 


Mr. R. T. Allan for Respondent. 


In construing a judgment, if a difficulty is found in 
reconciling the conclusion ultimately arrived at with the 
previous part, such part must be rejected. 

Where the sale of a judgment-lebtor’s property is 
found to have been not a real one, and the ostensible 
vendees sell ıt to others, these are bound to show that 
they purchased bond fide and without notice. 


Couch, C. J—I THINK we must consider 
the latter part of the judgment ag expressing 
the conclusion to which the Judge ultimately 
arrived, and if wé find a difficulty in reconcil- 
.ipg with it the previous part, we must reject 
that. He says, towarda the end of the judg- 
ment:—‘“ I have already declared that there 18 
“« evidence that the debtors are still possessed 
“ of interest in the properties nominally trans- 
“ferred to Eshan. The circumstances nt- 
“ tending the sales of the 11th Joisto justify 
“this. For it may be asked, why were these 
“gales made? Ostensibly to preserve the 
“ family possessions, but upon the assump- 
“tions now contended for that they were 
“ Bona fide transfers, there was no preserva- 
“ tion of family property. Why was nota 


“nortion.sold before the family dwelling 
“wag allowed to go up to auction, The 
“ decree-holder was so far accommodating as 
“ to ngree to stop proceedings in Bysack upon 
“a promise that he would be paid off by the 
‘ gales which would take place in Joisto.” 
I think that is very sensible. He says how 
can J look upon this as a real sale when the 
family dwelling-house which need not have 
been sold is professed to be sold. If I were 
dealing with the question of fact, I should 
certainly agree in this remark. He then 
goes on :—‘* It may, of course, be said that it 
“ wags better to sell the property toa friend 
“than to run the risk of an auotion sale. 
“« But the fact that the sales were made to 
‘ friends or relations of course raises a Bus- 
“ picion that there may have been an under- 
‘standing between them.” That is a just 
observation ; it does raise a suspicion that 
instead of there being a real sale, there was 
some understanding between the parties. 
He proceeds, “and this suspicion acquires 
“ some degree of certainty if it is seen that 
‘the Abiruns still retain possession.” 
Having made these remarks he says :—-“ I 
“ would therefore pum up my conclusions to 
“be that I find that in fact the sale to 
“ Eshan was nota bond fide sale, for there 
“are good grounds for believing that the 
“ debtor defendants have all along been in 
“ possession.” It has been said that the 
present appellants, the defendants, have been 
in possession for some time, but it is clear 
from this pasenge that the Judge did not 
think they had, and if there was any apparent 
possession by the present appellants, it was 
not a real possession. It was probably given 
to them to give a color to the title which it 
become necessary to set up in order to defeat 
the execution of the person who is the plaint- 
iff in this suit. Then the Judge says:—“ But 
‘ there are not sufficient grounds for finding 
“ that this sale which took place in 1271 was 
‘to defraud the plaintiff, as his execution 
‘“‘ was not taken out for 44 years subsequent- 
“ly; nor me there grounds for fiudiug that 
“the ghtisfrction of the decree held by 
“Rumun Mohun Neogy was unreal. But 
“ I find thatthe allegation that the debtor 
“ defendants have no rights in the talook is 
“ false.” There is apparently an inconsis- 
tency in this, and the way in which I should 
explain it, and what I think the Judge meant, 
is that having come to the corrclusion that 
the money was paid by Eshan Chunder to 
satisfy that decree, there was to that extent 
a good title in Eshan Chunder, and he had a 
charge upon the property for the money 
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which he had so paid. ‘Taking that view, 
he says :— I would therefore allow their 
Tights to be put up to auction.” 

He seems to have considered that al- 
though the sale to Eshan was not a boad 
Jide but only an ostensible one, yet inas- 
much as Eshan found the money by which 
the decrees were satisfied, to that extent 
there was a right which ought to prevail 
against.that decree-holder. Ido not know 
whether he was right, upon the matter of 
fact, in coming to that conclusion,—whether 
it is not probable that the right conclusion 
would have been that the money was not in 
fact provided at all by Eshan, but by the 
owners of the property; but he has come to it, 
and in that way I understand his finding. 
That being so, there is no objection to the 
decree which he has passed, which allows the 
Tights that remained in the Judgment: -debtors 
to be put up to auction. 

It was objected that it has not ae found 
that the present appellants were not bond fide 
purchasers without notice, in which case they 
might, although the sale to Eshan wasa 
fraudulent sale, have a good title. But when 
it is found that the sale to Eshan was not a 
real one, but ostensible only, it became neces- 
sary for the defendants to show that they 
purchased bond fide and without notice, 
because ordinarily they could take only what 
Eshan was entitled to give, Ifthere was not 
a valid sale to them, they ought to have had 
this defence distinctly put before the Court, 
and an issue framed that there might bea 
finding uponit. It would not be right to allow 
a person who has put forward his defence in a 
general way, and allowed an issue to be framed 
upon it which has been found agninst him in 
the Lower Courts, to say, in a special appeal, 
“ here is a question of fact which the Courts 
below have not found, and therefore I am 
entitled to have the decree reversed,” when, if 
the questiou had been raised before the Lower 
Courts, there might have been a finding 
upon it. There are mavy cases in which, if 
we were at liberty in a special appeal to deal 
with questions of fact, we should Rave no 
hesitation in finding agninat the party who 
seeks to take advantage of the want of a 
finding. So far as I can judge from what is 
before us in this case, I should think that if 
the question of the bona fides of the sale to 
the present appellant had been raised, there 
would have-been no doubt whatever as to 
what the finding ought to be. 

I think the appeal must be dismissed with 
costs. 

Glover, J.—I am of the same opinion. 
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The 28th January 1878. 


Present: 


The Hon’ble Sir Ric»ard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Vakeel's Fees— Contract—Practice. 
Case No. 701 of 1872. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Hooghly, 
dated the 29th February 1872, reversing 
a decision of the Sudder Moonsiff of that 
district, dated the 25th September 1871. 


Judoonath Dutt and others (Defendants) 
Appellants, 


versus 
Moonshee Rushad Ali (Plaintiff ) Respondent. 


Baboos Nil Madhub Bose and Aukhil Chun- 
der Sen for Appellants. 


Baboo Sreenath Dass for Respondent. 


In a suit by a pleader for the balance of vakeel’s 
fees, where it was found that there was no contract, 
HELD that, in considering the proper fee to be allowed, 
the Lower Appellate Court had nothing else to guide it 
but what according to the practice of the Court was 
allowed as costs between party and party. 


Couch, C. J.— Tue Moonsiff has found that 
there was a contract for the 15 rupees. The 
Judge on appeal has differed from him, and 
has fouud that there was no contract for the 
15 rupees. It was then the business of the 
Lower Appellate Court to award to the plaint- 
iff what it considered upon the evidence in 
the case to be the proper fee. We think it 
might very well, in considering what the 
proper fee was, take into consideration what 
amount would be allowed by the Court in 
costs between party and party. 

Then in addition to that itis found, and 
we must take it as correctly found, that the 
defendants had claimed the Rs. 788-8, 
the amount awarded to the plaintiff from the 
opposite party as being the plaintiffs fee, 
and had entered a satisfaction of the decree 
including that sum. We cannot now go into 
the question whether that was true or not. 
The Judge seems to have considered that 
they had done so, and that might well be 
taken against the defendants ns an admission 
that it was the proper fee of the plaintiff. 

There being before the Judge the evidence 
of this conduct of the defendant and the fact 
that according to the practice of the Court 
that is the fee usually allowed between party 
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and party, he might properly come to the 
conclusion that the plaintiff was entitled to 
that amount. There was nothing else to 
guide him in saying what the amount should 
be. As soon as he found that there was no 
special contract proved, the ordinary amount 
to be allowed wontd be what according to the 
practice of the Court*was allowed, aud he has 
only awarded that. 
The appeal must be dismissed with costa. 


The 28th January 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Houn’ble F. A. Glover, 
Judge. 


Mokururee Tenures—Righis of Occupanoy—Act 
VIII of 1886 s. 16. 


Cases Nos. 698 and 721 of 1872. 


Special Appeals from a decision passed by 
the Judge of West Burdwan, dated the 
2nd February 1872, affirming a decision 
of the Moonstff of Bancoorah, dated the 
12th May 1871. 


Bholanath Ghossal and others (Defendants) 
: Appellants, 


versus 
Kedarnath Banerjee (Plaintif) Respondent, 
Baboo Kalee Mohun Doss for Appellants, 
Baboo Nil Madhub Sen for Respondent. 


The auction-purchaser of a mokurures tenure cannot 
set aside rights of occupancy existing from a period 
prior to the creation of such tenure, Act VIII of 1865 
s. 16 referring to incumbrancea created subsequently. 


Couch, C. J—By the written statement 
of the defendants, who are appellants before 
us, they set up in answer to the plaintiff's 
claim that they were in possegsion and had 
a right of occupancy prior to the creation of 
- the mokururee right which was purchased 
by the plaintiff ; and if that were so, the 
plaintiff could not, by becoming the anction- 
purchaser, set it aside. What he could set 
aside under Section 16 Act VILI of 1865 
are incumbrances, as they are there called, 
created subsequently to'the creation of the 
mokururee, and so this was really the essen; 
tial question in the suit. ‘The second issue 
ag framed by the Moonsiff is in such general 
terms as to allow that question to be tried, 
for he says “or whether the right to and 
possession of the same, as plended by the 
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defendants, are true,” that is as set up in 
their written statement, The Moonsiff does 
not appear to have tried that question and to 
have come to any finding upon it. Probably 
he got somewhat confused by hearing the 
two censes together, and lost sight of thia, for 
the present appellant, important question. 

Then he not having tried that, upon appeal 
to the Judge it is again brought forward in 
the second paragiaph of the grounds of 
appeal. The Judge also does not seem to 
have directed his attention to it. He seems 
to have thought that the qnestion+ was 
whether the plainiiff was a ryot or not; and 
treating the plaintiff as aryot, he decided 
that there was no right of occupancy in the 
defendauts, because they could not have a 
right of occupancy from aryot. That wns 
beside the question which the appellants had 
raised, 

Both the decrees must be reversed so far 
as the subject-matter of these appeals is cvn- 
cerned, and the suit must be remanded for 
re-trial upon that question. The costs of this 
appeal ‘will form part of the costs in the suit. 


The 29th January 1878. 


Present: 


The Hon’ble F. A. Glover and Diwarkanat 
Mitter, Judges. 


Act X of 1859 8. 107—Judgment-debtor—Right 
of Suit., 


Case No. 713 of 1872. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Hoogh- 
ly, dated the 8th February 1872, modify- 
ing a decision of the Moonsiff of Salikha, 
dated the lst August 1871. 


- Prosunno Moyee Dossee (Plaintiff) 


Appellant, 
versus 
Ram Gobind Ghose and otherg (Defendants) 
° Respondents. 


Baboo Hem Chunder Banerjee for 
Appellant. 


Baloo Kumla Kant Sen for Respondents. 


The right to bring a suit under Act X of 1859 
8. 107 is confined to one of the two parties concerned, 
vis., decree-holder and claimant: it does not refer to the 
judgment-debtor who has nothing to do with the claim. 


Glover, J—Tux only quéstion we have to 
decide in special appeal is whether the Sub- 
ordinate Judge was right in finding that the 
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plaintiffs claim to half the property in dis- 
pute wasg barred by reason of her not having 
brought a suit under Section 107 Act X 
of 1859 to contest a decision by which a 
claimant who appeared in the execution 
proceedings demanding half the property in 
dispute succeeded in getting that half given 
up to him, The Subordinate Judge thinks 
that because the plaintiff did not then think 
proper to bring such a snit, she is now barred 
in coming to the Civil Court. 

The Subordinate Judge is, we consider, 
wrong in his interpretation of the law. 
The Section in question, which is worded in 
precisely the same manner as the correspond- 
ing Section in the Civil Procedure Code, 
refers to the party “against whom a decision 
is given ;” that is to say, ns between the 


decree-holder and the claimant, it is one of | q 


those two parties only who has the right to 
bring aregular suit. The present defendant, 
who was the claimant in that cage succeeded; 
and the only person left to bring a suit was 
the zemindar. The present plaintiff was the 
judgment-debtor in that case, and had no- 
thing to do with the claim in any way. 
Clearly it was not for her to bring the suit 
under the provisions of Section 107. 

All the other facts in this case have been 
found by both the Courts below in favor of 
the plaintiff. It has been found that the 
plea of relinquishment set up by the defend- 
ant is false, and that there was collusion 
between the defendant and the zemindar; it 
has been found likewise that the plaintiff 
was ousted by the defendant. The special 
respondent’s vakeel has endeavoured to make 
out that there were two relinquishments in 
this case, one to the zemindar, and the other 
io the defendant. But this was never the 
zase of the defendant in any stage of the 
sroceedings. There is nothing whatever to 
>e found of the second relinquishment iv 
ig writien statement, nor was the point 
ver brought before either of the Courts 
elow. 

We think that the plaintiff is entitled to 
ı full decree, with costs, for all that she sued ` 
or, and an order will pass accordingly. 





The 80th January 1878. 
Present ; 


Judges. 
Sutt—Faise Evidence— Possession. 


' to us, is a very careful one. 


' the whole of the evidence, and he has found 
Che Hon’ble F. B. Kemp and C. Pontifex, ! 


Special Appeal from a decision passed by 
the Deputy Commissioner of Julpigoree, 
dated the 18th January 1872, reversing 
a decision of the Moonsiff of that district, 
dated the 24th June 1871. 


Kultoo Mahomed (Plaintiff) Appellant, 
versus 

Hurdeb Doss (Defendant) Respondent. 

Baboo Kalee Kishen Sen for Appellant, 


Baboos Sreenath Doss and Kishen Dyal Roy 
for Respondent. 

Applying a principle laid down by the Privy Council 
that, in this country, a whole case, if good, should not be 
dismissed because the plaintiff has foolishly and wickedly 
relied in support of it apon false evidence, the High 
Court held that a Lower Appellate Court wag wrong m 

ismissing a case (which had been decreed by the first 
Court) because the copy of a kobalal filed by plaintiff 
was found to contain signatures of witnesses purporting to 
be subscribing witnesses, which had been added to the 
original deed, although plaintiff’s possession was admit- 
ted, and the only question was as to the obaracter of that 
possession. 

Kemp, J.—Tue plaintiff, special appellant 
before us, sued for possession of certain lands 
comprised in a jote, on the allegation that on 
the 26th of Jeit 1253 his father purchased 
the said jote from the defendant No. 1; that 
his futher obtained a mutation of names with 
the consent of -the vendor in the zemindar’s 
serishtah ; and that from 1253 the father, and, 
after his death, the plaintiff himself had paid 
rent to the zemindar for thisjote ; that the 
defendants are chookandars in respect of ten 
or twelvé dones of land comprised in the 
said jote; thata suit was brought by the 
plaintiff for the rent of that land, and that the 
defendants in that suit raised an objection to 
the title of the plaintiff, and the Deputy Col- 
lector referred the parties to a Civil Court to 
establish their title, and dismissed the rent 
suit ; that under color of that decision, the 
defendants have, by refusing to pay rent to 
the plaintiff, dispossessed him. The plain- 
tiff sunys that the decision of the Deputy Col- . 
lector has prejudiced his title, and he comes 
into Court to have his title established, inas- 
much as he has been dispossessed by the 
defendants refusing to pay rent. 

The first Court decreed the plaintiffs suit, 
The Moonsiff’s decision, which has been read 
He went into 


that the plaintiff’s father in 1253 purchased 


_ this jote; that he obtained registration of his 
name in the zemindaree serishtah; that he 


; paid rent to the zemindar; and that the plain- 


Case No. 688 of 1872. 


tiff also is in possession aa jotedar paying 
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rent to the zemindar ș that the allegation of 
the defendants with regard to the lease is 
fale; and that the defendants had vot been 
able to show that at any time they have paid 
rent tothe zemindar. The first Court, there- 
fore, found for the plaintiff. 

The Appellate Court, the Deputy Commis- 
sioner of Julpigoree, admits that the judg- 
ment of the Moonsiff is a “very exhaustive 
and elaborate one,” but says that he cannot 
“agree with the Moonsiff’s finding.” The 
Deputy Commissioner takes the case of the 
plaintiff as resting entirely upon the kobalah, 
and finds that that deed is a suspicious-look- 
ing one, as from the copy of it filed by the 
defendants it appears that the signatures of 
several witnesses, purporting to be subscribing 
witnesses, bave been added to the original 
deed, these names not being found in the 
copy furnished by the defendants. The 
Deputy Commissioner, therefore, holds that 
it ig clear that the deed has been tampered 
with, and that it cannot be proper to give a 
decree upon such a deed. He reversed the 
order of the Lower Court and dismissed the 
plaintiff's case. 

In the first Court an issue was clearly 
raised, namely, the second issue, “ under 
« what title and in what way the jote under 
‘‘elaim wns held in possession by both parties 
“before and after the year 1260.” ‘The pos- 
session of either party, plaintiff or defend- 
ants, was therefore an important element 
in the case which required consideration, 
The case of the defendants is that the plain- 
tift was never in possession, and that any 
payments that he or his father may have 
made to the zemindar from 12538 were pay- 
ments made by them as their agents, and not 
as jotedara in their own right. On the 
other hand, the case of the plaintiff is that 
his father purchased this jote from the defend- 
ants in 1258, obtained mutation of names in 
the zemindar’s cutcherry with the knowledge 
and consent of the defendants, and paid rent 
- to the, zemindar as jotedar in his own right, 
and not as agent of the defendants. The 
first Court found this point in favor of the 
plaintiff, but the Deputy Commissioner has 
not gone into that part of the case at all, and 
has contented himself with finding that 
because some names have been added to the 
original deed of sale this deed must be con- 
sidered to be not proved. Now, there have 
been cases in the Privy Conneil, and notably 
that of Ranee Surno Moyee v. Sutteesh 
Chunder Roy, If Weekly Reporter; page 14, 
‘where a case was based upon documents which 
were proved to have been forged, but where 


the case independent of those forged docu- 
ments wasagood one; and their Lordships 
observe that in this country it would not be’ 
right if the plaintiff has a good cuae, and has 
foolishly and wickedly relied iu support of it 
upon false evidence that the whole case should 
be dismissed. We do not go to the extent of 
saying that this is a false kobalah; on the 
contrary, the deed, we think, may be a 
genuine deed, and the plaintiff may have, 
perhaps because the Witnesses were dead or 
for any other purpose, foolishly taken the 
extra precaution of having certain names 
entered on it as subscribing witnesses to 
enable him to adduce evidence in support of 
it ; but be that as it may, we think thaf, in a 
case of this description, it was the duty of 
the Judge to go into the whole case and to 
find upon the queetion decided by the Court 
of first instance, and which is by far the most 
important question in this case, namely, 
whether the possession of the plaintiff from 
1253, which ig an admitted possession, was a 
possession as agentof the defendants or a 
bond fide independent possession under a 
jotedaree right. 

We, therefore, remand the case. The Lower 
Court, after consideration of the question of 
possession upon all the evidence adduced by 
the plaintiff in support of his alleged posses- 
sion as jotedar, and by defendant in support 
of his alleged possession as lessee, will decide 
whether that possession was under a joteda- 
ree right or otherwise. Costs to follow the 


result. 
The 80th January 1873. 
ee Present : 
The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Rent Sutt—Ezcess Land— Notice under Aol VILI 
( B.C.) of 1869 ss. 18 and 19. 
Case No. 711 of +872. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
2nd January 1872, affirming a decision 
of the Moonsiff of that district, dated 
the 20th June 1871. 


Ram Narain Lall (Plaintiff) 
Appellant, 
versus 


Gumbeer Singh (Defendant) Respondent. 
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Baboo Bama Churn Banerjee for 
Appellant. 


Baboo Ram Churn Mitter for Respondent, 


In a suit for arrears of rent after deduction of pay- 
ments, where the claim embraced excess land found 
after measurement, and was based on a kuboolent which 
stipulated that the ryot would pa 
the same rate as for the rest of the 
date of the kuboolent : 

HerLD that there was no question of enhancing the 
rate of rent, and the ryot was not entitled to notice mder 
Act VIII (B.0,) of 1869 ss. 18 and 19. 


for such exceas at 
and and from the 


Kemp, J.—Tuis is a suit for rent of the 
years 1277 and 1278 after deducting pay- 
ments made by the ryot. The suit was bas- 
ed upon a kubooleut dated the 27th of Pous 
1277. The plaint goes on to say that the 
original pottah was for 29 beegahs 10 cot- 
tahs of land, at the rate of Rs. 2-18 
per beegah; that there was a stipulation 
that if, on measurement, the actual area 
was found to be in excess of the 29 
beegahs 10 cottiahs, the ryot would pay for 
the whole land, that is to say, for the 29 
beegahs 10 cottahs plus any excess that 
might be found on measurement, at the same 
rate, namely, at the rate of Rs. 2-13 per 
beegah. The plaint then states that on 
measurement it was found that the defendant, 
the ryot, holds 41 beegahs 17 cottahs which, 
at the rate of Rs. 2-18 per beegah, yields 
a jumma of Rs. 185-5 ; and that after deduct- 
ing payments made by the defendant amount- 
ing to Rs, 127-11-6, the suit was brought for 
the balance due for the period above stated. 

The pleas raised by the ryot defendant 
were two, namely ; Ist, that he is entitled to 
notice under Sections 18 and 19 of Act VOI 
of 1869 ; and, 2ndly, on the merits he denies 
that there is any excess area, but on the 
contrary that the area is, as stated in the ori- 
ginal pottah, namely, 29 beegahs 10 cot- 
tahs. 

Both Courts have dismissed the plaintiff’s 
claim on the preliminary objection taken by 
the ryot that notice ought to have been 
served. ° 

We think that these decisions are wrong. 
The defendant is nota ryot holding or cul- 
tivating land without a written engagement, 
or under a written engagement not speci- 
fying any period. In this case, there was 
no question of enhancing the rate of rent, 
and the terms of the kubooleut, which has 
been read to us, are clear to the effect that 
after measurement the ryot will pay for any 
lands which may be found to'be in excess of 
the land mentioned in the kubooleut, namely, 
29 beegahs 10 coltahs, at the same rate of 





Rs. 2-18 per beegah’ from the date of the 
kubovleut, namely, the 27th of Pous 1277, 

We, therefore, reverse the decision of the 
Court below and remand the case for trial 
on the second plea raised by theryot, name- 
ly, what is the area in his occupation. Costs 
to follow the result. 


qe 


The 80th January 1873. 





Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Decree—Erecution. 
Case No. 237 of 1872. 


Miscellaneous Appeal from an order passed 
by the Officiating Subordinate Judge of 
Dinagepore, dated the 13th May 1872. 


John James Gray (Opposite Party) 
Appellant, 


versus 


Jogendro Narain Roy (Decree-holder) 
Respondent. 


BaboosJuggadanund Mookerjeeand Romesh 
Chunder Mitter for Appellant. 


Mr. J. T. Woodroffe and Baboo Mohinee 
Mohun Roy for Respondent. 


A decree having been passed by a Bench of the High 
Court for possession of 200 of land and declara- 
tion of title over 10 plots within specified boundaries, 
was amended, on ati gree after issue of a rule nisi, 
by the same Bench by the insertion of the words 
“according to the map prepared by the Ameen Pran 
Nath.” In the meantime another Bench expressed an 
opinion that the map in question was not a good map, 
inasmuch as it did not agree with the thakbust map, 
and that there was some indefifiiteness as to the northern 
boundary: 

Hep that as this decision of the latter Bench was 
before the former Bench when it amended its original 
d and as the order of amendment was clear and 
definite in its terma, and as the 200 beegahs were deli- 
neated in the map, the decree should be executed. 


Kemp, J.—In this case it appears that 
on the 30th of March 1864, the respondent 
obtained a decree for possession of 200 
beegahs and a declaration of his title over 
10 plots within boundaries indicated in his 
plaint. The original suit was for possession 
of 200 beegahs and for declaration of title 
with reference to the remaining plots of 
land. On the 20th of April 1870, the ori- 
ginal decree, which was passed by Sir Barnes 
Peacock and Mr. Justice Shumboo Nath 
Pundit, was amended on the application of 

A—17 
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the decree-holder after issue of a rule on the 
opposite party to show cause why the decree 
should not be nmended by inserting the 
words “according to the map prepared by 
the Ameen Pran Nath ;” and after hearing 
the vakeels on both sides, the rule was made 
absolute and if was declared that it was 
clearly the intention of the Court to give a 
decree for the land as pointed out in the 
map of Pran Nath Ameen. The Court then 
went on to say “ that, whether the boundaries 
in that map were so deficient as to render 
it difficult or impossible to identify the land 
was not a matter for the consideration of 
the Court.” Upon this the decree-holder 
applied for execution, and the Subordinate 
Judge after stating that the plen raised by 
the judgment-debtor that the decree was 
barred had been abandoned, observes that 
he had no power to question the propriety 
of the High Court’s order which he was 
bound to execute. He, therefore, directed 
process of execution to issue upon the 
amended decree of this Court, and further 
observed that, whether the decree-holder 
derived, to use the words of the Subordinate 
Judge, “any benefit under tliat process or 
not, it was not for him to consider.” 

It is now contended in appeal that, inas- 
much as the decision which was passed 
by Justices Bayley aud Hobhouse on the 
17th of August 1869 ruled, as it is- alleg- 
ed by the plender for the appellant, that the 
Cecree could not be executed, the present 
application on the part of the decree-holder 
is merely with a view to re-open a ‘question 
which had already been finally set at rest by 
the decision of those lenrued Judges, dated 
the 17th of August 1869. 

We think it clear that it is our duty to 
execute the decree passed by Sir Barnes 
Pencock and Mr. fusilo Shumboo Nath 
Pundit nas amended by the subsequent or- 
der passed by them after henring the argu- 
ments of the vakeels on both sides. With 
_ reference to the decision of Justices Bayley 
nand Hobhouse, we do not find that that 
decision goes any further than to express an 
opinion that the map drawn by the Ameen 
Pran Nath is not a good map, inasmuch us 
it does not agree with the 1hak map, and 
also that there is some indefiniteness as to 
the no: thern boundary,—the plaintiff stating 
it tobe Koshalpore, and the defendants stating 
it to be Narainpore; but taking into consider- 
ation the fact that that decision was before 
Sir Barnes Peacock and Mr. Justice Shum- 
boo Nath Pundit when they passed the order 
amending the original decree ; and as that 


order appears clear and definite in its terms, 
namely, that it was the intention of the 
Court to give a decree for the Innd ns pointed 
out in Pran Nath Ameen’s map ; and as it is 
not disputed that in Pian Natl’s map 200 
beeguhs were delineated, it is for the Lower 
Court to execute the decree as amended by 
this Court on the 20th April 1870. 

We, therefore, dismiss this appeal with 
costs. 


The Ist February 1873. 


Present: 


The Hou’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
F. A. Glover, Dwarkanath Mitter, and 
C. Pontifex, Judges. 


Majority—Hindoos in Calcutta. 
Cally Churn Mullick 
versus 
Bhuggobutty Churn Mullick and others, 


In the matter of the Petition of 
Benodebehary Mullick. 


The Advocate-General and Mr. Woodroffe 
for Benodebehary Mullick, Defendant, Pe- 
titioner. 


Mr. Lowe for the Plaintiff, 


Mr, Millet for Bhuggobutty Churn Mullick, 
Defendant. 


Mr. Phillips for the Official Trustee and 
Receiver. 


The of majority of a Hindoo resident and domi- 
ciled in the town of Calcutta, and not possessed of any 
property ın the mofusail, is the end of 15 years, 


THe defendant Benodebehary Mullick, 
on the 16th of August 1872, applied on 
notice to the Receiver and the plaintiff and 
the other defendants, for an order that the 
guardian appointed in this cause under 
orders, dated the 24th of March 1866 and 
27th of September 1870, be discharged, 
and that‘he be allowed to appear in this suit 
in person without a guardian, and that 
the Receiver also appointed in this cause 
under the order of the 27th of Septem- 
ber 1870 be discharged, and pay the bal- 
ance jin his hands to the defendant; also 
that the money in Court standing to his 
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credit be paid to him on the ground of his 


having attained his majority, namely, the age 
of sixteen years and six months, 

The application came on for hearing be- 
fore Macpherson, J., and that learned Judge 
referred the matter to the Full Bench with 
the following remarks :— 

The petitioner, Benodebehary Mallick, 
is entitled to have certain moneys which are 
now in Court paid over to him on his attain- 
ing majority. He applies for the payment 
of the money now, on the ground that he 
has attained his majority. He states in his 
petition (which is verified),— 


“ That your petitioner is a resident of}. 


Calcutta from his birth, and domiciled there- 
in, and that the said Romanauth Mullick, 
the father of your petitioner, was also a re- 
sident of Calcutta and domiciled therein, and 
that your petitioner has no properties situnt- 
ed in the mofussil. That your petitioner is 
now of the age of sixteen years and six 
months,” and therefore has attained the age 
of majority. 

This raises the question whether, under 
Act XL of 1858, eighteen is the age of ma- 
jority of Hindoos resident and domiciled in 
the town of Calcutta, and not possessed of 
property in the mofussil. 

Until quite recently sixteen was always 
deemed to be the age of majority among 
Hindoos in Calcutta ; but doubts have been 
entertained on the subject since the decision 
of the Full Bench in the case of Madhu- 
sudan Manjee” (1 B.L. R., p. 49); and in 
Jadunath Mitter vs. Bolye Chand Dutt (7 
B. L. R., p. 607). Phear, J., held that, by 
the operation of Act XL of 1858, the period 
of minority extends among Hindoos to 
eighteen years, as well within the original 
civil jurisdiction of the High Court as 
within the jurisdiction of the Civil Courts in 
the mofussil. More lately, the same learned 
Judge held in Archer vs. Watkins (8 
B. L. R., p. 872), that an Eurasian in Cal- 
cutta, who $ not an European British sub- 
ject, comes under Act XL of 1858, and 
therefore attains majority at eighteen years. 

The question was raised before me (but 
not decided) in the matter, In the goods 
of Gaugaprasad Gosain (4 B. L. R., p. 40). 
and also before the Appellate Court (5 
B. L. B., p. 80). 

In his judgment in the case of Kamikha- 
prasad Roy (5B. L. R., p. 517), Mr. Justice 
Markby states that as, in tbe course of evi- 
dence, if appeared that one of the parties 


* 10 W. R, F, B., 86. 


was of the age of seventeen years ; and as it 
has been held that a Hindoo does not come 
of age till eighteen, he had ordered a guar- 
dian for him to be appointed, &c. 


It appears to me that Act XL of 1858 was 
intended to apply to the mofussil, and not to 
persons residing in the town of Calcutta, 
and not possessed of property in the mofus- 
sil, But the matter is a very important one, 
and therefore I refer it for the decision of a 
Full Bench. 


The questions I refer are— 

1, What is the age of majority of a 
Hindoo resident and domiciled in the town 
of Calcutta, and not possessed of any pro- 
perty in the mofussil ? 

2. To what extent does Act XL of 1858 
have operation on persons resident in the 
town of Calcutta ? 


The Advocate-General (for the Peti- 
tioner)—Act XL of 1858 does not, and 
never was intended, to apply to Hindoos 
resident in Calcutta. The first Section of 
that Act repeals certain Regulations which 
applied to the mofussil only, and the Act 
was for making better provision for the 
care of the persons and property of minois 
in the presidency of Fort William in Bengal 
in the place of those repealed Regulations. 
Moreover, the words of the various Sec- 
tions, “the Civil Court” and “the Collect- 
or” show that the Mofussil Courts, and 
not the Supreme Court, were meant. The 
term “ Civil Court” is defined by Section 29, 
and that Section expressly declares that the 
expression ‘Civil Court” shall not include 
the Supreme Court, and that nothing in the 
Act “shall be held to affect the powers of 
the Supreme Court over the person or pro- 
perty of any minor subject to its jurisdiction.” 
To hold that Sectiot 26 of the Act fixing 
the age of majority at eighteen applied to 
Hindoos resident within the jurisdiction of 
the High Court, would be affecting the 
powers of the High Court, since the High 
Court has treated Hindoos resident witluh 
its jurisdiction as attaining their major- 
ity at the aye of sixteen years. The 
26th Section is expressly limited to the 
purposes of that Act, and those pu: poses 
are declared by the second Section,—“ the 
care of the persons of all minors (not being 
European British subjects) and the charge of 
their property shall be subject to the Civil 
Court.” This Act can only be applicuble 
to the mofussil, Phear, J, in Jadunath 
Mitter vs. Bolyechand Dutt, hingea the 
whole ‘of his judgment on the title of the 
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Act. He saysatp. 611 of 7 B. L. R.:— 
“The title of the Act and ita preamble ran 
thus” :—~And the learned Judge then sets 
out the title and the preamble; and after 
that goes on to say :—‘“‘If I endeavour to 
gather the purposes of the Act from these 
paragraphs alone, there is obviously no reason 
whatever for saying that Section 26 does not 
extend ío persons within the area of Cal- 
cutta, just as much as to persons in any 
other part of the Presidency.” The title of 
an Act is no part of the Act, and is not to be 
regarded in construing it (Bacon’s Abridg- 
ment, vol. 7, p. 452). Section 26 must be 
read with Sections 3 and 4, and the purposes 
of the Act will be found to restrict the 26th 
Section to the mofussil. The argument of 
inconvenience does not apply here. The 
Legislature have clearly expressed their in- 
tention in the Act, and the anomaly of having 
two standards of majority, one for the mo- 
fussil, and one for Calcutta, does not affect 
the question. ‘To extend the period of 
minority does affect the powers of the High 
Court. 

The late Chief Justice in the case of 
Madhusudan Manji v. Debigobinda Newgi 
(1 B. L. R., 49), held that every person, not 
being a European British subject, who has not 
attained the age of eighteen years, is a minor 
for the purposes of Act XL of 1858, and he 
is a minor, whether proceedings have been 
taken for the protection of his property or 
the appointment of a guardian, or not. That 
ia scarcely consistent with the 8rd and 4th 
Sections of that Act. [Couck, C.J.—That 
is a Ful] Bench Ruling, and I think it must 
be held to be the law. ZL. S. Jackson, J.— 
The rule at p. 710 of Broughton’s Civil 
Procedure Code, 4th edition, is “ Every 
decision of a Full Bench shall be treated as 
a conclusive authority ‘upon the point of Jaw 
or usage having the force of law, determined 
by the Full Bench, uvless it be (subsequent- 
ly) reversed, or a contrary rule be laid down 
by the Judicial Committee of the Privy 
Council. A Full Bench shall consist of not 
Jess than five Judges.”] If Act XL of 1858 
had enacted once for all that eighteen was 
the age of majority, it would have been super- 
fluous to have re-enacted the same provision 
in “the Succession Act (Act X of 1865) ; 
and again in Act LX of 1871, Section 8, a 
minor is defined to he a person who has not! 
completed his eighteenth year. In the Goods 
of Gangaprasad Gosain (4 B. L, R., App., 48), 
Mr. Justice Macpherson declined to express 
any opinion on this poiut; but in this refer- 
ence he expresses his opinion that Act XL 


of 1858 was not intended to apply to Hindoos 
resident in Calcutta not possessing property 
in the mofussil, f 

Mr. Lowe on behalf of the plaintiff did 
not object to the order being made. 

Hr, Millet on behalf of Bhuggobutty 
Churn Mullick consented to the order. 

Mr. Phillips on behalf of the Receiver 
contended that Act XL of 1858, so far ne 
regards Section 26, applies equally to Hindoot 
resident in Calcutta and tbe Mofuasil, and 
that, altering the statue of the individual as 
regards the period of majority, did not affect 
the powers of the High Court. 

The Advocate-General was heard in reply. 

The Court took time to consider its judg- 
ment which was delivered on the Jst Febru- 
ary 1873 by— 

Couch, C.J.—The questions referred to 
the Full Bench are— 

l. What is the age of majority of a 
Hindoo, resident and domiciled in the town 
of Calcutta, and not possessed of any property 
in the mofussil ? 

2. To what extent does Act XL of 1858 
have operation on persons resident in the 
town of Calcutta P 

Having heard these questions argued by 
the Advocate-General, who appeared for 
the petitioner, we thought it advisable before 
giving our opinion to learn what rule had 
been followed by the Supreme Conrt, and 
afterwards by the High Court, since the 
passing of Act XL of 1858, and before the 
decisions mentioned in the order of reference, 

We therefore caused a search to be made 
amongst the records of the Court on the 
original side, and the result of it is this :— 

In Keernt Chunder Sircar and others v. 
Hullodhur Ghose, & report was made by 
Mr. Justice Morgan on the 22nd of April 
1863, finding that the infant plaintiff Bhoo- 
bun Mohun Ghose had attained his full age 
of sixteen years ; and an order, dated the 6th 
of Muy 1863, was made discharging the next 
friend of the plaintiff and allowing him to 
pi osecutg the suit. ° 

In Denender Narain Roy and others v. 
Abhoychurn Sen and others, it having been 
proved by affidavit that the plaintif had 
attained the age of sixteen yenra, an order was 
made ou the 15th December 1868, discharg- 
ing the next friend of the plaintif and 
allowing him to prosecute the suit, 

In Anundgopaul Dutt v. The Secretary 
of State, Mr. Justice Levinge made a 
report dated the 80th January 1864, finding 
that the defendant Bhoobun Mohun Datt 
had attained his full age of sixteen years, on 
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which an order was made on the 25th Febra- 
ary 1864, directing the defendant’s share of 
the fund in Court to be pnid to htm. 

In Anvundo Lall Dutt and another v. Sree- 
mutty Monomohiuy Dossee, an order was 
made on the 25th of August 1864 dis- 
charging the next friend of Anundo Lall Dutt, 
and allowing him to coutiuue the suit, as 
he had attninod the age of sixteen years. 

In Monohur Doss and others v. Bullub 
Doss avd others, an order was made on the 
14th of January 1867, discharging the Re- 
ceiver as to Ram Kissen Doss’s share of the 
property, and ditectiug his share to be deli- 
vered to him, he having attained the age of 
sixteen years. In the same suit a like order 
wns made on the 10th of September 1868 as 
to Radha Kissen Doss’s share of the property, 
he having attained the age of sixteen years. 

In Pertaub Chund Sett v. Tukoordoss 
Sett and others, an order was made on the 
23rd of Murch 1871, discharging the Re- 
ceiver, and directing the plaintifs share 
of the property to be delivered to him, as 
he had attained the age of sixteen years. 

Tu Monmothonath Day and Onath Nauth 
Day v. Aushootosh Day and others, a 
report was made by Sir Charles Jackson on 
the 24th of Sentember 1862, which found that 
the plaintiff Monmothonath Day had attained 
the full age of sixteen years, and an or- 
der was made on the 14th of June 1866, 
directing the arrears of maintenance and fu- 
ture maintenance to be paid to him out of 
the fund in Court. In the same suit a report 
by Mr. Justice Phear was filed on the 8th of 
August 1866, finding that the other plaintiff 
Onath Nauth Day had attaiued his full age of 
sixteen yenrsa ; and an order was made on the 
2nd of March 1867, directing the arrears 
of maintenance and future maintenance to be 
paid to him out of the fund in Court. Then, 
in the same suit, an order was made duted 
the 8th of August 1872, discharging the 
Receiver and directing the property iu his 
hands to be delivered und paid to the plain- 
tiffs. 

On the 11th of May 1867, in the suit of 
Otool Chunder Bose and others v. Sree- 
mutty Komulmonee Dossee and others, Otool 
Chunder Bose having attained the age of 
sixteen years, an order was made for the dis- 
charge of the next friend. 

In Sreemutty Gobind Soonderry Dabes v. 
Hem Chunder Gossain and Gopal Chun- 
der Gossnin, an order was made on the 
16th of December 1871 discharging the 
guardian ad litem, Gopal Chunder Gossain 
having attained the age of eighteen years. 


THE WEEKLY REPORTER. 


Rulings. 113 


— 


In another suit, Sreemutty Unnopoornal. 
Dossee v. Bhoobun Mohun Newgy and others, 
an order was made on the 9th of September 
1872 for the discharge of the next friend, the 
plaintiff having attnined the age of eighteen 
years; and subsequently, in another case (in 
the Goods of the Hon’ble Prosono Coomar 
Tagore, deceased) on the 20th December 1872, 
Ou the statement that the guardiau of the iu- 
funts had declined to act further, and that one 
of the infants had attained lis majority or nge 
of eighteen years, an order was made that 
another guaidian should be appointed for the 
other persons who were still infants. 

It seems that, until the order of Mr. Jus- 
tice Markby in the case of Kamikhaprasad 
Roy, the age of majority of a Hindoo rsi- 
dent in Calcutta was considered in this Court 
to be sixteen years. It does not appear that 
there was any argument upon the question 
before Mr. Justice Markby made the order 
which he refers to in his judgment in 5 
Bengal Law Reports, 617. In the argument 
reported in 7 Bengal Law Reports, 609, an 
unreported decision of Mr. Justice Normau 
to the same effect is quoted, but the date of 
it is not given. In the case before Mr. Jus- 
tice Phear, 7 Bengal Law Reports, 607, the 
question was argued und the decision 1e- 
served. This was in August 1871, fiom 
Which time it seems that decision hos been 
followed. 

In considering the questions referred to us, 
we cannot overlook the fact that for more 
than ten years after the passing of Act XL 
of 1858 the Judges of this Court sitting on 
the original side did not consider that it had 
made nny alteration in the law administered 
by this Court on its original side as to the 
age of majority of Hindoos, which had been 
held in the Supreme Court—Nocoor By- 
sack v. Gopaul Chunder Seal, Morton’s Re- 
ports, p. 82,—to be 16 ‘years. 

And no doubt this view of the law must 
have been frequently acted upon duriug 
those years, and many titles to property in 
Calcutta must depend upon it. However 
great the inconvenience which would arise* 
from our coming to a decision invalidating 
those titles might be, we should be bound to 
do so, if the construction of the Act weie 
clear; but if it is doubtful, this incon- 
venience may be a reason for following what 
we may regard as the contemporaneous 
exposition of the Act. 

The question depends upon what is meant 
in Section 26 by the words—“ For the pur- 
“ poses of this Act, every person shall be held 
“to be a minor, who has not attained the age 
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“of 18 years.” The title of the Act is “ An 
‘ Act for making better provision for the care 
“ of the persons and property of minors in 
“ the Presidency of Fort William in Bengal.” 
If we looked only at the title and Section 
26, we might say that the town of Calcutta 
wns within the purposes of the Act, it being 
included in the Presidency of Fort William. 
But the title of an Act, although it may some- 
times aid in the construction of it, is not a 
safe expositor of the law, being often loosely 
and carelessly inserted. And there is the 
established rule that, in the exposition of sta- 
tutes, the intention is to be deduced from a 
view of the whole and of every part taken 
and compared together. 

The general statement in the title and pre- 
amble of the Act is not sufficient to show 
what are its purposes. Wo must look for 
them in the provisions which are made in it. 
The purpose is stated generally in the 2nd 
Section, viz., the subjecting to the jurisdic- 
tion of the Civil Court the care of the per- 
sons of all minors (except European British 
subjects) and the charge of their property, 
except proprietors of estates who have been 
or shall be taken under the protection of the 
Court of Wards. The Sections which fol- 
low contain provisions for effecting this, and 
are followed by Section 26. We think the 
word “ purposes” there refers to the provi- 
sions in the preceding Sections. Then Sec- 
tion 29 defines the expression “ Civil Court” 
ag used in the Act to be the principal Court 
of original jurisdiction in the district, and 
not to include the Supreme Court. Conse- 
quently none of the powers conferred by the 
Act could be exercised within the jurisdiction 
of the Supreme Court. The proviso that 
nothing contained in the Act should be held 
to affect the powers of the Supreme Court 
over the person or, property of any minor 
subject to its jurisdiction was unnecessary, 
and seems to have been inserted fiom abund- 
ant caution. 

We think the construction which was first 


„put upon the Act,—that it did not alter the 


Hindoo law in Calcutta as to the age of major- 
ity,—was the right one ; and that such a 
change was not intended. by the legislative 
authority when the Act was passed. 

. Tf itis desirable that the law should be uni- 
form in Calcutta and the mofussil, it may be 
made so by the Legislature without affect- 
ing existing titles, which must be affected 
by a decision of this Court ; as we should 
declare what the law has been since the pass- 
ing of Act XL 
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bute to the Legislature the intention to set 
up for the same persons two standards of 
majority,—one to prevail in the mofuasil, and 
thé other in Caleutta,—we think the answer 
is that two standards bad been set up in the 
mofussil by Regulation XX VI of 1793, and it 
was the state of the law until Act XL of 
1858 was passed. 

It appears to us that the grounds upon 
which the Full Bench came to the decision* 
in 1 Bengal Law Reports, p. 49, do not apply 
to the questions before us. 

We think the first question should be an- 
swered by saying that the age of majority in 
such a case is the end of fifteen years. ‘The 
second question does not arise in the case, 
it being stated that the petitioner has no 
property in the mofussil. We will not under- , 
take now to define to what extent the Act 
may operate when a person resident in the 
town of Calcutta has property in the mofus- 
sil. ` 


The 18th December 1872. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert 
P. Collier, and Sir Lawrence Peel. 


Alluvial Land—Possesston—Issues— Onus 
Probandi.’ 


On appeal from the High Court of Judica- 
ture at Fort William in Bengal.+ 


Grija Kant Lahory Chowdhry 
versus 


Hurrish Chunder Chowdhry. 


appe sued to recover a tract of chur land as 
par of his Mouzah of Jogdash; defendant alleging 
the said land to be a parcel of his Mouzah Ghoogoo- 
mares, About the year 1880 a large tract of land was 
diluviated by the river Chutol witkin the mouzahs be- 
longing respectively to plaintiff and defendant, and after 
re-formation in 1887, a proceeding was taken by the 
plaintiff before the Magistrate under which he was 
ordered to be put in possession of a considerable tract 
of such newly-formed land, the Magistrate laying down 
the boundaries. After nearly 12 years (¢t.6., m 1849), 
respondent’s father brought a civil suit to set aside 


„the Magistrate’s decision, and the ultimate finding was 


that appellant had been in possession of the land de- 
scribed ın the Magistrate’s order from and since the date 
of that order: 





* 10 W. R, F. B. 86. 
t From the danene of Bayley and E. Jackson, JJ., 
a oe Appeal No. 892 of 1864, decided 5th Decem- 
1 » 
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Hes tp, that that decree must be taken to have esta- 
blished that the plaintiff waa in possession of the land 
described ın the istrate’s order, and had continued in 
such possession ; the question in the present suit being 
whether the lands now claimed are identical with those 
go described : 

- HELD, that that issue lay upon the plaintiff because 
the foundation of his suit was that, having been in pos- 
session, he was dispossessed as a consequence of certain 
meagurements'made by Government officers: 

HELD, that plaintiff had failed to sustain the burden 
of proof. Ho relied principally on the boundaries given 
by the Magistrate and certain maps prepared then and 
later as compared with the Government map of 1858 ; 
but their Lordships were unable to place firm relance 
upon any inference drawn fiom these mapa. Their Lord- 
ships were also of opmion that, in questions of this kind 
where the natural boundaries and land-marks have disap- 
peared, evidences of possession was very important and 
satisfactory, and that there was no reason to distrust the 
witnesses of the respondent proving such possession, 


In this case the appellant brought his suit 
to recover a large tract of chur land, which 
he claimed as parcel of his Mouzah of 
Jogdash. The defendant is the zemindar of 
a zemindary which includes a mouzab called 
Ghoogoomaree ; and he asserts that the piece 
of chyr land claimed by the plaintiff is parcel 
of his Mouzah Ghoogoomaree. The single 
question in the case is,—parcel or no parcel, 
whether this land belongs to the pluintiff’s 
Mouzah Jogdash, or the defendant's Mouzah 
Ghoogoomaree ? 

The opening of this appeal by the learned 
Counsel, Mr. Leith, presented a simple and 
apparently cousistent case im favor of the 
appellant. It seems that about the year 
1830, a large tract of land was diluviated 
by the river Cbhutol within the mouzahs 
belonging to the plaintiff und the mouzahs 
belonging to the defendant,—and that after a 
re-formation of some part of it in 1837, a 
proceeding was taken under Act XV of 
1824 by the plaintiff befure the Magistrate, 
under which he was ordered to be put in 
possession of a considerable tract of such 
newly-formed land. It was declared by the 
decision of the Magistrate that he was to have 
possession of that land ; and’ the Magistrate 
laid down the boundaries in this way :—“ By 
“the papers of the nutthee, the boundaries 
“of Mouzabs Jogdash, Singhessur, and 
“ Besh-Maluntha aie found to be gituated 
“ as follows :—A canal to the east of Mouzah 
* Jogdash running from east to west ; Dao- 
€ koba, i. e.—the river Chutol, to the south,” 
and it may be observed here that this has 
turned ont to be a doubtful boundary, be- 
cause there were two channels of the river 
Chutol,— the house of Mothura Moody 
ʻi to the east, and a dry branch to the west ; 
“and the culturable lands of Murad Numdul 
“are situate to the west of Mouzuh Singhes- 
“pur.” 
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That decision having been given, there is 
some evidence that the appellant was put 
into possession of the land so described. 
After a period of nearly twelve years, v2., 
in 1849, the respondent's father brought a 
suit in the Civil Court to set aside the ordei 
of the Magistrate. The reason of the suit 
was, as stated in the plaint, & fear that that 
decision of the Magistrate might be used to 
disturb the respondent’s father in the posscs- 
sion of land which clearly belonged to 
him. The result of that suit, in which final 
judgment was given in 1852, was in favor 
of the appellant. An issue was raised in ıt 
as to the fact of the actual possession of the 
land from the time of the Magistrate’s order ; 
aud upon that issue the ultimate finding 
was that the appellant had been in posses- 
sion of the land described in the Magistrate's 
order from and since the date of that order 
in 1887. The issue as to possession was 
distinctly raised, and a distinct and explicit 
jadgmeut given upon it. Their Lordships sre 
of opinion that the parties are precluded by 
that judgment from now averriug that the 
appellant was not in possession of the land 
described in that decree from the time when 
the Magistrate’s order was passed in 1837 
up to the time of the suit of 1849. So far 
the plaintiffs case is clear. That decree 
must be taken to have established that the 
plaintiff was in possession of the land du- 
scribed in the Magistrate’s order, and had 
remained in such possession. The question 
in the present suit is whether or not the 
lands which ate now claimed by the plaint ff 
are identical with the lands so described. 

Now, undoubtedly, that issue lies upon the 
plaintiff, because the foundation of his suit is 
that he, having been in possession of the land, 
was shortly after the decree of 1852 dis- 
possessed of it by the respondent, as a sequel 
or a consequence of certain measurements 
which had been made by the surveying ofii- 
cers of the Government, which resulted itn 
the lands being measured into the respond- 
eut’s Mouzah of Ghoogoomaree. The pro- 
ceedings on that survey appear to their Lord 
ships to be entitled to considerable weight. 
The Government officers, of course, went cu 
the ground, and, when on the ground, enden- 
voured to ascertain the boundaries as thcy 
had been laid down in the Magistrate’s order. 
It appears that the appellant had firsa 
obtained from the surveying and measutine 
officers a measurement of the land now in 
dispute into his Mouzah of Jogdash, The © 
was then a complaint made by the respon t- 
ent to ‘he superior officer of that measure- 
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ment, and other officers were sent down to 
ascertain whether the first measurement had 
been properly made or not; and after con- 
flicting reports from two officers successively 
sent upon the land, the appellate tribunals 
from them decided in favor of the report 
of the first officer, namely, that this land 
belonged to the respondent’s Mouzah of 
Ghoogoomaree. The report of the surveyiug 
officer who decided in favor of the appellant 
is very explicit on the point of possession. 
He examined witnesses, and he came to the 
conclusion that the land then and now in 
dispute had been for many years in the pos- 
session of the respondent, and he declared 
himself to be) unnble, upon the ground, by 
& comparison of the maps with any land- 
marks that he could find there, to ascertain 
that the land then and now in dispute formed 
a part of that described in the Magistrate’s 
decision. Mr. Leith pointed out that that 
report was not entitled to great weight, 
inasmuch as the officer had mistaken the posi- 
tion of the river Chutol; and there is 
undoubtedly force in that observation ; s'ill 
their Lordships cannot bot think thatin a 
question of this kind, where so much must 
depend upon local investigation, the opinion 
of that officer, confirmed by his superior 
officers, is entitled to great weight. It must 
be remembered that the appellant had first 
obtained the measurement in his favor, and 
therefore that the officer was called upon 
to displace that which had been already 
done ; and it certainly would appear from 
his report that he had, at all events, 
endeavoured to execute his duty carefully, 
for he mado a full and long report, 
going into the circumstances of the ground, 
the appearances which it exhibited, and 
giving reasons, and very full reasons, for 
the opinion at which he arrived. These 
measurements having been made, this land 
was assigned to the respondent’s mouzah. 
This was in the year 1852. The appellant 
avers that at that time, or about that time. 
„he was dispossessed by the respondent. If 
he were so dispossessed, he certainly did 
not take very prompt mensures to obtain 
redress ; for, although then, as he alleges, 
dispossessed of what he now contends he 
had been for many years in possession of, he 
takes no step to reverse what had been done 
by the measuring officers until the year 1859, 
when this suit is commenced. 

In this suit, which has been brought by the 
appellant to annul the orders of the measure- 
ment officers, and for possession, the inquiry 
as tothe identity of the lands has been fully 


gone iuto, with the result that the Principal 
Sudder Ameen found in favor of the appel- 
lant; but his judgment was reversed by the 
High Court. 

Their Lordships have felt the extreme diffi- 
culty of arriving at a decision satisfactory to 
their own minds in this case. The appellant 
has relied, and principally relied, upon the 
boundaries which are given in the decision 
of the Magistrate and upon the map called 
the sketch map prepnred at that time, and 
also upon a map which was prepared in the 
year 1851; and by comparing those maps with 
the Goverument mnp of 1853, he has endea- 
voured to establish the identity of the bound- 
aries described in the Magistrate’s. decision 
with the lands which are now in dispute. It 
was difficult for those who went on the ground 
to ascertain, by these means, the boundaries 
which the Magistiate’s decision had pointed 
out, Indeed, they were unable to do so. 
The difficulty is certainly not less when the 
comparison has to be made, nct upon the 
land itself, but with reference to a map 
which—nssuming it to be a correct represent- 
ation of the ground—is on a very small 
scale, aud does not contain one of the im- 
portant landmarks upon which the appel- 
lant relies, viz., the canal to the north, which 
forms the northern boundary. As far as their 
Lordships were able to conjecture from an 
examination of the maps, there was a great 
deal to support the contention that a portion 
of the chur in question was in the situation 
or near the situation which was contend- 
ed for on the part of the appellant, and that 
it was not to the south of that which was 
asserted by the appellant to be the Chutol 
atream. But no fitm conclusion can really 
be drawn from such an examination. ‘The 
maps prepared in India by the native aathor- 
ities are extremely unsatisfactory. The 
sketch map has straight boundaries which 
cannot exist naturally upon the ground ; it 
marks a square block, and gives very few 
bearings beyond it. Their Lordships, there- 
fore, have felt that.they cannot place such 
flim rel&nce upon any inference to be drawn 
from these maps as to satisfy them that they 
would do justice between these parties by 
assenting to the conclusions which the 
appellant draws from them. 

The great strength of the arguments on 
the part of the appellant has been drawn 
from the maps ; aud the important element 
on which the defendant mainly relies, viz., 
the evidence which was given as to the 
actual possession of this Jand, was not only 
not repelled by any anticipatory argument on 
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the part of the appellant, but in the open- 
ing of the case that evidence was not adverted 
to further than that the learned Counsel told 
us the number of witnesses, and pointed out 
the pages where the evidence might be found. 
On coming to the respondent’s case, their 
Lordships must observe that this evideuce 
came upon them with rather sudden force. 
There is a great body of it, and grent consis- 
tency init. It shows, if itis believed, thnt 
from the time when the chur land now in 
dispute was formed, the respondent and -his 
father were in possession of it. The witnesses 
who were called were tenants who had paid 
rent, and other persons who knew the land ; 
some of them, who knew it before it was sub- 
merged, say that it was the land which 
belonged to the village of Ghoogoomaree. 

The evidence of possession on the other 
side is extremely slight. It was pointed out 
by Mr. Doyne thatno witnesses were called 
who had ever lived upon this particular land, 
and those who were called came principally 
from Joneally, a place beyond the southern 
stream of the Chutol. 

In questions of this kind, where the natural 
boundaries and landmarks have disappeared, 
where there are no fences to mmk what is 
the extent of the property, evidence of pos- 
session is very important and very satisfac- 
tory. Their Lordships, on looking at this 
evidence, see no rengon to discredit the wit- 
nesses for the respondent. The Principal 
Sudder Ameen has apparently disregarded 
the testimony altogether ; but he has given 
no reason for so doing, and afforded no 
assistance to those who have to consider thie 
weight to be attached to the witnesses. If 
the Principal Sudder Ameen had found that 
the witnesses were not entitled to credit, 
their evidence might be disregarded ; but 
there is no intimation whatever that these 
Witnesses are not speaking the truth; and 
if they are speaking the truth, then it ts plain 
that the respondent has been in possession 
of this ground, or of- parts of it, ever 
since it became habitable or culturable after 
the waters had subsided. Assuming then 
that there is evidence which can be relied 
upon that the respondent has been long 
in possession of the land now in dispute, 
the effect of it upou the judgment which 
ought to be given in this case appears to 
their Lordships to be very strong. An 
estoppel must be mutual, and both parties 
must be bound by the finding in the decree 
of 1852. Now, assume that the appellant 
was in possession from the date of the Magis- 
trate's order of the ground described in it up 


to 1852, as conclusively found by the decree 
in that year, and niso supposing the conclu- 
sion is right that the respondent has always 
been in possession of the land now in dispute, 
the consequence is inevitable that the land 
now in dispute, of which the respondent has 
been in possession, is not the land described 
in the suit of 1852, of which, on thehypothesis, 
the appellant has been in possession. ‘The 
appellant has in truth given no satisfactory 
evidence that he was really in possession o. 
the land now in questions 

Again, if the appellant had been in 
possession of the lnnd now in dispute, and 
had been dispossessed, the mode of dispos- 
session might have been shown ; and it is 
reasonable to expect that, if there had been 
an actual dispossession it could have been 
shown. Proof of actual dispossession would 
have greatly helped to establish the fanet o” 
a renl possession capable of being so dis- 
turbed. But the manner of the allege: 
dispossession is left entirely unexplained 
That there was a constructive dispossession, 
as the result of the action of the measuling 
officers, may be clear, but no actual disposses- 
sion is at all shown by the evidence. 

There are other circumstances in the case 
which also weigh nagninst the appellant. 
The quantity of land the appellant now 
claims is larger than that which was found 
for him by the Judgment of the Court in 
1852. The judgment finds that the Mouzah 
of Jogdash contained 50 or 60 khndas of 
land. The plaintiff now claims 71 khadas 
out of 250, of which he says his Mouzah 
Jogdash consisted. There hns been n ques- 
tion whether the Judge, in saying that the 
Mouzsh Jogdash was composed of 50 or 60 
khadas, was not spenking of the cultivated 
land only, nnd whether there was not beyonu 
the cultivated land a portion of chur lanu 
which he did not mefn to include in that 
quantity, Burt, upon looking at his judgmeut, 
it is by no means clenr thant he did not mean 
to describe the whole quantity which bolonge | 
to the mouzah, and thar, in fact, he was not 
describing the entire mouzah., ‘The inference 
would rarher be that he considered the 50 or 
60 khndas as the total quantity of which the 
mouzah consisted. If this be so, iu the claim 
which the plaintiff now makes, he has exceed- 
ed the quantity which was declared to belong 
to him, wherever it was, by the decision of 
1852. 

It is also to be observed that, with regard 
to the nature and quality of the land, there 
is considerable difficulty in the appellante 
case. The land with which the Magistrate’a 
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order of 1887 dealt appears to have been at 
that time inhabited and cultivated land. It 
is singular that, if the land now claimed be 
the same as that which was the subject of 
that order and the former suit, it should bave 
degenerated between 1837 aud 1864, when 
the Ameen sent down by the Court iu this 
suit surveyed it. He describes it as at that 
time sparsely inhabited by two or three 
Mahomedans only, and destitute of habita- 
tions and trees. It is a description of the 
land extremely different fiom that with which 
apparently the Magistrate was dealing, and 
affords some indication that the laud now in 
dispute in the present suit is not identical 
with the land which was the subject of his 
order and the decree in 1862. 

Their Lordships do not think it necessary 
to go minutely into the evidence. They are 
perfectly aware of the difficalty of arriving 
at a decision in cases of this kind,—where 
the boundaries shift, thé rivers change their 
course, and where nothing naturally on the 
ground, or artificially placed there, remains 
in the same state su that old descriptions can 
be followed and compared. They were 
desirous, in order that complete justice might 
be done, that, if there was any real doubt 
whether sufficient care had been exercised in 
ascertaining the rights of the parties, a fur- 
ther inquiry should be made. But upona 
suggestion of that kind being made, the 
Counsel on both sides pointed out that there 
would be considerable expense, great pro- 
longation of this already protected litigation, 
and, after all, difficulty, perhaps insurmount- 
able, in discovering exactly where the lands 
were. Their Lordships, therefore, have felt, 
upon consideration of all the circumstances 
of this case, that they best exercise their own 
duty and really best consult the interests of 
the parties, by arriving at a decision which 
will put an end to this litigation, which has 
been for so many years going on between 
these parties. 

' On the best opinion they can form upon 
the materials before them, their Lordships 
Inve come to the conclusion that the appel- 
lunt, upon whom the burden of proof lies, 
has failed to sustain it. He has not satisfied 
their Lordships that the land he now claims 
is identical with that of which he was put 
into possession by the Magistrate’a order, and 
consequently has failed to establish his right 
to obtain possession of the land, and to reverse 
the orders of the surveying officers. 

Their Lordships desire to say that they 
do not concur in all the reasons which were 
given by the learned Judges of the High 
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Court for their judgment. They think they 
did not give sufficient effect to the decree of 
1852 as a conclusive judgment upon the 
possession of the land then in dispute; but 
whatever the effect to be given to that decree, 
the High Court came to the right ‘conclusion 
that the plaintiff had failed to establish his 
right to the land he now claims. 

They also desire to express their satisfac- 
tion that their present decision will establish 
the title of the respondent in accordance 
with, as they believe, the long and actual 
possession of the land itself. They think 
that, if the evidence of possession stood alone, 
and they had to determine the case upon the 
issue whether the appellant or the respond- 
ent had been in possession of this chur land 
since its re-formation, their verdict mast have 
been in favor of the respondent. 

Their Lordships are of opinion that sub- 
stantial justice will be done by the conclusion 
at which they have arrived ; and they will 
humbly advise Her Majesty to affirm the 
decree of the High Court with costs. 


The 19th December 1872, 


Present: 


Sir James W. Colvile Sie Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P, 
Collier, and Sir Lawrence Peel. 


Conveyance—Factum and Bona Fides— Plaintiff's 
Evidence— Admission. 


On Appeal from the High Court of Judica- 
ture at Fort William tn Bengal.* 


Muesumat Ushrufoonnessa Begum 


VETSUS 
Baboo Gridharee Lall. 


In a suit to recover possession, with mesne profits, of 
property alleged to have been purchased by plaintiff 
from one A, where defendant U we a glad liter of A’s 
sister R, who claimed the property through her gon V, 
the question was whether plaintiff had obtained the 
property by a valid deed of sale. 

laintiff was a pleader, and, while a suit was in pro- 
gress in which on behalf of his step-mother and an- 
other client he contended that V had no property at all 
in the mouzah, he obtained a conveyance from A whose 
sole title was derived from V, which conveyance no- 
minally made to S, T. was never asserted by plaintiff 
til seven years late: when he commenced this suit. The 
evidence ior the payment by plaintiff of the considera- 


* From the judgment of Kemp and E. Jackson, 
JJ , in Regular Appeal No. 78 of 1867, decided 12th 
February 1868, 
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Poi moniy was 80 unsatisfactory that the High Court 
summoned the plaintiff and examined him: 

HELD, thatit was somewhat dangerous to allow plaint- 
uf, a professional man, who did not give evidence in his own 
guit in his own behalf, to be called for the purpose of sup- 
porting his case which had broken down; that plaintiff's 
evidence as to payment of the consideration-mone 
Was very unsatisfactory and at variance with his previ- 
ous deposition ; and that though the mere factum of the 
deed was proved, it was not a boné fide conveyance: 

HELD, that ‘thé circumstance of U baying in a previ- 
ous suit admitted the execution of the dead, did not 
preclude her from contesting its validity and maintawn- 
ing that 1t was colorable, not real. 


THis was a suit instituted for the recovery 
of possession of a certain portion of the 
talook called Umbai, together with mesne 
profits. 

The case of the plaintiff was, that he 
purchased this portion of the talook on the 
27th of August 1859 from one Mussumat 
Azeemun.: In order to make the case intel- 
ligible, it is as well to observe that Azeemun 
was a sister of Mussumat Khuiroonessa’; that 
Mussumat Khairoonessa claimed this property 
through her son Velayet Hossein; and that 
the defendant Ushiufoonessa was a daughter 
‘of Khairooressa, and a sister consequently 
of Velayet Hossein. There was a ques- 
tion whether Khairoonessa obtained this 
property from Velayet Hossein by devolu- 
tion or by a deed executed by him; but it 
‘is now admitted that ghe mast, for the pur- 
‘poses of this suit, be taken to have obtained 
it by a deel. And indeed some other ques- 
tions which were raised seem now to have 
been disposed of, leaving the sole question 
in the cause ‘whether or not the plaintiff 
obtained this property by a valid deed of 
sale from Azeemun. 

The circumstances under which this deed 
of sale was made may be shortly stated to 
be these. Thevplaintiff is a pleader, and on 
the -L5th of February 1859 he had instituted 
a suit on behalf of one Ameeroonessa, who 
was a representative of Belkeesoonessa, and a 
lady of the name of Parbutty his own stép- 
mother, against Ushrafoonnessa, as the heiress 
of Velayet Hossein; in which suit he 
endeavoured to establish that Velayet Hossein 
had no title whatever to this property, the 
property having been altogether bought by 
the money of Belkeesoonessa, who was the 
wife of Velayet Hossein. It appears, there- 
fore, that while a suit was in progress, in 
which, on behalf of his step-mother and 
another clieut,*he contended that Velayet 
‘Hossein had no property at all in this mouzah, 
he obtained a conveyance of a portion of thé 
‘mouzah from this lady Mussumat Azeemun, 
whose sole title was'derived from Velayet 
Hossein, It is also an undisputed fact in the 
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case that this conveyance, being nominally 
made to one Sunt Lall, was never asserted by 
the plaintiff until seven years after, when he 
commenced this suit, to have been in reality 
made to him ; but he seems, according to his 
own showing, to have concealed the case 
which he now sets up. 

Their Lordships have perused and consider- 
ed the evidence of the witnesses who were 
called for the purpose of proving the execu- 
tion of this deed and the payment of the 
consideration-money ; for it is to be observed 
that the plaintitf in this case has not morely 
the burden of proving the execution of the 
deed ; he has to prove further that Sunt 
Lall was really his own benameedar, and that 
he advanced the money which was duly paid 
to the vendor. The evidence of these wi.- 
nesses their Lordships consider altogether 
uneatisfactory. As far indeed as the execu- 
tion of the bill of sale is coneerned, from 
other evidence their Lordships have come tə 
the conclusion that if was in fact oxe- 
cuted ; but as for the payment of the consider- 
ation-money, if it rested alone ou the evı- 
dence of these witnesses, their Lordships 
would not rely upon it. That appears to 
have been the view of the Principal Suddez 
Ameen, who dismissed the suit; and that 
appears also to have been the view of tho 
High Court, for they appear to think tho 
evidence below of so unsatisfactory a character 
ns to make it necessary that they should 
exercise the power, which undoubtedly 
they possess, of summoning the plaintitf 
before them and examiuing him. 

Their Lordships caunot help here observ- 
ing that in a case like this ıt does appear to 
them somewhat dangerous to allow a plaint- 
iff, a professional man, who has not thought 
fit to give evidence in his own suit in his 
own behalf, upon the failure of evidence 
which he has adduced, to be subsequently 
called for the purpose of supporting the case, 
which had broken down. The High Court 
undoubtedly attach credence to the evidence 
of the plaintiff; but upon that subject their 
Lordships are unable to concur with the 
view taken by the High Court. As far as 
the payment of the consideration-money is 
concerned, which is necessary to support the 
reality of this transaction (for the question 
really comes to this—was it a real transac- 
tion or was it a colorable one ?), the 
evidence of the plaintiff appears of a very 
unsatisfactory character. He does not speak 
at ull directly to the payment of it, but says 
that he procured it, that he sentit; he speaks 
of an agreement as to the puichase-money 
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having been made with the son of the 
Mussumat ; and at the last, when questioned 
by the Court, he says that he saw the lady 
coming back in her carriage which he had 
sent for her, and he saw the bag of money 
in her hand before her as she was going away. 
That is an account which does not appear to 
their Lordships of a very satisfactory 
character. 

But their Lordships have been referred to 
a deposition of this witness made about a 
mouth after the occutrence of the transaction, 
which it appears very material to consider. 
It should be observed that iu his last exami- 
nation he lays the scene entirely at the 
godown of Sunt Lall, the nominal purchaser. 
He represents that he saw the transaction 
from his own house, which was at some dis- 
tance from it, and he represents the transac- 
tion to have been entirely his own; and, a3 
far as would appear from his last deposition, 
Mosaheb Khan, to be hereafter referred to, 
had nothing whatever to do with it, It 
appears that he was examined on the 21st 
of September 1859. His examination was 
taken in a proceeding of this kind. The 
present plaintiff, Mussumat Ushrufoonnessn, 
brought a criminal charge against Mosaheb 
Khan, her own mooktear, for various acts of 
alleged malversation, one of which was the 
obtaining this very deed from Azeemun to 
Sunt Lall: and in the course of this case 
Gridharee Lall is called as a witness, seem- 
ingly for the prosecution. The account he 
gives of the transaction in substance is this. 
On it being put to him whether he knew of 
any collusion between Mosaheb Klinn and 
Azeemun, he says :— I do not know whether 
“ the aforesaid Mussumat liad made the sale 
‘in the name of Sunt Lall in collusion with 
“ Mosaheb Khan or not;’—the notion in 
the mind of Ushrufoonnessa nt that time 
appearing to be that there was collusion 
between Azeemun and Mosaheb Khan.. The 
question does not point to her having sus- 
pected Gridharee Lall of having had auy- 
thing to do with it at that time. He says, 
he does not know whether this sale was made 
in collusion with Mosaheb Khan, but he 
says “on the day the sale was made, Mosaheb 
“ Khan also went to my house along with 
“ the said Mussumat ;” and he subsequently 
says, “on the day of the sale the aforesaid 
“ mookhtear went to my house to make the 
“ conveyance.” Now, this does appear an en- 
tirely different story from that which he told 
before the High Court. If his story told before 
the High Court were true, he could have had no 
difficulty whatever in answering the ques- 


tion with respect to the collusion of Mosaheb 
Khan ond Azeemun. His answer would 
have been, “ there was no collusion whatever 
“between Mosaheb Khan and Azeemun. 
“« Mosaheb Khan had nothing to do with the 
“transaction. It was entirely my own; I 
“bought the property ; I sent the money. 
“It was conveyed to Sunt Lall entirely for 
“me, and Mosaheb Khan had nothing to do 
“ with the transaction. ‘There was in fact no 
“collusion with anybody.” And one does 
not» see why, if he were an honourable man, 
and the truth were what he has told the 
High Court, he did not come forward when 
Mosaheb Khan was charged with fraud in 
connection with this transaction, and tell the 
story which he tells now. But so far from 
that, he does not give the slightest hint of tite 
story which he now brings out for the first 
time in this suit, but he gives a totally differ- 
ent version of the transaction. He repre- 
sents the scene to be a different one, namely, 
in his own house instead of that of Suut 
Lall; and he speaks of Mosaheb Khan as 
the party to the transaction, entirely conceal- 
ing that he himself had anything to do with 
it. 

Looking at the nature of the transaction, 
at some of the admitted facts which have 
been before referred to, and to the two 
accounts which have been given by the plaintiff, 
which appear to their Lordships to be at 
variance, their Lordships are unable to give 
credence to the latter nccount which has 
been given by the plaintiff; and in their 
opinion, he has not given that proof, which 
under the circumstances he was called upon 
to do, of the genuineness of the transaction 
and of the payment of the money. 

It is not necessary to speculate upon the 
precise nature of the transaction, their Lord- 
ships having come to the conclusion that it 
was n colornble one. It may be, ns has been 
suggested in some proceedings in the cause, 
that some parties, Gridharee Lall among them, 
may have thought it convenient or useful for 
the purposes of the litigation to obtain a con- 
veyance efrom Azeemun to Sunt Lall. They 
may have thought 1t more convenient to put 
him forward us the party possessing the 
property than her ; and further it may bave 
heen their object to obtain a more complete 
control over the suit by having the property 
in his name than they would have had if it 
had been iu hers. But, whatever be the real 
nature of the transaction, their Lordships are 
of opinion that the plaintiff has failed to 
establish a bond fide conveyance to himself 
for value. 
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High Court Rules—Paper-book—Accounts. 
Case No. 113 of 1871. 


It only remains to notice one or two obser- |” 
vations which have been made on the part of 
the Counsel for the respondent. It has been 
suggested that inasmuch as Azeemun has not 
appealed, therefore it is not open to Ushruf- 
connessa to contest the validity of this deed. 
It may be that Azeemun might, if she had 
chosen, have been able to avail herself of 
certain equities against the plaintiff, which it 
would not be open to Ushrufoonnesga to do; 










Regular Appeal from a decision passcd by 
the Subordinate Judge of Aoorshedabad, 
dated the 24th February 1871. 

Madhub Pershad and others (Plaintiffs) 

Appellants, 


but their, Lordships are of opinion that it is 
the 
validity of the transaction, and to maintain 
that it is colorable, not real. It has also 


open to Ushrufoonnessa to contest 


been contended that the effect of some othe: 


proceedings has been to establish an admission 
on the part of Ushrufoonnessa of the validity 


of this deed. The proceedings relied upon 


chiefly are a suit which she instituted against 


Azeemun and Sunt Lall for the purpose, 
among other things, of setting aside this deed, 


her case then being that she obtained the 


property from her mother by a tamlicknamah 


executed upon her mother’s death-bed, and 


that therefore Azeemun could have nothing 
to dispose of. That suit was finally decided 
against her upon the ground that this 


tumlicknamah, alleged to have been given by 


her mother upon her death-bed, was not valid; 
but that does not, in their Lordships’ opinion, 
dispose of the validity of the deed. 


the deed. Their Lordships are of opivion 
that, as far as that partof the case is con- 
serned, it must be taken that she did admit 
ihe actual execution ; and, indeed, upon other 
zrounds—among others, the fact of the 
registration of this deed—their Lordships are 
of opinion that the mere factum of the deed 
8 proved. But, for the reasons which they 
have given, they have come to the conclu- 
sion that this was not a real transaction, and 
hat the property was not bond fide cou- 
veyed, and therefore that the decree of the 
High Court must be reversed. 

Under these gircumstances their Lordships 
vill humbly advise Her Majesty that the de- 
ree of the High Court be reserved, and that 
he decree of the Principal Sudder Ameen 
e affirmed, with costs. 


The 20th January 1873. 
Present : 


(he Hon’ble Louis S. Jackson and Dwarka- 
path Mitter, Judges. 


The 
most that ean be alleged is that in that suit 
Ushrufoonnessa admitted the execution of 


Versus 


Fool Coomaree Bibee and others (Defendants) 
liespondents. 


Baboos Nil Madhub Bose -and Jadub 
Chunder Seal for Appellants. 


Baboo Annoda Pershad Banerjee for 
Respondents. 


Under the rules of the High Court, accoant-booka 
which are not translated, and are not therefore a put of 
the paper-book, cannot be referred to in a trial without 
special leave, 


Jackson, J.—THi8 case appears to be so 
clear that we think it unnecessary to call 
upon the vakeel for the respondent. The 
principle on which this case appeats to havo 
been decided has been fully settled by tho 
decision* of the Privy 
Council affirming a judg- 
ment of this Court in the 
case of Fool Coomaree reported in VII 
Weekly Reporter, page 67. The plaintiff, 
appellant, relied upon a so-called stated 
account in respect of which he gave evidence 
in the Court below. The evidence on that 
point entirely broke down, and nothing has 
been laid before us to-day which induces us 
to believe that the Lower Court came to an 
erroneous conclusion on that point. Ou the 
one hand, it is admitted that the evidence on 
the side of defendant is equally balanced 
by that adduced by plaintiff to prove the 
adjustment, and, on the other hand, we have 
the strongest possible case of an à priort . 
improbability in this part of the case set up 
by plaintiff, the plaintiff being bepaiee and 
the defendant ourutdar; that there being an 
outstanding balance of account ext nding 
over a long period of time and involving 
large sums of money, the defendant allowed 
herself to be bound by an adjustment arrived 
at in the office of the plaintiff upon the 
plaintiff’s own books and onsome “ stitched 
papers” of the defendant,—not committed to 
writing or signed by the parties mutually, but 
merely entered by way of memorandum by 

A—19 


* XIV Moore’s In- 
dian Appeals, p. 18. 
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each party in his own books. 
therefore, that the Court below was perfect] 
right in disbelieving the allegation of ack 
siated account. 

It is then urged that even if there were no 
such stated account, yet several, if not all, 
transactions out of which the defendant’s 
liability arises took place within three yeara 
of this suit. On enquiry tho number of 
such transactions comes down to four. We 
are referred to the evidence of one of plain- 
tiff’s witnesses, Ram Pershad Naik, who is 
said to prove directly the transactions in 
question, and we are asked to allow reference 
to be made to the plaintiff's account books 
which are not translated and are not therefore 
a part of the pnper-book. Under the rules of 
the Court these account books could not 
be referred to, under the circumstances, 
without special leave. No ground for | 
according spacial leave has been stated ; never- 
theless if it appeared to us that the interests 
of justica required it, we should be very 
sorry to refuse compliance with the request ; 
but it turns out that the so-called direct 
evidence which is sought to be corroborated 
by reference to the books is nothing more 
than a statement of Ram Pershad made by 
him on reference to those books. The wit- 
ness appears to have had no personal 
knowledge of the facta he mentions, but he 
merely deposes to them ashe finds them in 
the books. That being so, the plaintiff 
clearly faila to prove that any of the transac- 
tions on which the defendant could be made 
liable occurred within three years of this 
suit. The suit is therefore barred by limi- 
tation. The appeal is therefore dismissed, 
and the judgment of the Lower Court affirm- 
ed with costa, 


The 21st January 1873. 


Present : 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Summary Orders— Reg. Iof 1798—Appeals—Act j 
XXIII of 1861 8. 88— Miscellaneous Cases. 


Case No. 286 of 1872. 


Miscellanous Appeal from an order passed 
by the Judge of Nuddea, dated the 6th 
September 1872, 
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Hureenath Koondoo (Opposite Party) 
Appellant, - 


VETIUE 


Modhoo Soodun Saha and another (Peti- 
tioners) Respondents. 


Baboo Romesh Chunder Mitter for 
Appellant, 


Baboo Mohinee Mohun Roy for 
Respondenta. 


No appeal is provided from a summary order made by 
a District Judge under Reg. I of 1798; but such order 1s 
open to question in a regular suit. 

Act XXII of 18618. 88 gives no right of appeal in 
such cases, but merely provides that the mode of trial 
and the procedure incidental and ancillary thereto, laid 
down in the Civil Procedure Code, shall be applied 
throughout in miscellaneous cases and proceedings. 


Jackson, J.—W e think the preliminary 
objection taken in this case must prevail, viz., 
that in summary orders made by the district 
Judge under Regulation I of 1798 no 
appeal is provided. The appellants Vakeel 
relies on Section 88, Act XXIII of 1861, 
which provides that the procedure prescribed 
by Act VIII of 1859 shall be followed, ag 
far as it can be, in all miscellaneous cases and 
proceedings which, after the passing of the 
Act, shall be instituted in any Court. This, 
itis contended, gives, amongst other things, 
a right of appeal in all miscellaneous cases 
and proceedings whatever by taking that 
Section in combination with Section 23 of the 
same Act, It appears to us, however, that 
this construction is altogether strained. <All 
that is said in Section 38 is that in trials 
and investigations in miscellaneous cases 
and proceedings, the procedure, that is, the 
mode of trial and the procedure incidental 
and ancillary thereto, laid down in the Civil 
Procedure Code, should be applied through- 
out those cases and proceedings. We may 
observe also that if the coustruction put 
forward is correct, it was quite superfluous 
in subsequent enactments, sugh as the Indian 
Succession Act, to make express provision 
for appeals. If Baboo Romesh Chunder 
Mitter’s argument is correct, such an appeal 
would be ullowed by the general terms of 
Section 88. My learned brother reminds me 
that the word “ decrees” in Section 23 refers 
to decrees passed by the Court of original 
jurisdiction in regular suits, aud that unless 
questioned in appeal deciees so arrived at are 
binding and conclusive in questions of title 
between the parties to the suit; but the 


matter on which the present cage turns is 
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Jackson, J.—WE think we can have no 


ot a final and conclusive determination of a 
uestion of title: it is what used to be 
alled a summary order which is open to 
uestion in a regular suit. 

The objection, therefore, is allowed, and the 
ppeal dismissed with costs. 





The 28rd January 1873. 


Present: 


[he Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Sritish Burmah—Jurisdiction—Royal Grants— 
Acts of State—Conjiscation—Act VIIT of 
1859 s. 191—Alternative Damages. 


: Case No. 67 of 1872. 


Regular Appeal from a decision passed by 
the Recorder of Rangoon, dated the 8th 
January 1872. : 


Che Bombay Burmoh Trading Corporation 
Limited (Defendants) Appellants, 


VET SUS 


Wirzah Mahomed Ali Sherazee (Plaintiff) 
Respondent. 


The Advocate-General and Mr. Woodroffe 
for Appellants. 


Messrs. Evans and Macrae for Respondent. 


In a suit brought in a British Court in Burmah to 
‘ecover possession of timber alleged to have been obtain- 
3d under a grant from royal authority, but taken from 
rlaintiff’s possession by defendant without color of nght, 
and in collusion with the Burmese Governorof Ninghan, 
where in defence an act of state was set up, and it was 
sontended that the person through whom defendant had 
taken possession was the foreign local authority, and that 
a Court of British India was not entitled to enquire into 
the character of that act: 

Hgo that the Court was bound to see whether the 
act relied upon was one of the character claimed for it, 
and that in the persai case it was ın express contraven- 
tion of the royal mandate and destitute of the character- 
istics of an act of state. 

Herp that the placing of marks on the timber by the 
Governor did not amount to an act of confiscation. 

Hep too, with reference to the alternative damages 
awarded to the plaintiff, that it was unn for the 
High Court to lay down the principle on whiz h the 
should be assessed, and that, as defendants had at their 
own risk removed the timber from Tonghoo to Rangoon 
(where the suit was tried) the plaintiff was entitled to 
insist on delivery, or, in default, to recover the value 
of the timber without any deduction on account of the 
charges incurred by defendants in removing the timber 
to that place. 
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doubt as to what our decision ought to be ou 
this appeal. 

The plaintiff brought this suit in tho 
Court of the Assistant Commissioner o. 
Tonghoo to recover possession of certain 
logs of wood which he alleged the defendants 
had without color of right and in gross col- 
lusion with the Burmese Governor of Ning- 
han, taken out of his possession in the foreign 
jurisdiction and removed into British Burmah. 
It was alleged that the timber was the. 
lying at Tonghoo. The defendants apponi, 
notwithsanding the commencement of th 
suit, to have removed the timber further, 
from ‘Tonghoo to Rangoon, to which pine 
they also contrived to have the suit removes 
notwithstanding that nearly all the witnessc 
resided at Tonghoo, and had to be examinel 
there ander commission. 

The defence set up by the defendants wa- 
that the defendants and not the plaintiff were 
entitled to work and bring out timber from 
the forest of Ninghan; that the logs of timber 
claimed by plaintiff had been acquired by 
defendants under purchase from the Gover 
nor of Ninghan in terms of an agreement 
made with the Governor; and that the 651 ov» 
of timber had ‘never been the property of tli 
plaintiff. The defendants also during tlic 
progress of the suit objected to the jurisdic- 
tion of the British Court, but this objectio:: 
was overruled on the authority of a previous 
decision of the High Court. 

The suit coming up for trial in the Court 
of the Recorder of Rangoon, issues were fixed, 
of which the first was whether the plaintit: 
was entitled to recover from the defendant» 
the 65 logs of timber specified in the plain’ 
or the value thereof. 

It is complained by the Advocate General. 
and we think not without justice, that thi 
issue was too vague’and general in term: 
but it has not been shewn that the defend- 
nants were prejudiced by the vaguoue-; 
Each party was represented by Counsel ane 
agents who thoroughly understood what en-o 
they had to make ; and it does not appéti: 
that either party was precluded from adducine: 
any evidence which he thought inaterial to 
his case. ‘The result was that upon the 
evidence the Recorder came to the conclusiur 
that the timber was shewn to belong to the 
plaintiff and to have been wrongfully an: 
without right taken by defendants undoubt 
edly with the aid of the person who at tha 
time held the office of Woon or Governor n! 
Ninghan. Having come to this finding, th: 
Recorder ordered possession of the time: ‘> 
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' @ delivered to plaintiff, and in default of 
delivery of possession that plaintiff recover 
from defendants Rupees 50 for ench log, be- 
ing the price of teak timber then prevail- 
ing at Rangoon. ` 

On appeal before us, the defendants take 
several grounds, on the first of which the 
learned Advocate-General contends that 
the plaintiff bas not made out his right 
to the timber in suit. It appears to us that 
the evidence on this point is overwhelming in 
favour of plaintiff. The plaintiff has made 
out the license, or rather the grant, which he 
said he obtained from the royal authority in 
Burmah, and has, we think, shewn that the 
timber to which the suit refers was either 
cut or purchased by him from otber parties 
during the continuance of that giant. 

It is then said that the validity of the plain- 
tiffs title depends upon the proof that he 
paid to the Burmese Government the amount 
stipulated in the grant, It seems tous that 
this is a matter on the proof of which the 
defendants are not entitled to insist, and that 
even if they are so entitled it has been suffi- 
ciently proved from the account put in by 
plaintiff, as well as by the parol evidence, that 
he had paid from time to time the amounts 
stated into the royal treasury, and it certainly 
does not appear from anything shewn on 
the other side that the plaintiff was in any 
default on that account. 


Then it is said that the defendants had in, 


fact good title to this timber, having acquired 
it from the Governor of Ninghan who in 
turn had taken it out of the possession of 
plaintiff by an act of confiscation, which con- 
fiscation is relied on as an act of state such 
as a British Court is not competent to ques- 
tion. The learned Advocate-General con- 
tends that this defence of an act of state 
being set up on the part of his client, and it 
being shewn that the*person tbrough whom 
or by whose assistance the defendants had 
taken possession of the timber was the foreign 
local authority—Governor or Woon—how- 
ever oppressive or arbitrary or unjust the act 
“df the said officer may have been, a Court of 
British India is not entitled to inquire into 
the character of that act and must accept it 
as nn act of state. We cannot, however, 
assent to this proposition. It seems to us that 
when the defendants set up as justification 
something which they call to be an act of 
state, the Court is bound to see whether the 
act relied upon is one of that character. 
Here itis found that so far from the act of 
the Governor of Ninghan being ratified by, 
or in conformity with, the will of the supreme 
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authority in Burmah, it was in fact in express 
contravention of the royal mandate, and to 
my mind it is destitute of all the character- 
istics which one might expect to find in any 
thing of nn act of state. It does not appear 
that any sentence or official order was issued 
under which this spoliation, as we must call 
it, took place. So fer from that, it appears 
that in order to facilitate the acquisition of 
the timber by the defendants, the Governor 
commenced a series of illegal and oppressive 
acts towards plaintiff aud to use threats of 
charges alleged to have been preferred 
against him by Abdool Gunny go as to compel 
him to leave the Burmese territory. 

We are then told that the placing of marks 
on the timber by the Woon amounted to an 
act of confiscation. It seems to us, however, 
that i¢ was not so. If the order of the 
Governor was not an act of state, and as we 
have already said it was not, no more was 
the imposing of the mark. We think that 
the plaintiff has made out his right to the 
timber and that the defendants have wholly 
failed to establish the proposition on which 
they relied. Further, I may observe, as point- 
ed out by my brother Mitter, that defendants 
in the written statement never relied on or 
referred to the so-called act of state, and 
that if they had done so no doubt a formal 
issue would have been framed on that point, 
and not only the defendants, but also the 
plaintiff might have had the opportunity of 
producing evidence such as each party 
thought fit to adduce. 

A further question-then has been raised 
as to the amount of damages allowed to 
plaintiff in the suit. It has been a matter 
of complaint that the Court in awarding to 
plaintiff alternative damages has given him 
the gross value of timber then prevailing at 
Rangoon, without taking into consideration 
and making any deduction on account of the 
charges incurred by defendants in removing 
the timber to that place. The learned 
Advocate-General has invited us to lay down 
on this subject some general rule as to the 
principle on which such damdges should be 
assessed. In the present case, we think it 
quite unnecessary that we should accept any 
such responsibility. The duty which the 
Court had to perform under Section 191 of 
the Civil Procedure Code is clear. ‘“ When 
“ the suit is for moveable property, if the de- 
“ cree be for the delivery of such property, it 
“ shall also state the amount of money to be 
“ paid ag an alternative if delivery cannot be 
“ had.” Now, in n case like the present, the ° 
money to be paid as an alternative was mani- 
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the Additional Judge of Tirhoot, dated 
the 15th April 1872, reversing a decision 
of the Subordinate Judge of that dist: ict, 
dated the 29th September 1871. 


stly the value of the timber if that could be 
early ascertained. At the time of the 
inging of the suit the timber was at Ton- 
100. Itis stated, and no doubt truly, that the 
tlue of the timber at Tonghoe is consider- 


‘ly less than the value of the same at Ran- Nursingh Roy and others (Plaintiffs) 


yon. The carrying of the timber from Appellants, 
onghoo to Rangoon by the defendants after 
e suit had been commenced, and after the versus 


fendants therefore had full notice that 
aintiff had taken steps to recover his pro- 
arty, waa entirely at their own risk. If the 
w had not provided, as it does in Section 191, 
iat the Court should state the amount of 
oney to be paid as an alternative, the 
cree no doubt should have directed delivery 
` the specific property decreed to the plain- 
f Can it be said in that case that the 
ourt ought to have ordered that before deli- 
ary of the thing to the plaintiff, he, plaintiff, 
> reimbuise the defendants the charges of 
ringing the timber to Rangoon ? We think 
ot. It must also be borne in mind that the 
\fference between the value of timber at 
‘onghoo and at Rangoon is not simply made 
p of the charges incurred in the transport 
fit, but depends in a large degree upon the 
ider market at Rangoon and the facility of 
ile. The defendants having, as is shewn 
ove, at their own risk removed the timber 
om Tonghoo to the place where the suit 
as afterwards tried, we think the plaintiff is 
ititled to insist upon the delivery of it to him, 
id, in default of delivery, to recover the va- 
te of it; and although we quite assent to the 
roposition of the learned Advocate-General, 
iat it is not the business of the Civil Court 
» inflict punishment on defendants taking 
iotives into consideration, we mast say that 
‘a have had sufficient experience of timber 
1its from Rangoon, and in particular enough 
| disclosed in the facts of the present case, 
» make it no matter of regret that defend- 
ots should be made liable to pay heavy 
amnges. 

We think, therefore, that this appeal must 
e dismissed with costs. 


John Anderson (Defendant) 
Respondent. 


Mr. C. Gregory and Baboo Ram Chunder 
Matter for Appellants. 



























Lhe Advocate-General and Baboo Juggada- 
nund Mookerjee for Reapondent. 


A suit by a ryot having been remanded with a view 
to the assessment of mesne profits on the pnaociple Jad 
down in XIII W. R., p. 37, if 16 was found that plainufi 
had himself cultivated the lands before leasing them 
out to an indigo factory, the first Court finding this to b, 
the case assessed the mesne profits accordingly, #4. en at 
the lowest rate deposed to by plaintiff's witnesses, Th 
District Judge reversed the decision on the ground oi 
a later ruling in XIV W. R., pp. 294 and 294: 


HELD that the Judge ought to have followed th 
course indicated by the order of remand : 


He vp that special respondent, if dissatisfied with thc 
order of remand, ought to have applied for arevicw 
and not having done so, he was not entitled to ask the 
Court to go behind that order and consider whether 1 
was wrong with reference to XIV W. R, p. 294 
and 295: 

Hetp that the later decision did not overrule the 
earlier one, bat referred to a different case, viz., that of a 
large zemindar entitled to rent only, and that the Full 
Bench ruling referred to in the later decision did not 
intend to lay it down that a party, who is himself a 
cultivator, ig not entitled to recover the profits which 
he would have made gut of the land by his own cultiva- 
tion. 


Kemp. J.—THIs case was remanded by 
Justices Kemp and Glover on tho 6th June 
1871.* The Lower Court was distinctly told 
to find whether the plaintiff cultivated tha 
lands in dispute himself before he leased them 
to the factory, and if so, to apply in assess- 
ing the mesne profits the principle , laid 
down in the decision to be found in Volame 
XIII, Weekly Reporter, page 87. The 
Judge remitted the case to the Court of first 
instance. The Moonsiff found, indeed if 


The 31st January 1878. 


Present: was admittéd, that the plaintiff, the ryot, 

had cultivated the lands in dispute himself 

he Hon'ble F. B. Kemp and C. Pontifex, | before they were lensed to the factory, and, 
Judges. applying the principle laid down in Volume 


XIU, Weekly Reporter, page 37, he assessed 
the mesne profits at the lowest rate deposed 
to by the witnesses adduced by the plaintiff. 


Remand—Review— Mesne Profits— Principle of 
Assessments— Zemindar—Ryot. 
\ Case No. 778 of 1872. 


ipecial Appeal from a decision passed by * 16 W. R, 21, 
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On appeal by the defendant, the Zillah 
Judge, instead of obeying and carrying out 
the order of the Court, reversed the decision 
of the Moonsiff on the ground that the deci- 
sion quoted in the remand order from Volume 
XI, Weekly Reporter, had been, in his 
opinion, overruled. by a later decision to be 
found in Volume XIV, Weekly Reporter, 
pages 294 nnd 295. 

We think that the Judge ought to have 
followed the course pursued by the Moonsiff 
who obeyed and carried out the order of this 
Court. The special respondent, if dissatis- 
fied with the order of remand, ought to have 
applied for a review; and not having done 80, 
he is not entitled to ask this Bench. one only 
of the Judges being a remanding Judge, to 
go behind the remand order and to consider 
whether that order was wrong with refer- 
ence to the decision in Volume XIV, pages 
294 and 295. The decision of the Bombay 
High Court, Volume VI, page 1, is exactly 
in point. But apart from this, we are of 
opinion that the Full Bench decision to be 
found in Volume IX of the Weekly Reporter, 
which was referred to by the Judges who 
decided the case to be found in Volume XIV, 
does not apply to the case before us. 

In the case before the Full Bench, the 
plaintiff was not, ns in this case, a ryot culti- 
vating a few beegahs of land, but a large 
zemindar, the Maharanee Inderjeet Kooer. 
She sued to recover Rs. 7,762-2-8 asg 
mesne profits, claiming them on this basis 
that the value of the indigo manufactured 
by the defendant in that case represented 
those profits. The Zillah Courts awarded to 
her Rs 298-14. She appealed, and the 
Divisional Bench referred the question to a 
Full Bench. ‘That Bench, looking to the 
peculiar circumstances of that case, held that 
the damages in that particular case ought to 
be assessed “upon what would have been a 
& fair and reasonable rent for the land, if the 
‘¢ zemindar, the plaintiff, had let them toa 
“‘tehant during the period of the unlawful 
* occupation hy the wrong-doer.” 

‘In that case, Sir Barnes Peacock in deli- 
vering the judgment of the Court remarked:— 
“ That the risk incurred by the defendant in 
& that case in growing indigo, and the fact that 
‘c if the crop was a good one he was entitled 
& to have the expenses of cultivation as well 
‘asthe value of the risk deducted from the 
“ value of the crop, must be taken into con- 
“ sideration ; that the plaintiff, the zemindar, 
“ought not to be compensated for risks 
« which she never ran, or for expenses 
“ which she never incurred.” Then, again, 


the Chief Justice remarked :—“ If the whole of 
“the indigo crops had been destroyed by 
‘rain or other cause, the plaintiff would 
“not have been satisfied to give up the 
“ fair occupation value of the land, but would 
“ have thrown the whole risk of the cultiva- 
“ tion on the defendant.” It was with refer- 
ence to the excentional circumstances of that 
case that the Full Bench passed their deci- 
sion, but we think that it cannot be contended 
that tlhe Full Bench intended to lay down as 
a proposition of law that a party who is him- 
self a cultivator, as is the case of the plaintiff 
before us, is not entitled to recover the profits 
which he would have made out of the land 
by his own cultivation ; and indeed this was 
the view taken by Justices Seton-Karr and 
L. S. Jackson in the case before the Full 
Bench, and subsequently by Justices L. S. 
Jackson and Markby in the case reported in 
Volume XIII, Weekly Reporter, page 87. 
A zemindar, like the plaintiff before the Full 
Bench, who is entitled to the rent only, and 
n poor ryot who cultivates and lives on the 
produce of a few beegahs, are clearly not in 
the same position. 

The Judges who decided the case to be 
found in Volume XIV had the decision in 
Volume XII under consideration. They did 
not, and without a reference ~to the Full 
Bench they could not, have overruled that 
decision. They thought that in the case before 
the Full Bench “ there was nothing to show 
“ that the plaintiff in that case, had she not 
“ been prevented from doing so by the defend- 
“ant, might not herself have cultivated the 
“land referred to in that suit.” 

Now, it is clear, as already shown, that the 
plaintiff in the Full Bench case was a zemin- 
dar claiming the large sum of upwards of 
Rs. 7,000 as mesne profits, and it cannot 
be said that she was a person who, like the 
ryot in the case before us in which a few 
beegahs are concerned, “ might have culti- 
vated the land herself.” 

Tt is admitted for the special respondent 
that the amount of mesne profits assessed by 
the Moonsiff is not objected to, but only the 
principle upon which it hns been calculated. 

In this view of the case, as the Moonsiff 
has carried out the order of remaud which we 
consider to be a proper order, we reverse 
the decision of the Judge, restore that of the 
Moonsiff, and decree this appeal with costs 
payable by the respondent. 
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agement which has been already disposed 
by an order of the Court which has juris¢ 
tion by law to do so. 

Then with regard to the other p: 
whether the widow shall be directed to m: 
an adoption, Mr. Woodroffe has not produ: 
any authority to show that such a suit can 
maintained. We think no suit of that k 
can be maintained. The decision of l 
Justice Mitter and Mr. Justice Paul* o1 
amounts, we think, to this,—that the obli 
tion to adopt is of that nature that it ou: 
to be allowed to be exercised by a minor v 
has arrived at sufficient discretion to do 
it is not subject to the law with regard 
civil acts, such as entering into contracts. 
\ ‘Then it was argued that at least we mij 


The 5th February 1878. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hou’ble J. B. Phear and 
W. Ainslie, Judges. 


Management of manor Widow's Property— Right 
of Su:t— Adoption—Declaratory Decr ee. 


Case No. 228 of 1871. — 
Regular Appeal from a decision passed by 


the Subordinate Judge of Shahabad, 
dated the 26th August 1871. 


Mussamut Pearee Dayee (Plaintiff ) 


Appellant, make a declaratory decree ; we might decl 
that this direction was a valid directi 
Versus But we see no reason for making such 


decree as that. It would be of no use wh 
ever to the plaintiff to establish a right un 
it, the management of the property havi 
been vested by a valid order in some one e: 
A declaration of this kind would not g 
effect to any right which the plaintiff l 
Certainly this is not a case in which 
Court ought in exercising its discretion 
make a declaratory decree. 
The appeal is dismissed with costs, 


Mussamat Hurbunsee Kooer (Defendant) 
Respondent. 


Mr. J. T. Woodroffe and Baboos Annoda 
Pershad Banerjee aud Hem Chunder 
Banerjee for Appellant. 


Mr. C. Gregory and Baboo Mohesh Chun- 
der Chowdry for Respondent. 


There exists no right of suit to set aside an order of 
the Court which has jurisdiction, deciding that a will is 
not sufficiently proved and vesting the management of 
a minor widow's property in her guardian. 

No suit can be maintained for an order directing such 
widow to make an adoption. 

The Court declined to make a declaratory decree de- 
claring such direction to be a valid direction, 


The 5th February 1873. 
Present : 


The Hon’ble Sit Richard Couch, Kt., C/ 
Justice, and the Hon’ble J. B. Phear ı 
W. Ainslie. Judges. 


Alluvial Land—Act [X of 1847 s. 6. 
Case No, 64 of 1872, 


Regular Appeal from a deotsion passed 
the Subordinate Judge of Shahab 
dated the 23rd December 1871. 


Ram Jewun Singh and another (Plaintif 


Couch, C.J.—W s think the appeal must 
be dismissed. 

The plaint seeks that the plaintiff may be 
declared to be entitled to the management of | 
the property by setting aside orders of the 
Court by which another person has been 
appointed manager. It also seeks for an 
order directing the widow, a minor, to adopt 
a son according to her husband’s permission. 

With regard to the first part ef what is 


asked for, the Court which has the jurisdic- Appellants, 

tion to determine who shall have the manage- 

ment of the property has decided that the ree 

will under which the plaintiff claims to have The Collector of Shahabad (Defendant 
the management is not sufficiently proved, Respondent. 


and has ordered that the management shall 
be in the defendant as guardian of the 
' widow. We think the plaintiff cannot bring 
a suit to set aside that order, It is different 
from a suit to establish a right to the pro- 
perty. This isa soit to deal with the man- 


Messrs. J. H. Branson and R. E. Twita 
and Baboo Aubinash Chunder Bane 
~ for Appellants. 


* 15 W. R., Civil, 548. 
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Baboos Annoda Pershad Banerjee and 
Juggadanund Mookerjee for Respondent. 


‘The wo “Jand has been added to any estate pay- 
ing revenue directly to Government,” in Act IX of 1847 
8. 6, mean added to the estate asit is depicted on the 


survey map. 


Couch, C.J.—I_ oan see no ground for dis- 
tinguishing this case from that which was 
decided by myself snd Mr. Justice Ainslie.* 
If there is any hardship, the matter should 
be dealt with by the Government. I 
abide by the judgment which I gave in the 
former case, and think that the appeal must 
be dismissed with costs. 

Phear, J.—I agree with the decision of the 
Chief Justice and Mr. Justite Ainslie, which 
is reported in XVIII Weekly Reporter, page 
64. It appears to me that the words, “land 
has been added to any estate paying revenue 
directly to Government,” mean added to the 
estate as it is depicted on the survey map. 
It follows, therefore, in accordance with the 
decision to which I have referred, that the 
judgment of the Subordinate Judge was right, 


and the appeal should be dismissed with costs.’ 


Ainslie, J.—I concur. 


The 6th February 1878. 


Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Sut for Arrears of Rent—Appeal—Aet VIII 
(B.C) of 1869 s. 108—Act X of 1859— 
Jurisdiction—Act ILI (B.C.) of 1870. 


In the matter of 
Ram Soondur Banerjee and 
Petationers, 


another, 


VETsUs 


Doorga Churn Barui and another, Opposite 
Party. 


-4 


Baboo Grish Chunder Mookerjee for 
Petitioners. 


Baboo Rajender Missry for Opposite Party. 


In a suit for arrears of rent instituted before Act VII 
(B.C.) of 1869 came into operation, where the claim was 
under Rs. 100, and the detision was by the Deputy Col- 
lector, the proper procedure was held to be that laid 
down in Act X of 1859, and the appeal to lie to the 
Collector. 





* 18 W. R., 64, 
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Where an er parte decree in such a case was transfer- 
red, under Act III (B.C.) of 1870, to á Moonaıff '’s Court 
for execution, an application for re-hearing was held 
to lie not to the latter Court, but to the former. 


Kemp, J—Tue petitioner states that 
Luchmun Barui aod another sued the peti- 
tioner for rent in the Court of the Deputy 
Collector of Gurbettah, and obtained an eg 
parte decree onthe 18th March 1869 ; that this 
decree was transferred under the provisions 
of Act III of 1870 to the Moonsiff of Bisto- 
pore for execution ; that the petitioner applied 
to the Moonsiff for a re-hearing of the suit, 
who rejected the application on the ground 
that he had no jurisdiction, The petitioner 
then applied to the Deputy Collector, 
who re-heard the suit and dismissed it, 
The plaintiff then appealed to the Zillah 
Judge, who set aside the decision of the 
Deputy Collector on the ground that when 
the decree had been transferred under Act 
III of 1870 (B.C.) for execution to the 
Moonsiff’s Court, the Deputy Collector had 
no jurisdiction to entertain an application for 
a re-trial, and that consequently his decree 
dismissing the suit was without jurisdiction. 


The prayer of the petition is that this 
Court will set aside the decision of the Judge 
dated the 9th July 1872, on the following 
grounds :— 


1st.—That the Judge was wrong in hold- 
ing that the Deputy Collector had no juris- 
diction to entertain an application for a 
re-trial, 

2nd.—That even if it be held that the 
Deputy Collector bad no jurisdiction, the 
Judge himself had none. 

The suit was for arrears of rent of the 
years 1273, 1274, and 1275, and the total 
amount claimed was under Rs. 100. The 
suit was instituted and decided by the Deputy 
Collector before Act VIII of 1869 came into 
operation. The procedure therefore under 
Section 108 of that Act would be that laid 
down in Act X of 1859, and the appeal 
would lie to the Collector, and not to the 
Zillah Jwdge,—vide Sections 158 and 155 of 
that Act, 

It is also clear that the decree alone was 
transferred to the Civil Court for the pur- 
pose of execution. Any application in the 
suit as toa matter which might affect the 
decree, such as an application for are-hearing, 
had to be made, not to the Court to which 
the decree was transferred, but to the Court 
by which the decree was made, in this in- 
stance the Deputy Collector,—vide Weekly 
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We therefore hold, first, that no appeal 
would lie to the Judge; and, secondly, that he 
was wrong in holding. that the Deputy Col- 
lector had no jurisdiction to re-hear the case, 

. The rule must be made absolute, and the 
decision of the Judge dated the 9th of July 
1872 quashed. 


The 6th February 1878. 


Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Ezr parte Decree in Rent Suit—Jurisdiction—Act 
TETCB. C.) of 1870—Act VIIT(B. C.) of 1869 
& 108—Limilation—Act X of 1859 8. 54. 


In the matter of 
Ajoodhya Ram Khan, Petitioner, 


CErsus 


Sreemunt Pal and others, Opposite 
l Party. 


Baboos Ashootosh Dhur and Kumla Kant 
f Sen for Petitioner, , 


Baboo Bhowanee Churn Dutt for Opposite 
Party. 


An ex parte decree for arrears of rent having been 
passed by a Deputy Collector, partial satasfaction was 
effected hy attachment and sale of the lessee’s property. 
The lessee died, and his sureties, who were oniy iabl 
objected to the decree on the ground that summons h 
not been served on them. The Subordinate Judge assum- 
ing that the cage had been transferred to his Court under 
Act III (B. C.) of 1870, set aside the decree, and fixed a 
day for the re-hearing of the suit : 

ELD, that the above Act would not apply because at 
the time of its commencement, attachment had issued : 

HE Lp, that under Act VIL (B. C.) of 1869 s. 108, the 
procedure in such a case would have to ber ted by 
Act X of 1859, under s. 54 of which the application to 
set aside the decree was barred by limitation. 


Kemp, J.—On the 18th of September 
1872, the petitioner obtained a rule*calling 
upon the opposite party to show cause why 
the order of the Subordinate Judge of Mid- 
napore, duted the 3rd of August 1872, in the 
matter of an ex parte decree originally 
obtained by Nowab Sidee Nuzir Ali Khan 
Bahadoor, dated 3rd of August 1868, should 
not be set aside. The opposite party has 
appeared, and the cuse has been fully argued. 

It appears that the Nowab obtained an 
ex parte decree in the Court of the Deputy 
Collector of Midnapore against Sreemunt 
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Pal and others, farmera and securities of 
Hoodah Pyekan appertaining to the zemin- 
daree of Midnapore, for arrears of rent 
amounting with interest and costs to Rs. 
4,244-8, In April 1869, execution was taken 
out by the Nowab against all the judgment- 
debtors, but the property of the lesseo 
Sreemunt: Pal was alone attached. The 
execution proceedings appear to have been 
struck off, but they were revived in Septem- 
ber 1869. 


Subsequently, or in September 1870, the 
netitioner by virtue of a decree passed by 
this Court became entitled, 'amongst other 
property, to execute the snid decree of the 
Deputy Collector for arrears of rent. On 
the petitioner’s application, his name was 
substituted as decree-holder for that of the 
Nowab, and in execution Rs. 43 were 
recovered by attachment and sale of the 
lessee’s property. The lessee died, and his 
sureties, who were jointly liable under the 
original decree, objected to its execution on 
the ground that the summons in the original 
rent suit had not been served upon them, and 
they prayed for a re-hearing of the suit under 
the provisions of Section 119 Act VIII of 
1859. Thereupon, the Subordinate Judge 
of Midnapore assuming that the case bad 
been transferred to his Court under the pro- 
visions of Act III of 1870, on the 8rd of 
August 1872 set aside the ex parte decree of 
the Deputy Collector, and fixed the 22nd 
August 1872 for the re-hearing of the case 
in the presence of both parties. 


The petitioner submits that the said order 
of the Subordinate Judge of Midnapore, dated 
the 8rd of August 1872, was passed without 
any jurisdiction, and ought to be set aside on 
the following grounds :— 


1st.—That the Subordinate Judge had no 
power under Section 119 of Act VIII of 1859 
to open an ex parte decree passed by the 
Revenue Court under Act X of 1859, parti- 
cularly when the application to set aside the 
decree was not made within the time pre-,. 
scribed by law. 

2nd.—That the Subordinate Judge was 
not justified in setting aside the said ex parte 
decree when there was no legal evidence 
before him as to the nonrservice of the sum- 
mons on the defendants, on which ground 
alone the said decree could be re-opened. 

The prayer is that this Court under the 
general powers of superintendence vested in 
it will set aside the order of the Subordinate 
Judge, dated the 3rd of August 1872, as 
passed without jurisdiction. 

a—20 
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The first question we have to consider is 
whether the case is governed by the proce- 
dure of Act VUI of 1859, or of Act X of 
1859. In the foi mer case, the period would be 
one not exceeding thirty days after any 
process for enforcing the judgment had been 
executed ; in the latter, fifteen days after any 
such process. It is admitted that if Section 
54 of Act X of 1859 applies, the application 
of the opposite party, the defendants in the 
rent suit, was beyond time. ` 

By Section 108 of Act VIII of 1869, B.C., 
it is enacted that whenever any suit or 
other proceeding under the provisions of the 
Acts mentioned in Schedule D, and amongst 
such Acts is Act X of 1859, “ shall at the 
“time when Act VIIJ of 1869 comes into 
“ operation, have been instituted before a 
** Collector or other officer having jurisdic- 
“ tion in such suit or proceeding, euch suit 
“ or proceeding and all appeals therein shall 
“ be heard and dete: mined, and execution of 
“ any decree or order therein shall be had, 
“ and the practice and procedure therein shall 
“ bo such and the same as if this Aci,” i. 8. 
Act VIII of 1869, “ had not beer ———--4— 

Act III of 1870 wns passed for the pur- 
pose of transfer:ing certain suits and proceed- 
ings to the Civil Courts which at that time, 
i. €., at the passing of the Act, were pending 
in the Revenue Courts, Section 3 of the 
suid Act will not apply to the case before us, 
for at the time of the commencement of the 
Act attachment had beenissued. Therefore, 
even if the forum was altered, and the Civil 
Court was substituted for the Revenue Court, 
the procedure would still have to be regulated 
by the provisions of the rent law. In this 
view of the case, the application made by the 
opposite party, not having been made within 
fifteen days after process for enforcing the 
judgment had been executed, was beyond 
time, and the Subordinate Judge had no 
jurisdiction to entertain such application. 

The order of the Subordinate Judge dated 
the 8rd of August 1872 is quashed, and the 
rule made absolute with costs payable by the 
opposite party. 


The 6th February 1873. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Review—New Evidence. 
Case No, 11 of 1872. 


Application for review of judgment passed 
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by the Hon'ble Justices F. B. Kemp and 
F. A. Glover, on the 5th of August 1872, 
in Segular Appeal No. l4 of 1872.* 


Brojendro Coomar Roy Chowdhry and others, 
Plaintiffs (Appellants) Petitioners, 


VETSUS 


Mr. J. P. Wise Defendant (Respondent) 
Opposite Party. 


Mr. J. T. Woodroffe and Baboos Sreenath 
Doss and Mohinee Mohun Roy for 
Petitioners. 


Mr. C. Gregory and Baboos Kalee Mohun 
Doss and Ram Churn Mitter for 
Opposite Party. 


On an application for review, the Court refused to 
receive as new evidence documents which had been 
available to the applicant and which he might, with any- 
thing like diligence, have obtained and filed in the Court 
below. 


Kemp, J.—Tauis is an application to the 
Court to review its judgment, dated the oth 
of August 1872,* on the following grounds:— 


1st.—That the Court was in error in hold- 
ing that the decree obtained by Mr. J. P. 
Wise agninst Radha Madhub on the 24th 
November 1860, after the suid Radha 
Madbub had executed the mortgage bond 
in favor of the petitioner for review, can be 
used as evidence against him in the present 
guit. 


2nd.—That the said decree, even if allow- 
ed to be used as evidence, cannot establish 
conclusively that the property in dispute was 
hypothecated to the defendant under the bond 
and the ijara lease dated the 16th Srabun 
1260. 


3rd.—That authenticated copies of the 
anid bond and lease have been obtained by the 
petitioner, and are filed herewith, which 
clearly show that the dispufed properties 
were never hypotheeated to the defendant, 

The pleader for the opposite party objects 
to the reception of the new evidence alluded to 
in the third paragraph of the grounds of re- 
view, and afterhearing himand Mr. Woodroffe 
for the applicant we are of opinion that the 
documents cannot be received. It is clear 
that they were available to the applicant, and 
with anything like diligence he might have 
obtained these copies and filed them in the 
Court below, for in the written statement of 





* 18 W, R., 829. 


1873.]. Civil 


THE WEEKLY REPORTER. 


Rulings. 131 


r 





the defendant, Mr. Wise, the applicant for 
review, who was the plaintiff in the Court 
below, was distinctly informed of the suit 
No: 10 of 1860, in which the original 
documents were filed. It was also intimated 
to him that the decree in that suit declared 
that the disputed properties were hypothe- 
cated for the debt due by Radha Madhub to 
Mr. Wise. Moreover, the decree of 1860 
was put in by Mr. Wise. 
` With reference to the decree obtained by 
Mr. Wise against Radha Madhub in 1860, we 
did not in our judgment treat it as eviderce 
by which the applicant for review was bound: 
we held, and still hold, that the decree of 
1860 declared that Mr. Wise had a lien 
over the disputed properties. Such lien, 
we may observe, was of a dute prior to the 
kut-kobala of the applicant for review, and 
was declared to subsist by the decree of 1860. 
There is also evidence that the lease which 
Radha Madhub granted to Mr. Wise was a 
“ daisoodee” lense. 
The application is rejected with costs, 


The 7th February 1878. 


Present: 


The Hon’ble J. B. Phenr and W. Ainslie, 
Judges. 


Act VI of 1871 s. 22—Act XXIII of 1861 
s. Ll—Appeal—Jurisdiction. 


Case No. 211 of 1872. 


Miscellaneous appeal from an order passed 
by the Subordinate Judge of Shahabad, 
dated the 28rd April 1872. 


_Mussamut Ruttunjote Kooer (Judgment- 
debtor) Appellant, 


versus 
Ram Doss (Decree-holder) Respondent, 


Baboos Romesh Chunder Mitter and 
Rughoobuns Sahoy for Appellant. 


` Baboos Annoda Pershad Banerjee aud 
Aubinush Chunder Banerjee for Respondent. 


When the decree or order which is the subject of 
appeal is made in a suit, whether during the execution 
proceedings or previously, the ee in dispute 
within the meaning of Act VI of 1871 s 92 is the sub- 
jJect-matter in dispute in that suit, and not the mere 
enoni of money which the order itself may directly 

ect. 


Accordingly, where a question such as is contemplate 
in Act XXIII of 1861 a. 11 was determined by the orde~ 
of a Subordinate Judge engaged ın executing a decree, 
the appeal from such order was beld to lie to the Districc 
Ju and not to the High Court, although the origina! 
sh ee in dispute which had Beet leas thar 
Ra, 5,000 had grown, by the addition of interest, to o 
sum exceeding Rs. 6,000, 


Phear, J—We think that the preliminary 
objection is a good objection, and muat pre- 
vail, 

It is admitted by both parties that the 
subject in dispute in the suit wherein the 

eciee was made was in amount or value less 
then Rs. 5,000. <A decree for the amount 
claimed with interest was, we understand, 
given on the 22nd September 1862; and the 
application for execution which is now 
brought before us was made some time in 
April 1872; but by that time the amount 
decreed had grown by the addition of interest 
toa sum exceeding Rs. 5,000. Upon the 
hearing of that application for execution, 
objections were raised by the judgment- 
debtor who seems to have been present. The 
Subordinate Judge overruled those objections 
and directed the execution to issue. 


It is this order of the Subordinate Judge 
agninst which the present appeal is preferred. 

Now by Section 11 Act XXIII of 1861, 
“ All questions regarding the amount of uny 
“ mesne profits which by the terms of the 
‘“ decree may have been reserved for adjust- 
“ment in the execution of the decree, &c., 
«+ * * and any other questions 
“arising between the parties to the suit 
“in which the decree was passed and relating 
‘to the execution of the decree, shall bo 
“ determined by order of the Court executing 
“ the decree, and not by separate suit.’”’ 

Evidently it is just such a question as this 
in the Section mentioned which was deter- 
mined by the order of the Subordinate Judge 
engaged in executing the decree, namely, by 
the order appealed against, 

The Section goes on to say :—“ And the 
“order passed by the Court shall be open to 
“ appeal.” a 

This then is an order made, as it seems to 
us clearly, in the suit in which the decree 
was made, and not in a separate suit, and is 
an order which by the terms of this Section 
is open to appeal. 

Section 22 Act VI of 1871 is the enact- 
ment which now provides for the course of 
appeal, It says :—** Appeals from the deerees 
“and ordets of Subordinate Judges and 
“© Moonsiffs shall, when such appeals are al- 
“lowed by law” (the present appeal is one of 
them) “lie to the District Judge, except 
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‘whore the amount or value of the subject- 
“matter in.dispute exceeds Rs. 5,000, in 
“ which case the appeal shall lie to the High 
“ Court.” 

' Now, the present appeal is an appeal from 
the Subordinate Judge, and it will, therefore, 
lie to the District Judge, unless within the 
meaning of this Section the subject-matter 
in dispute exceeds Rs. 5,000. 

Baboo Romesh Chunder Mitter has urged 
upon ‘us with ‘much force that the subject- 
matter in dispute between the parties to this 
appeal is‘the amount which is at this time 
due under the decree, and which will be 
levied against one of them if the order of 
the Subordinate Judge now appealed against 
is allowed to have force, It appears to us, 
however, that when the decree or order which 
is the subject of appeal is a decree or order 
made in a suit, whether during the execution 
proceedings or previously thereto, the sub- 
ject-matter in dispute within the meaning of 
this Section is the subject-matter in dispute 
in that suit, and not the mere amount of 
money which the order itself may directly 
affect. This view has already been taken by 
Judges of this Court, for it has been lately 
determined by a decision,*, which is reported 
in LX Bengal Law Reports, page 195, that 
the subject-matter in dispute in a suit is the 
subject-matter for which the plaint is brought, 
and is not limited in the case of an appeal to 
the amount which the decree may have 
awarded as between the parties to the appeal. 

It appears to us that if we put any other 
construction than that which we have men- 
_ tioned upon the words, we should make the 
Section have an operation which could not 


have been contemplated by the Legislature, - 


for it would cause the appeal to shift from 
ane Court to the other, merely by such lapse 
of time as would suffige to make an amount 
which when decreed fell below Ra. 6,000, 
grow by the increment of the interest to a 
sum above Rs, 5,000. 
. It appears to us very clear that the order 
which is now appealed against is an order 
made in the course of a suit, the original 
subject-matter of dispute in which was, by 
the admission of the parties, an amount less 
than , Rs. 5,000, and we think for that 
reason under Section 22 Act VI of 1871 
the appeal lies’ to the District Court, and not 
to this Court, , 

We think.the application must be rejected 
with costs. , 
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The 7th February. 1878. ` 


Present: 
The Horble J. B. Phear and W. Ainslie 
Judges.’ 
Dispute as to Ju nt-debtor’s Property 


Attachment— Sale. 
Case No. 298 of 1872. 


Miscellaneous appeal from an otder passec 
by the Judge of Gya, dated the 291! 
June 1872. 


Ram Chunder (Decree-holder) Appellant, 
versus 


Nund Lall Bose and another (Jadgment. 
debtors) Respondents. 


Mr. R. T. Allan and Baboo Motee Lal 
Mookerjee for Appellant. 


Baboos Obhoy Churn Bose ind Nel Madhu 
Bose for Respondents. 


The fact of a judgment-debtor’s property being th 
subject of an existing suit is no hindrande to its being 
attached in execution; but itis in the discretion of th 
Court to order its sale at the fittestand most proper time 


Phear, J.—It appears to us that the Judge 
has refused execution in this case under the 
influence of some misapprehension. Section: 
212 to 215 of Act VOI of 1859 prescribk 
the mode in which application for executior 
and attachment of property should be made 
And Section 215 enacts that if the applica 
tion is regular in all respects according t 
the provisions of the preceding Sections, th: 
Court shall order execution of the decre 
according to the nature of the application 
that is, according as the particular form o 
attachment which is asked for. 

In this case we understand that the pro 
perty which the judgment-creditor sough 
to have attached was duly specified, an 
there was no practical difficulty in the wa: 
of attaching it. The Judge refysed to attac! 
solely orf the ground that this property wa 
the subject of an existing suit between th 
present judgment-debtor and some othe 
party. For thisrenson the Judge though 
that the property only amounted to a con 
tingent right and interest, and could not b 


declared to be the subject of attachment ani 


sale. Itmight, bo doubt, be unadvisable in th 
interest of all parties concerned, that the sal 
of a property so situated should be ordered 
But it appears to us that there is nothing i 
this state of things to prevent the propert; 
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from being attached, It either is the property 
of the judgment-debtor, or it ia not so at the 
present time: if it is the property of the 
judgment-debtor, the judgment-creditor has 
aright to haveit attached as he asks to 
have it; and the judgment-debtor has no 
right to make any opposition to this. On 
the other hand, if it is not the property of 
the judgment-debtor, he has no concern 
whatever in the matter. The parties to 
whom the property which is so sought to be 
attached, really does belong, if it does not 
heloug to the judgment-debtor, may them- 
selves come in under the course of procedure 
presciibed by Act VIII, and upon makivg 
iheir- rights clear hrave the attachment re- 
noved. It seems to us that neither in the 
one alternative nor in the other has the judg- 
ment-debtor a right to be heard on this 
juestion ; while, on the contrary, it seems 
io us that the Judge ought to have ordered 
»xecution by way of the attachment which 
was sought. Itwill, of course, remain in his 
liscretion, having regard to all the circum- 
atances of the case and the relations between 
she parties, to order the sale of the property, 
when attached, ut the fittest and the moat 
proper time. 
The appellant must have his costs. 


The 15th January 1878. 


Present: 


sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague Smith, Sir Robert P. Collier, 
and Sir Lawrence Peel. 


Tindoo Law—Deeds of Gift and Adoption—Spe- 
cial Appeal — Issues — Contracts— Damages— 
Specific Performance—Declaratory Decree. 


On Appeal from the High Court of Judica- 
ture at Fort William in Bengal. * 


Noggendro Chundro Mittro 
VETSUS 
Sreemutty Kishen Soondory Dagseo. 


Plaintif sued defendant for himself and as dian 
f his minor son (N) to set aside two deeds reladng to 
he adoption of the said minor and all to be, the one, 
n agreement to give, and the other, an agreement to take, 
he child into adoption. 

Hegt that the deeds in form were not mere agreements 
> gree and take, but deeds of gift and adoption, and 
hat interchange was not necessary or important. 

HeLD that, uf the defendant gave, or was kde 


to 
ive, the child, the plamtıff had no nght to sue for a 





* From the judgment of Norman and E. Jackson, JJ , 
ı Special Appeal No. 2153 of 1868, decided 5th Maroh 
869,—11 W., R., Civil, 196. 
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declaratory decree on the ground that the deeds weia 
null and void because of the non-performance of certara 
religious ceremonies. 

HE.p that the most important issue in the cause was 
whether there was an actual delivery of the child; but 
that as the Lower Appellate Court did not try that issuc, 
the High Court was in error in deciding the case m 
special appeal upon that issue. 

Hep that the deeds were not actually necessary to 
render the adoption valid ; and if they were set aside, 1. 
might be proved aliunde. 

The breach of an eement by one of the parties 1s 
a ground for am action for damages, or for specific per- 
formance, but not a ground for setting aside the contract, 
or declaring it null and void. 

A declaratory decree is not a matter of absolute right 
but may be granted or not at the discretion of the Court. 


THE appellant was the defendant, and the 
respondent the plaintiff, in the suit below. 
The suit was brought against the defendant 
for himself, and as guardian of his minor son, 
called in the plaint Noggendro Chundtio 
Mittro, to set aside two deeds dated 30th 
Joistee 1271, relating to the adoption of the 
minor abovementioned. 


The plaintiff was the widow of Dwarka- 
nath Ghose, deceased, who died childless. 
There was no dispute as to the fact of her 
having received permission from her deceased 
husband to adopt a son. The plaintiff, in 
her plaint, described the deeds: the one, as 
a deed by which the defendant agreed tv 
give the said Noggendro Chundro Mittro, 
his minor son, to her for adoption in tho 
dattakn form ; and the other, as a deed by 
which she agreed to take the said child into 
adoption. ‘The case of the plaintiff was that, 
notwithstanding the deeds, the defendant 
refused to give the child, and that therefore 
the form of adoption had not been complied 
with. The case of the defendant (see his 
wiitten statement) was that the deeds weie 
not mere agreements, but that the deed 
executed by the plaintiff was a deed of adop- 
tion, and the deed executed by the defendant 
a deed by which he actually gave hia son ia 
adoption, and that the plaintiff actually took 
the child, after the completion of the neces- 
sary rites and ceremonies. He stated that 
the plaintiff could not recede fiom the deed 
of adoption, and that he, the defendant, could 
not act contrary thereto. He proceeded— 
“ Now, when the said son, by virtue of his 
having been adopted, has obtained for himself 
and his heirs the legal proprietorship of tle 
immoveable and moveable property, and has 
become the undisputed Malik of the estate 
(referring to the estate of the plaintiffs 
decensed husband) for ever, according to the 
precepts of the Shastras, in that case the 
plaintiff has no power to iguore the adopted 
son’s tights ; for the giving and taking when 
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completed cannot be revoked, and the plain 
tiff has no rigbt to undo that which she has 
done in obedience to the command of ber 
husband, and the Court cannot interfere in 
that which the plaintiff has already done.” 
Further, he contended that, from the terms 
of the deed executed by the plaintiff, it was 
clear that the child bad been adopted, and 
that the necessary rites enjoined by the 
Shastras had been performed ; that the child 
had ceased to belong to his, the defendant’s 
gotra or family, and had been enrolled in 
the gotra of the plaintiff, and that the name 
and family name of the child had been 
changed from Mittro to Ghose after the 
family name of his adoptive father. 

The deeds in form are certainly not mere 
agreements to give and take in adoption. 

The deed of gift addressed to the plaintiff 
commences—“ This is a deed whereby the 
child is given in adoption,” ‘Then, after 
reciting that the plaintiffs deceased husband, 
in consequence of his baving no issue, had 
during his life given permission to the plain- 
tiff to adopt a male child, and that the 
plaintiff had asked the defendant for a child 
to compensate for the said defect and to per- 
form the funeral rites of the plaintiff and 
her husband, &c., proceeded in the operative 
part of the deed as follows :— 

“ I have willingly given in adoption my 
second son, Noggendro Chundro Mittro, by 
my third wife, Sreemutty Monmohinee, under 
the altered name of Soshee Nauth Ghose. 
The snid male child with whom henceforth I 
have no right at all according to Shastras, 
and who has thus become divested of gotra 
appertaining to my family, and being equal 


to the son of your body, has thus become, 


vested with family rights and gotra (lineage) 
appertaining to your husband’s family, under 
the name of Soshee Nauth Ghose, will dis- 
charge or perform all the secular, as well os 
nll the religious, duties of your husband’s 
family, and will be the owner himself and his 
heirs for ever of all your hosband’s property, 
namely, his zemindary, and all immoveable 
ns well as moveable property, and lauds pay- 
ing rent or rent-free, which stand in his own 
name or in benamee, and which exist at 
present or may hereafter be acquired. For 
this effect, I have executed the deed whereby 
the child is given in adoption with the fol- 
lowing respectable witnesses, that it will 
prove efficacious in future.” 

The deed executed by the plaintiff address- 
ed to the defeudant, commences :— 

“ This isa deed of adoption. My husband, 
the late Dwarkanath Ghose, died without is- 
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sue, leaving me his heiress, on the 30th June 
1863, corresponding to the 17th Assar of the 
year 1270. My husband, in consideration of 
his having no issue in his lifetime, gave mə 
permission to adopt a son for the due per- 
formance of the funeral rites of himself and 
of his ancestors, paternal and maternal, and 
of myself, aud for the due observance and 
continuation of the religious ceremonies and 
other ancestial duties, and the other rites and 
ceremonies peculiar to hia family, aod fitted 
to his social position, and for the care of ‘his 
property, &c., and for the preservation of bis 
name and honor, had expressed his desire 
that the son so adopted might be the exclu- 
sive proprietor of all his property and zemin- 
dary, aud that none else might have any right 
or title to his property. At present, in obe- 
dience to the aforesaid injunctions, aud with 
the unanimous consideration and opinion of 
myself and my near relations and members 
of the family, knowing you to be my sincere 
and faithful friend, and believing that by 
means of your respectable family the objects 
nimed at by myself and my husband will be 
realized, J do, with the prescribed rites and 
ceremonies, adopt as my son Noggendro 
Chundro Mittro, your second son by your 
third wife, Sreemutty Monmohinee. The said 
Noggendro Chundro Mittro has thus become 
divested of all the rights and gotra (lineage) 
appertaining to your family, and has become 
vested for ever with the rights and gotra of 
my husband’s family under the name of So- 
shee Nauth Ghose. By virtue of which he, 
having become equal to the son of my body, 
is become the owner himself and his heirs of 
all my husband’s ancestral and self-acquired 
property which stands in his own name or 
benamee, namely, zemindary and lands, rent- 
paying as well as rent-free, and gardens, &c., 
and all the moveable and immoveable proper- 
ty, &c. He will henceforth perform, in the 
manner described above, the funeral rites, 
&c., of myself and my husband and of his 
(my husband’s) paternal and maternal ances- 
tors, and shall also perform the religious and 
family rites and other duties for ever. Dar- 
ing his minority, I, his mother, shall take care 
of all his property.” 

The deeds having been executed and 
nttested were both registered aud made over 
to the plaintiff’s mooktar. 

The case was tried before the Principal 
Sudder Ameen, and amongst others the fol- 
lowing issues were laid down: Whether the 
ndoption of the child was complete or not, 
that is, whether the requirements of the 
Hindoo law were carried out or the gift was 
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complete and the child not made over. | executed, the suit was useless and must 


ether the defendant refused to make over 
child to the pluintiff or not. ‘Witnesses 
‘e examined on both sides, and several let- 
| which passed between the defendant and 
ijonarayan Singh, the brother of the 
antiff, were put in evidence. The Princi- 
Sudder Ameen found that no religious 
amonies were performed ; he also tried as 
istinct issue whether there was a formal 
very and acceptance of the child, and 
ad that issue in the negative in favor of 
plaiutiff. He said :— 
It is true that the language of the instru- 
its convey the idea that there was gift and 
>ptunce, as well as completion of cere- 
les; but as the plaintiff denies them in 
a judicial determination on these points 
mes necessary. It has been already 
blished that the ceremonies were not 
‘ormed ; therefore it remains to be seen 
ther there was formal gift and acceptance 
she boy, as well as due delivery of deeds. 
the witnesses of the plaintiff are to be 
eved, and I see no reason to doubt their 
icity from their respectable position, 
her was there gift or acceptance of the 
nor due delivery of the deeds.” 
t is not very clear what the Principal 
der Ameen meant by the latter words, 
r due delivery of the deeds,” or by-the 
ds used in another part of his judgment 
rhich he says :—‘‘ It has been established 
the deeds are void for want of delivery.” 
s clear that he did not use the word 
livery” in the technical sense in which that 
dis used in England when applied to the 
sution of a deed.. He probably meant 
; the deeda were not interchanged ; but 
was not necessary or important, if ‘the 
ls were deeds of gift and adoption, and 
mere agreements to give and adopt, 
| deed executed by the defendant was 
vered to the plaintiff. The, fact that 
deed executed by the plaintiff was re- 
ed by her and not handed over to the 
dant would rather tend to show that 
aat time it was considered that the child 
been adopted. For if the child was 
oted, the plaintiff became his mother and 
‘dian, and would naturally keep the deeds 
ift and adoption on behalf of the child 
svidence of the adoption, and as part of 
muniments of her child’s title to his 
ative father’s estates. [Be this as it 
, however, it is clear that the deeds were 
‘uted. ‘They are admitted by the plain- 
in the plaint and by the defendant in his 
ten statement. Indeed, if they were not 


fail. ] 

Jn concluding his judgment the Principal 
Sudder Ameen said— 

“ Summing up, therefore, what has been 
stated above, it is clear that there has not 
been a due performance of the ceremonies, 
and the effect of the deeds was that it was 
agreed that the child should be made over 
for adoption ; but the defendant has not done 
what he was required to do, namely, to hand 
over ‘the child to the plaintiff; it is, there- 
fore, ordered that the suit of the plaintiff be 
decreed, and she be declared to be not bound 
by the deeds dated the 30th Joistee 127), 
which are also declared cancelled and inoper- 
ative. The costs of the plaintiff to be paid 
by the defendant.” 

Upon that judgment the following decree 
was drawn up :— 

“Tt is ordered that this case be decreed ; 
that the female plaintiff may not be required 
to observe the document dated the 30th Jeyt 
1271, which has been declared null and void ; 
aud that the costs of the female plaintiff be 
paid by the defendant.” 

The defendant appealed to the Judge upon 
the following, amongst other, grounds :— 

“6. That, according to Hindoo law, tha 
Court below was wrong in supposing that 
more ceremonies than the actual giving and 
receiving of the child are necessary and 
essential for the completion of a Sudra adop- 
tion, The non-observance of any other 
ceremony does not invalidate a Sudra adop- 
tion, a8 will be borne out by Hindoo law and 
decisions. 

“7. That, from the judgment of the 
Court below, it is clear that it has considered 
adoption in general, and not asa Sudra adop- 
tion only, which was the sole point for con- 
tention in this suit.” 

The 14th ground of appeal was— 

“That the Court below was wrong in 
deciding that the delivery of the child and of 
the two primary documents were not proved, 
inasmuch as there was sufficient satisfactory, 
evidence in the case to establish the same.” 

The appeal was transferred by the Judge 
to the Additional Judge. The latter did not 
try the issue whether there was an actual or 
formal delivery of the child or not. He said— 

“ Wo now come to the merits of the cage. 
The first point to be noted is that the issue 
in this case has been uuneccessarily widened. 
Appellant contended that ceremonies had been 
performed, and brought forward witnesses 
who distinctly swore that not only the giv- 
ing and taking, but a number of other reli- 
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gious rites were performed. It was, there- 
fore, quite unnecessary on the part of the 
Lower Court to enter into the question of 
what rites are or are not essential to a Hindoo 
adoption. If the defendant’s (appeliant’s) 
witnesses are to be believed, not on/y essen- 
tial but admittedly non-essential rites were 
performed. Defendant (appellant) must 
abide by the evidence which he adduces, and 
stand or fall with tt. His virtual plea 1s 
that all or many of the ceremonies were 
performed, He cannot, in the same breath, 
urge that one only (that of giving and tak- 
ing) was performed, and that one only ts 
necessary to the validity ofa Sudra adop- 
tion. 

“ If the above view is correct, the simple 
issue in this case is -whether the ceremonies 
of adoption have been performed (as alleged 
by appellants).or have not been performed. 


«The Lower Court has found, after a 
careful inquiry and weighing of evidence, 
documentary and verbal, on either side, that 
no religious ceremonies of any sort were 
performed, and on the numerous grounds 
recorded in its judgment has expressed an 
opinion that defendant’s witnesses are not 
to be believed, whilst plaintiff’s (respond- 
ent’s) witnesses are stating the truth when 
they say that no ceremonies have ever been 
performed. The Lower Court also lays 
great weight on certain expressions used in 
a letter from appellant, dated 18th Cheyt 
1271, which contains, in the Lower Court’s 
opinion, expressions justifying the inference 
that, by defendant’s own admission, no 
religious ceremonies had been performed, and 
consequently no valid adoption had taken 
place. The question before the Court is 
whether the finding of the Lower Court on 
the above question of fact is correct or not. 
If it is, plaintiff's (respondents) claim for 
cancelment of documents must be decreed, 
for it is admitted on all hands that an adop- 
tion deed is void in the absence of a reli- 
gious ceremony or ceremonies. 


“a After a carefal consideration of the 
evidence, both verbal and documentary, 
adduced on either side, the conduct of the 
parties, and the various probapilities and im- 
probabilities which have been brought to the 
notice of the Court by the Counsel on either 
side, this Coart has come to the conclusion 
that there is no valid reason for disturbing 
the finding of the Lower Conrt to the effect 
that no ceremonies were performed, and that 
consequently the deeds of adoption filed in 
the cage are null and void. 
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“ The appeal is, therefore, dismissed with 
costs.” : 

The defendant appealed specially to th 
High Court. 

The fourth ground of appeal was— 

“A, If any ceremonies were essential, the 
legal effect nnd weight of the evidence show 
that such had been performed, aud such evi- 
deuce could not be affected by the failure 
of defendant’s witnesses to prove the per- 
formance of other non-essential ceremonies.” 

That ground of appeal wus clearly direct- 
ed to that part of the judgment of the Ad- 
ditional Judge in which, after saying that, 
if the defendant’s witnesses weie to be 
believed, not only essential, but non-essential 
rites were performed, ‘he could uot iu the 
same breath say that one only—that of giv- 
ing and taking—was performed.” 

It appears to their Lordships that the view 
taken by the Additional Judge was not cor- 
rect. The question to be determined was 
not whether the child was legally adopted 
or not, but whether there was sufficieut 
ground for setting aside the deeds or declar- 
ing them to be void. Ifthe defendant gave 
the child, or was willing to give the child, 
the plaintiff had no rigbt to sue him in 
order to have a declaratory decree that the 
deeds were null and void because certain 
religious ceremonies necessary to constitute 
a valid adoption had not been performed. 

If the defendaut executed the deed of gift, 
which was admitted, and formally delivered 
the boy, it was the plaintiffs own fault if 
she did not formally accept the child and 
cause the religious ceremonies to be perform- 
ed. If she chose to execute a deed, declaring 
that the child had been adopted by her with 
the prescribed rites and ceremonies, when iu 
fact the child had not been even given, it 
was her own fault. 

The most important issue in the cause 
was whether there was a formal gift of the 
child, or, in other words, whether there was 
an actual delivery of the child in addition 
to the execution of the deeds, That issue 
was not*tried by the Additional Judge. 

The defendant appealed specially to ‘the 
High Court, and that Court held that it was 
not necessary to determine whether or not 
a Sudra can be adopted without the perform- 
ance of religious ceremonies, and dismissed 
the appeal upon the ground that there was 
no actual giving and receiving of the child. 
They said— 

“We see no necessity to go into the ques- 
tion whether or not a Sudra can be adopted 
withont the performance of religious ceremo- 
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tea, namely, the offering of the burnt sacri- 
ice, &c. 

“ The contention of the special appellant 
e, that by the execution of two deeds, the 
ne purporiing to be a gift, and the other 
in acceptauce of the child by the several 
urties respectively executing the deeds, 


here was a valid giving aud receiving of 


ihe child, so as to make him the adopted 
30n of the person who by these deeds 
uppears to have accepted him as a son. 

‘We think there is no foundation for the 
argument of the special appellant. It appeara 
io us that the giving and receiving of a son 
n order to constitute a valid adoption, 
nust be an actual giving and actual receiviug 
of the child.” 

The High Court appears to their Lordships 
O huve been in error iu cousidering merely 
vhether there was any valid adoption or not, 
stead ot considering whether, if there 
was no adoption, it was owing to the fault 
of the defendant, or to the fault of the 
olaintif herself. They ulso appear to have 
seen wrong in holding on special appeal 
-hut there had been no actual giving of the 
hild when the Additional Judge had not 
Tied that issue. They suy— 

“By the grounds of special appeal filed, 
he appellant does uot suggest that there 
as heen any actual giving and tuking of the 
thild, but only a constructive giving and 
aking by the execution of the deeds. We 
hiuk that, assuming the facts relied upon 
is regards such giving and receiving to be 
‘stablished, it is not shown that there was 
u this case any valid adoption. The change 
f name, supposed to be evidenced by the 
leeds, 18 not a sufficient overt act to show 
‘hat the child was given and received.” 

With reference to that statement it appears 
o their Lordships that the fourth ground of 
ippeal to the High Court referred to that 
jart of the decision of the Additional Judge 
n which he held that the defendant could 
tot rely upon the giving and taking alone, 
ind that the only issue was whether the 
‘eligious ceremonies had been petformed. 
Che word “ ceremonies” in the fourth ground 
‘f uppeal to the High Court was clearly 
ntended to include the actual giving and tak- 
ng, or delivery and acceptance of the child, 
or the Judge treated this giving and taking 
s3 a ceremony, but as one upon which alone 
he defendant could not rely. The judg- 
nent of the Judge is far from clear, arising 
rom the use of the words “ceremonies” and 
‘religious ceremonies.” He treats the giving 
ind taking as a ceremony, but whether as a 
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religious ceremony is not clear. He flnds thar 
the decision of the Principal Sudder Ameer: 
that no religious ceremonies were performed 
wus correct, and afterwards speaks of the 
same finding as one to the effect that no cete- 
monies were performed. Looking to the 
fact that the finding of the Principal Sudder 
Ameen that there was no formal giring and 
taking wna distinct, and in addition to his 
finding that no religious ceremonies were 
performed, their Lordships think that ihe 
Additional Judge did not try or determine 
the issue whether there was a formal giving 
aud taking notwithstanding the fourteenth 
ground of appeal to the Judge. This bey 
80, it appears to their Lordships that the 
High Court were in error in deciding the 
case upon the ground that there was no ne- 
tual giving and actual receiving of the child. 

Iu the case of Sreemutty Joymoney Dos- 
see v. Sreemutty Sobosoonde:ce ‘“Dossee 
(Fulton’s Reports, 75), it was held by the 
Supreme Court in Caleutta that amouvss 
Sudius no religious ceremony except in the 
case of martiage is necessary. 

If the Judges of the High Court consi- 
dered that this suit was mamtninable if there 
was no valid adoption, they ought to havo 
determiued whether, in the cage of Sudrnag, 
any religious ceremonies were necessary to 
render au adoption valid, and if they consi- 
dered that religious ceremonies were not 
necessary, they ought to have directed the 
Judge to try whether there wus a formal 
delivery of the child, or whether the defend- 
unt refused to deliver him, an tissue upon 
which the defendant had appealed to tho 
Judge from the fiudmg of the Principal 
Sudder Ameen. If their Lordships thoughs 
that this suit could be muintuined they would 
now do what they consider the High Court 
ought to have dune, but their Lordships do 
not consider that this suit is uuder Quy cr- 
cumstances maintuinuble, 

The suit 13 not to set aside the adoption, 
or to declare that there was no valid adop- 
tion, and thus to remove a doubt as to the. 
child’s title to the estates. It~ig merely to 
set aside the deeds. ‘Chey were not actunlly 
necessary to render the adoption valid, and 
if they be set aside the defendant or the 
child may prove the adoption aliunde. 

It was stated by the Principal Sudder 
Ameen that the estates of the plaintifi’s 
deceased husband were of considerable value, 
paying a rental of Rs. 40,000 a year. 
The suit was valued at only Rs. 1,500. 
The appeal to Her Majesty in Council was 
allowed upon the ground that the suit indi- 
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rectly involved a claim to property of not 
* less value than Rs. 10,000. The defendant 
pleaded that the suit was undervalued, but 
the Principal Sudder Ameen held that, as 
the pleader of the defendant had not argued 
the point, it might be presumed to have been 
given up. It would have been difficult for 
the defendant to contend that the suit, to 
have the deeds declared void or set aside, 
was of greater value than Rs. 1,500. The 
case was accordingly tried as a suit of that 
value. The consequence was that the regu- 
Jar appeal went to the Judge, and only a 
special appeal to the High Court If the 
suit had been valued at Rs. 5,000 the 
appeal to the High Court would have been a 
regular appeal, in which they, aod upon 
appeal from them, this tribunal could have 
examined the evidence and determined the 
issues in fact. 


If a decree be made declaring that the 
deeds are invalid, a suit may still be brought 
by the infunt to try his title to the estates, 
and in that suit the evidence may have to be 
weighed by the High Court, and afterwards 
by the Judicial Committee of the Privy 
Council. It would be very unsatisfactory if 
the deeds should be declured void in the 
present suit, and the adoption should after- 
wards be upheld in a suit by the iufant 
against the widow, or any other child who, 
upon the faith of a declaratory decree in this 
suit, may be given to the plaintiff in adop- 
tion, and be adopted by her. 

No fraud on the partof the defendant has 
been alleged or proved ; all that has been 
charged against him is that he refused to 
give the child, or to execute a deed in cancel- 
lation of the former deeds. 


If the instruments operated merely as 
agreements to give and accept the child in 
adoption, as contended by the plaintiff, the 
breach by the defendant of his agreement to 
give would not render the deeds null and 
void. The breach of an agreement by one of 
the parties thereto is a good ground for an 
action for damages or for a specific perform- 
ance, but it does not render the contract 
void or constitute any ground for setting it 
aside, or for declaring it to be null and void. 

The cause of suit is stated in the plaint to 
have arisen on the 10th Choitro 1272, when the 
defendant “denied executing,” meaning 
‘C refused to execute” an ikrarnamah in can- 
cellation of the ikrarnamahs aforesaid. One 
of the plaintiff ’s objects, as.stated in her 
plaint, in having the documents set aside, was 
to throw off the burthen which was on her 
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in consequence of the deeds. The High 
Court says :— 

‘There was no adoption. The natural 


father of the child now refuses to carry out 
his intention to give his child for the purpose 
of adoption. But the deeds are capable of 
being at any time used by him or his son to 
prove that there was an adoption. Under 
such circumstances, it is clear that the plain- 
tiff has a right to come to the Court to ask 
relief, and pray to huve the deeds declared 
void. We interfere for the protection of her 
right to her husband’s property over which 
those deeds would cast a cloud, which it is 
necessary for the plaintiff’s security to 
remove,” 

Their Lordships have already alluded to, 
the absence of any allegation or proof of 
fraud on the part of the defendant, and also 
to the absence of any finding by the Judge 
upon the issue whether the defendant for- 
mally gave the child or refused to deliver 
him. If the child was lawfully adopted, the 
estates of the plaintiff’s deceased husband 
vested in him as son and heir, and the plain- 
tiff ceased to have the estate of a Hindoo 
widow therein; she also ceased to bave any 
power to adopt another son during the life 
of the child. 

It has been held that under the 15 and 16 
Vict., c. 85, s. 50, a declaratory decree can- 
not be made unless pluintiff would be entitled 
to consequential relief if he asked for it 
(Hooke v. Lord Kensington, 2 K. and J. 
756). The 15th Section of Act VIII of 1859 
is in similar terms. The plaintiff, upon the 
facts found, is not entitled to any relief 
against the defendant. It has been shown 
that, treating the documents as mere ngree- 
ments between the plaintiff and the father of 
the child, the pluintiff could have no right to 
maintain the present suit. Treating the 
instruments as deeds of gift aud adoption, 
which their Lordships consider them to be, 
there is no consequential relief to which 
the plaintiff would be entitled against the 
defendant if the deeds be declared void. 
Though deeds of gift and acceptance are not 
actually necessary for the validity of an 
adoption, they are still evidence in support 
of the child’s title as an adopted son, and of 
his rights consequent upon the adoption. In 
a case of conflicting evidence, in a guit brought 
on behalf of the child against an adopting 
mother ın respect of her deceased husband’s 
estate, a declaration by her, whether by deed 
or word of mouth, that she had adopted the 
child with all necessary ceremonies, would 
be strong corroborative evidence in the child’, 
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favor, In the present case there was con- 
flicting evidence as to the fact of a formal 
giving and taking, as well as to the fact of 
the performance of the necessary religious 
ceremonies ; and even upon the evidence of 
the plaintiff ’s own witnesses, notwithstand- 
ing the allegation in the plaint that the child 
has remained in the house of his natural 
father, it appears that tho child, whether 
ndopted or not, did reside for some time in 
the house of the plaintiff. There are also 
expressions in the letters from the plaintiff’s 
brother, from which it might be inferred that 
the child bad been adopted, and that the 
plaintiff was desirous to have the adoption 
suncelled. Their Lordships express no opi- 
ion upon the evidence with reference to the 
fact of adoption, as the case is now before 
shem merely upon appeal from a decision of 
the High Court upon special appeal. 

It is not a matter of absolute right to 
dbtain a declaratory decree ; it is discretionary 
with the Court to grant it or not, and in 
avery case the Court must exercise a sound 
judgment as to whether it is reasonable or 
not under all the circumstances of the case 
0 grant the relief prayed for. There is so 
much more danger in India than here of 
1arassing and vexatious litigation, that the 
Jourts in India ought to be most careful that 
nere declaratory suits be not converted into a 
1ew and mischievous source of litigation. 

The child is no party to the present suit, 
ind any declaration made in it with regard 
o the validity or invalidity of the deeds will 
10t be binding upon him ifa suit be hereafter 
nought on his behalf against the present 
oInintiff respecting the estate of her deceased 
1usband ; nor would it be binding in any 
ait between the child nnd the reversionary 
ire of the deceased husband after the death 
f the plaintiff ; or between the child and 
my other child who, ypon the faith of a 
leclaratory decree in this suit, may herenfier 
»e given in adoption or adopted by the widow; 
wr between the child and his natural brothers, 
wo any other, person who may hereafter 
laim to exclude him from the ‘heritage 
f his natural father’s property upon 
he ground that he has been adopted into 
mother family. Itappears to their Lordships 
hat, under these circumstances, it would 
10t be exercising a sound discretion, even if 
t could be done, to order the deeds to be 
‘aucelled or to set them aside or to detlare 
hem void. The defendant takes no interest 
inder the deed of adoption. A declaration 
nding upon him only and not upon the 
child would be worse than useless, for it 


would not protect the plaintiff, or any child 
whom she may adopt, from any claims on 
behalf of the defendant’s son to the estates , 
and it might induce some other person to 
give his son to the plaiutift in adoption ani 
also induce the plaintiff to adopt anothe 
child when the declaration in the decree 
could not be of any possible use to them. 

If the defendant’s son was adopted, the 
defendant had no power to cancel the decd 
of adoption, or to give the plaintiff per. 
mission to adopt another son. Nor would 
his refusal to send back to the plaintil’ 
her adopted son, or the fact of his har- 
bouring him in his original home invald- 
ate the adoption. Whether the child was 
adopted or not, the defendant was not bound 
to execute a deed in cancellation of the for- 
mer documents, and his refusal to execute such 
a deed could not give the plaintiff a cause 
of action as alleged in her plaint, or rightly 
subject the defendant to the costs of thio 
suit which have been awarded against him. 

It was suggested that a suit against the 
father, in his own right and as guardian of 
his mivor son, was tantamount to a suit 
against the father and the son. But that i3 
not correct. If the son had been made oa 
co-defendant, it would have been necessary 
to have a guardian appointed for him. If 
the child was adopted, his natural futher 
was not his guardian, In a suit by the 
plaintiff to set aside the deeds upon tho 
ground that there had been no adoption, the 
plaintiff had no more authority to constituts 
the father the guardian of bis son, by suing 
him ag guardian, than the futher would have 
had to coustitute the plainuff the guardian 
of the child, if he had sued her for a declara- 
tion that the child had been validly adopted. 

This is not a mere technical objection. If 
the father really cee to give the child in 
adoption, because he did not desire to havo 
him adopted, he was not a proper person to 
protect the child’s interest, or likely to mnke 
the best case on his behalf in a suit to 
declare the adoption invalid. In making, 
these remarka their Lordships do not desire 
to impute to the father, in the present cne, 
any neglect of his son’s interests, for ho 
appears to have desired to establish the adop- 
tion, and to have acted properly in refusing 
to execute a deed of cancellation when undei 
the belief, whether right or wrong, that the 
adoption was complete, 

The law is clear upon the subject of 
guardianship of male minors. 

By Act No. 40 of 1858, passed before this 
suit was instituted, it was enacted that the 
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caro of the persons of all minors (not being 
European British subjects), and the charge 
of their property, shall be subject to the 
jurisdiction of the Civil Court; and by Sec- 
tion 8 it is enacted that, where the property 
is of small value, the Court having jurisdic- 
tion may allow any relative of a minor to 
institute or defend a suit in his behalf. In 
other cases a certificate of administration is 
necessary. 

The suit must be treated as one against 
the defendant, the father, alone; and for the 
reasons above given their Lordships will 
humbly advise Her Mujesty that the decree 
of the High Court, and the decrees of both 
the Lower Courts, be reversed, and that the 
suit be dismissed, and that the plaintiff (the 
respondent) do pay to the defendant (the 
appellant) the cosis of this appeal aad the 
costs in all the Lower Courts. 

It is hardly necessary to add that this 
decision will be no bar to the trial of the 
question whether the child was or was not 
duly adopted in any suit properly framed for 
that purpose. 


The 21st January 1878. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, and Sir Robert P. 
Collier. 


Jageer Tenure—Possessory Action—Onus Pro- 
bands. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Maharajah Juggeroath Sahee and another 
Versus 
Mussumut Allad*Kowur and others. 


In a suit toyrecover possession of certain lands upon 
the ground that they were granted as a jageer tenure by 
plaintiffs ancestor to one P and his lineal descendants, 
and that such descendant had failed: : 

HELp, that it was necessary for plaintiff to prove the 

t:alleged in his plaint, without which no cause of 
action would have been shown: and as the tenure was 
created in the proper and usual manner, À e., by pottah 
and kubooleut, ihe latter would be in the possession of 
plaintiff's ancestors, As this was not produced, no 
secondary evidence given of it, and no foundation laid 
for giving such evidence, it was unnecessary to go further 
into plaiptifi’s case. 


THis was a suit brought by the plaintiff to 
recover possession of certain lands upon the 





* From the judgment of Loch and Glover, JJ., in 
es Appeal No. 279 of 1867, decided 19th May 


ground that those lands were granted by an 
ancestor of his to one Pryag Roy to be 
held in jageer tenure, that is, to Pryag Roy 
and his lineal descendants, that Pryag Roy’s 
lineal descendant had failed, and therefore 
the plaintiff was entitled to resume possession. 

A good deal has been said on the subject 
of the burden of proof in this case. It is 
manifest that the plaintiff could’not, by merely 
alleging that a grant had been made and that 
that grant had failed, eutitle himself to a 
decree : some burden of proof must rest upon 
lim: and the only real question is, what, 
amount of proof could be reasonably expected 
from bim, so as to shift the burden of proof 
upon the defendants, Their Lordships are 
clearly of opinion that it was necessury for 
him to prove the grant which he alleged in 
his plaint, without which the plaiut would have 
shown no cause of action, namely, a grant to 
Pryag Roy ; for on whomsoever the burden 
of proof may lie with respect to the subse- 
quent part of the case, whether it lies on the 
plaintiff to prove that the descendants of 
Pryag Roy had failed, or upon the defend- 
ant to prove that they still lived, it 1s neces- 
sary to ascertain 10 whom the grant was made, 
in order to determine the subsequent question 
to be tried, namely, whose descendants have 
or have not failed. 

It appears by the plaintiffs own showing 
that this tenure was created in the proper and 
usual manner, namely, by a pottah and kuboo- 
leut, the pottah being the grant itself, which 
would be presumed to be in the possession of 
the defendants,—the kubooleut being also an 
original document, whereby the grantee 
acknowledges the grant, and that he holde 
upon the terms of the grant; this would be 
in the possession of the ancestors of the 
plaintiff, and would be expected to be found 
among his muniments of title. The plaintiff 
alleges that such a kubooleut did exist, but he 
has failed to give auy proof of it whatever. 
He has not produced the kubooleut ; he has 
not given secondnry evidence of it; he has 
not even laid the foundation for giving secon- 
dary evidence, if he had secondary evidence 
of it in his possession. He does not call any- 
body who has the custody of his muniments 
of title, or who is acquainted with them or 
with their place of custody, for the purpose 
of showing thar search has been made, and 
that no such kKubooleut has been found. 


Indeed, it is vot inconsistent with the plaint- 


iff’s case that such a kubooleut or some kuboo- 
Jeut under which this property was granted 
may at this moment be in his possession. He 
has contented himself with putting in certain 
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criminal proceedings instituted by him in 
1842 against his then Canoongoe, wherein he 
complained ‘that the Canoongoe had abstract- 
ed his records. It appears by those pro- 
ceedings that the Canoongoe was convicted 
and sentenced to imprisonment until he 
should deliver them up, but it is not shown 
that that sentence wasever executed, or if 
executed to any extent whether it had or 
had not the effect of inducing the Canoongoe 
to give up all or any of the records, Butit 
would appear from this proceeding, that, at 
all events, according to the plaintiffs showing, 
the kubooleut was in existence at no very 
distant time, namely, in the year 1842; and 
it appears to their Lordships that there 
would be, or ought to be, no very great diffi- 
culty in proving that such a kubooleut did 

-then exist, and that it was one of the docu- 
ments which were abstracted by the Canoongoe 
(if, indeed, it were so abstracted) ; because 
in these criminal proceedings no less than 
three witnesses were called, who gave a 
general description of the documents said to be 
abstracted, though they do not, indeed, spe- 
cify this. None of these witnesses are now 
called, nor is any explanation given of their 
not being called. It is not shown whether 
they are dead or absent, or whether it is im- 

_ possible to call them ; and the plaintiff him- 
self, who instituted these very proceedings, 
and who may be supposed to be cognizant of 
a document of such importance, if it existed 
among his records, does not think fit himself 
to give evidence. 

Under these circumstances there is an 
entire failure of proof of the kubooleut. No 
evidence either primary or secondary is 
given of it, nor indeed, ns before observed, 
has even the foundation been laid for giving 
recondary evidence. i 


But it has been contended on the part of the. 


plaintiff that the absence of this proof may 
be supplied by other evidence in the ĉase. 
It is said that the nature of the tenure is 
proved by the admissions of the defendants, 
and so far their Lordships are digposed to 
agree with the Counsel for the plaintiff. But 
then 16 is further alleged that it has been 
shown that Pryag Roy was the first person 
in possession of this property under the 
grant. Andif ithad appesred that Pryag 
Roy was in fact the first jageer in possession 
of this property, and that it had descended 
from Pryag Roy through father and son to 
the last owner, Deo Persaud, then it might 


have been that some evidence was given of 


the nature of the tenure and of the person 


to whom it was granted, independently of 


with respect to this issue. 








the kubooleut, so as to shift the proof upon 
the defendants; but their Lordships are of 
opinion that it is not proved that Pryag Roy 
was the person originally in possession, aud 
that, therefore, the absence of the kubooleut 
is not supplied by evidence of the description 
referred to. 


That being so, in their Lordships’ opinion, 


the plaintiff has altogether failed to prove 
the very foundation of his case, namely, the 
grant to Pryag Roy ; and therefore it becomes 
unnecessary to consider the questions which 
would have arisen if he bad given this proof. 
It becomes unnecessary to determine whether 
or not the descendants of Pryag Roy have 


failed, or on whom the burden of proof lies 
It is unnecessary 
to determine whether or not the defendants 
have shown that the grant was, as they 
allege, made to Anund Roy, nor to determine 
the truth or falsehood of the charge of 
forgery which has been preferred against 
them, If indeed the plaintiff had given any 
evidence whatever whereby he brought 
himself into Court, then the conduct of the 
defendants might have been material, for in 
such a case proof of the fraud and forgery on 
their part might have assisted the plaintiff's 
proof; but until the plaintiff has given evi- 
dence sufficient to bring himself into Court, 
all the subsequent questions become immate- 
rial and unnecessary to be inquired into. 
This their Lordships understand to have 
been substantially the view of the High 
Court, who declined to go into these ques- 
tions. 

For these reasons their Lordships are of 
opinion that the plaintiff has failed to prove 
his case, and that the judgment of the High 
Court is right ; and they will humbly advise 
Her Majesty that the judgment of the High 
Court be affirmed, and this appeal dismissed, 
with costs. 





The 24th January 1873. 
Present: i 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague Smith, and Sir Lawrence Peel. 


Enhancement —Notice—M iddleman—A lluvion — 
Act X of 1859, s. 17—Reg. XI of 1825, 
s. 4, ol. 1, 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 





* From o TRS 218 of Bayley and Phear, JJ., in 
R 


BTA À No. 218 of 1887, decided 3rd January 
! 18 2 w 1 65. 
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Soorasoonderee Daben and another, repre- 
sentatives of the late Gopal Lall Thakoor, 


VErsus 


Golam Ali. 


In a suit for arrears of rent in pursuance of a notice 
of enhancement, where it was adnutted that defendant 
was entitled to a perpetual 1ight of occupancy so long 
as he paid the proper rent, and also that he was a middle- 
man, and not a cultivator; and it oppenen from the 
kubooleut that a howaldaree amulnumah had been grant- 
ed at defendant’s request, without any rent for the first 
year, at varying rates less than Rs. 5 a kanec up to 
1264, and at the fixed rate of Rs. 6 pe: kanee m and 
after that year: 

HELD, that it could not have been intended that 
Rs. 5 should be the rent for that year only, but that 
the more reasonable construction was that that was to be 
the rent per annum during the remainder of the hold- 
ing, and that consequently the rent was not lable to 
enbancement beyond Rs. 5 a kanee 

HELD, that defendant might be liable under Reg 
XI of 1825, s. 4, cl. 1, but not in this sut which was 
under Act X of 1859, s. 17. If liable to enhancement 
at al, his rent could only be enhanced according to the 
pergunnah rate payable by similar holders. 

A suit to e ce being very different from a suit to 
recover arrears of rent at the rate originally fixed, HELD 
that plaintiff was not entitled to a decree in this suit for 
the rent of 1272 at the rate fixed in the kubooleut. 


THE appellants are the executors and re- 
presentatives of Gopal Lall Thakoor decensed 
who was the plaintiff in the suit below. 

The appeal is fiom a decision of a Divi- 
sion Bench of the High Court in Bengal, 
overruling a decision given in favor of the 
plaintiff by the Deputy Collector of Mada- 
reepore, Zillah Backergunge. 

The suit was brought on the 12th July 
1866, to recover the sum of Rs. 5,120 for 
arrears of rent for the year 1272, in pursu- 
ance of a notice of enhancement served unde: 
the provisions of Section 18, Act X of 1859, 
together with interest thereon, amounting 
altogether to the sum of Rs. 5,613-18-10 
with costs and future interest. 

The grounds of enhancement relied upon 
by the plaintiff were, 1st, that the value of 
the produce and the productive powers of 
the Jand bad increased otherwise than by 
the agency or at the expense of the defend- 
ant; and, 2ndly, that the quantity of land 
held by the defendant was greater than the 
quantity for which rent bad been previously 
paid by him. 

The excess as regards the quantity of land 
held by the defendant and in respect of which 
enhancement was claimed, consisted partly 
of lands within the boundaries described in 
the kubooleut under which the defendant 
held, partly of lands subsequently added 
thereto by alluvion. 

It is necessary to consider, Ist, whether 
the defendant is liable to enhancement ; 


2ndly, if liable, whether he was liable to be 
enhanced as a middleman or as a ryot; and, 
8rdly, if liable only as a middleman, whether 
he was liable to be enhanced in the manner 
and to the extent claimed by the notice. 
. The defendant produced a document pur- 
porting to be a pottnh executed by the plaint- 
iff. It was contended on the part of the 
plaintiff, and found by the Deputy Collector, 
that the document was a forgery. Their 
Lordships are of opinion that the High Court 
was right in holding that it was not material 
to determine whether the alleged pottah was 
a forgery or not, for a kubooleut, dated the 
4th Bhadro 1260, signed by the defendant, 
was produced on the part of the plaintiff, 
and was admitted by the defendant to be a 
genuine document. That document shows the 
nature and terms of the defendant’s holding; 
it is set out at page 94 of the record. By 
that instrument, after reciting that within the 
chur formed on the site of the old diluviated 
lands of the villages of Panchcotee and Chur 
Panchcotee, &c., bounded as therein men- 
tioned, there were about 8 drones, 6 kanees, 
and 8 gundahs of jungle waste land fit for 
cultivation, for 8 annas whereof, viz, 4 
drones, 3 kanees, and 16 cowries, the defend- 
ant had applied for a howaladaree amul- 
namah, at u rate of rent of Rs. -5 per 
kanee, without any rent for the then present 
year 1260; at the raté of Rs. 1 per kanee 
for the year 1261; at the rate of Rs. 2 
per kanee fur the year 1262 ; at the rate of 
Rs. 3 per kauee for the year 1268; and 
at the full customary rate of Rs. 5 for the 
year 1264, it was declared by the defendant 
that for 4 drones, 8 kanees, and 4 gundahs of 
land within the boundaries therein mentioned, 
the said Gopal Lall Thakoor had granted g 
howaladaree amuloamah according to the 
prayer contained in the said application, and 
the defendant then agreed ns follows :— 
“sWe shall till and cultivate the d. 4, k. 3, 
g. 4 (four drones, three kanees, and sixteen 
cowries) of Jand situate within the boun- 
daries aforesaid, less rukba,.at the rate 
of g. 4 {sixteen cowries), per kanee, viz, 
k.11, g. 4 (eleven kanees and sixteen cowries), 
that is, d. 8, k. 8 (three drones and eight 
kanees), and hold during the year 1260 with- 
out any rent, after which we shall continue 
to pay as rent according to the instalments 
mentioned below, year by yenr, and month 
by month,—in the year 1261, Rs. 66 (fifty- 
six), being at the rate of 1 rupee per kanee; 
in the year 1262, Rs. 112 (one hundred and 
twelve), being at the rate of Rs. 2 per kanee; 
in the year 1268, Rs. 168 (one hundred and 
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sixty-eight), being at the rate of Rs. 3 per 
kanes ; and in the year 1264, Rs. 280 (two 
hundred and eighty), being at the full cus- 
tomary rate of Rs. 6 per kanes. We will not 
make any objections or excuses on the ground 
of drought, inundation, death of tenants, 

absconding of them, sandy land, fitness or 
unfitness for cultivation, cultivated or not 
cultivated, and the like, and even if we do, 

they shall not be admitted. In the event 
of our making default in paying our rent 
according to the instalments, we will pay the 
arrear due with interest at the rate of 1 (one) ` 
rupee per cent. per mensem on the lapsed 
lustalments. Should we neglect to do so, 

the arrear will be realized with interest 
according to the law for the time being in 

force. After the month of Pous of the year 
1261 (twelve hundred aud sixty-one) notice 
of 15 days will be issued to us from your 
office to file a kuboolent, specifying the quan- 
tity of land and amouut of rent, according 
to Measurement as per boundaries. In the 

event of our not attending before the ameen 

who may be deputed to make the measure- 

ment, aud causing the measurement to be 
made and the rentto be fixed, the measure- 
ment will be made in our absence, and 

whatever quantity of land may be found 

on measurement to be oultivated or fit for 
cultivation, we shall be taken to’ have 
accepted and engaged for, as paré and parcel 

of this howala; out of the same, the culti- 
vated land in excess of the quantity men- 
tioned above, less rukba, shall be charged 
withrent, which being added to the rent fixed 
at the rates mentioned above, we will pay 
from the year 1261. We will take a pottah 

according to the practice of your zemin- 
dary office after executing a kubooleut, spe- 
cify the total quantity of land measured, 

with the reut thereof, at the rates mentioned 

above and progressive rates, being exempt 
from the payment of rent for two yaurs in re- 
spect of lunda fit for cultivation, continue to pay 
rent accordtug to the instalments and condi- 

tions mentioned in the kubooleut. „Woe shall 
not be uble to mnke any excuse or objection ! 
thereto, and even if we do, they shall not 
be admitted. To this effect we execute this 
Kubooleut, having received the howaladaree 
amulnamoh. Dated the 4th Bhadro 1260.” 

_ it was admitted on the part of the appel- 
Jant that the defendant was entitled to a 
perpetual right of occupancy so long aos 
he paid the rent which the appellant had 
a right to demand; but it was contended 
on his behalf that the rent was not fixed 
beyond the year 1264, and was therefore 
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subject to enhancement after that date. The 
defendant was a middleman and not a culti- 
vator of the land. By the express terms of 
the kubooleut he was to have a howaladaree 
allowance at the rate of 4 gundas per kanes, 
and he agreed to make no objection or 
excuse in regard to the payment of rent on 
account of the death or absconding of tenants. 
Indeed it was admitted that the holder was 
a middleman and not a cultivator of the land 
himself. In his judgment the Principal 
Sadder Ameen said :—“It is admitted that 
the holder is a middleman ryot ;” aud he 
held that the tenure of the defendant was 
nothing more than aright of occupancy and 
that he was liable to enhancement under 
Section 17, Act X of 1859. 

He said :—“ The tenant or holder of such 
a tenure is, strictly speaking, a ryot with n 
right of occupancy, whether he cultivates 
the land himself or sublets to others, and is 
a middleman. For enhancement of such na 
tenure there is no other law but Section 17 
of Act X of 1859, which is necessarily 
applicable ; notice under clauses 2 and 3 of 
Section 17 served on the defendants, under 
Section 13 of the Act, is therefore valid at 
law.” f 

Having held that the rent was subject to 
enhancement, he proceded to try to what 
extent it ought to be enhanced. There was 
a contest before him as to what quantity was 
within the boundaries specified in the kuboo- 
leut ; but he considered it entirely immate- 
rial, and held that all the cultivable lands, 
whether included within the boundaries or 
not, ought to be assessed at the same rate. 
He found that, instead of Bs. 5 per kanee (the 
plaintiff haviug claimed 16 by his notice), 
the rent ought to be rupees 10, 10 annas; 
and after deducting the howaladaree allow- 
ance at the rate mentioned in the Eubooleut, 
there were 16 drones 10 kanees and 17 
gundahs of cultutable land fit for assessmeut 
(p. 415), and that the jumma, according to 
that rate, was Rs. 2,881, 11 annas 7 pie. He 
held that the defendant, being a middleman, 
ought to have an allowance of 10 per cont. 
for collection. Deducting that allowance, he 
considered that thejummashould be enhanced 
to Rs. 2,599, 12 annas 11 pie, and gave the 
plaintiff a decree for the amount, with inter- 
est. 

Upon appeal from that decision, the High 
Court held that, according to the terms of 
the kubooleut, there was a grant from the 
plaintiff to the defendant of a permanent 
tenure at a fixed rate of rent, and that the 
plaintiffs suit ought to be dismissed. 
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Mr. Justice Bayley, in delivering his judg- 
ment, said :— 

“Tt is impossible, I think, to read this 
Eubooleut without coming to the conclusion 
that the intention of the parties was that the 
lessee should clear and cultivate jungle waste 
on the terms of merely rent-free, or partly 
progressive jumma allowed in those cases 
(and not in the case of cultivated lands), and 
that the full customary rent of Rs..6 per 
kanee from 1264 wae thereafter to be paid, 
I cannot think it reasonable or borne out by 
the deed that the lessor intended to prescribe, 
or the lessee intended to accept, terms such 
as that the lessea should bear all the expense 
and trouble of reclamation, and having dope 
30, was, in the first year after the full rent 
would be paid, viz., after 1264, to be liable 
to make over the reclaimed land to his lessor, 
or to have it ln 1265 enhanced to the highest 
rates of neighbouring cultivated lands ss to 
which no jungle waste had to be cleared.” 

The kubooleut did not contain the term 
“mocururree,” or the words “ from generation 
to generation,” or any word to that effect, and 
the kubooleut was one of modern date, and 
there was not asin Dhuuput Singh’s case* 
any long uninterrupted enjoyment ata fixed 
unvarying rent, It was however admitted 
by both parties on argument that the tenure 
was a permanent one. It is unnecessary for 
their Lordships to express any opinion upon 
that point, and they therefore abstain from 
doing so. Looking at the words of the 
kuboolent, their Lordships are of opinion that 
it was the intention of the parties that, in 
and after the year 1264, the defendant should 
hold at the fixed rent of Rs. 5 per kanee, and 
that consequently the rent was not liable to 
enhancement beyond that rate. It appears 
from the recital in the kubooleut that the 
defendant applied for afowaldaree amulnamah 
at the rate of Ra. 5 a kanee without any 
rent for the year 1260, and at varying rates 
less than Rs. 6 a kanee up to and inclusive 
of 1264, and-that a howaldaree amulnamah 
had been granted according to the defendant’s 
prayer. The rent was to be payable by cer- 
tain instalments, and the defendant agreed to 
pay it after 1260, year by year, and month 
by month, according to the instalments men- 
tioned in the knbooleut. In applying for an 
amulnamab at the rate of Rs. 5 n Kanee, 
it could not have been intended that the 
Rs. 5 should be the rent for the year 1264 
only : it is a much more reasonable construc- 
tion to hold that Rs. 6 a kanee was intend- 
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ed to be the rent for 1264 and during the 
remainder of the holding. The defendant, 
as a middleman, might be ruined if he were 
liable to have his rent enhanced in the man- 
ner contended for by. the plaintiff. By the 
terms of the notice it was proposed to ° 
enhance his rent from Rs. 280, the amount 
fixed for the year 1264, to 5,120 Rs. for 
the year 1272. The notice was dated the 
19th Cheyt 1271, and was served on the 
25th or 26th, not many days before the end 
of that month. It does not appear what rent 
the defendant was receiving from his ryots, 
but he could scarcely have had time before 
the end of the month of Cheyt to serve his 
ryots with notices of enhancement for 1272; 
yet, according to Section 18, any notice from 
him to his ryots to be available for 1272 
must have been given before the end of Cheyt 
1271. 

Their Lordsbips are of opinion that the 
rent was not subject to enbancement beyond 
Rs. 56 a kanee. The defendant might be 
liable under Regulation XI of 1825, Clause 1 
of Section 4, to pay rent for the lands gained 
by alluvion ; but this is not a suit merely to 
recover rent for those lands, or to assess them, 
but itis a suit to enhance the rent of the 
defendant, under Section 17, Act X of 1859, 
upon the ground that he was liable to 
enhancement under that Section. The defend- 
ant was a midleman, and not a ryot, having 
a right of occupancy within the meaning of 
Section 17, Act X of 1859, or liable to 
enhancement under that Section. If liable to 
enhancement atall, he could only be enhanced 
according to the pergunnah rate of the rents 
payable by similar holders. (Dhunput Singh’s 
Case, 11 Moore’s Indian Appeal Cases, page 
265,* and the case there cited with approba- 
tion.) 

Their Lordships consider that this objec- 
tion is fatal to the whole of the plaintifs case, 
In Dhunput Singh’s case it was said—“ To 
assess an intermediate tenant according to the 
rent paid by ryote, must necessarily deprive 
him of all beneficial interest ip his tenure.” 
According to the tenure of the defendant in 
the present case, he was not to make any ob- 
jections on the ground of drought, inundations, 
death of tenants, absconding of them, sandy 
land, fitness or unfitness for cultivation, cul- 
tivated or not cultivated, or thelike. He 
could not at any rate be liable to any higher 
rent than holders of tenures upon those terms. 

In the present case, if the defendant was 
liable under Clause 3 of Section 17, to be 
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assessed for land gained by alluvion beyond the 
boundaries mentioned in the kubooleut, upon 
the ground that the land held by him had 
been fonnd upon measurement to be more 
than that for which he had previously paid 
rent, he would be liable to pay rent for the 
Jand outside the boundaries mentioned in the 
kubooleut, even though it might be sandy or 
unfit for cultivation. 


Jt was contended on the part of the ap- 
pellants that, even if they were not entitled 
to enhance the rent, they were entitled to 
recover rent at the rate specified in the 
kubooleut, Their Lordships are of opinion 
that a suit to enhance is very different from 
a suit to recover arrears of rent at the rate 
originally fixed, and that it is founded entire- 
ly upon different principles. To a suit for 
enhancement it would be no bar to plead that 
allarrears according to the original rate had 
been paid. No issue was raised, nor could 
an issue have been properly raised in this 
suit as to whether the rent for 1272 at 
the rate specified in the kKubooleut had been 
paid or satisfied ; nor is there anything in the 
case to show whether it has been paid or not, 
Their Lordships are of opinion that the 
plaintiff is not entitled to a decree in this 
suit for the rent of 1272 at the rate fixed by 
the kubooleut. They concur with the High 
Court in thinking that the present suit ought 
to be dismissed with costs, and they will 
therefore humbly advise Her Majesty that 
the decree of the High Court be affirmed 
with the costs of this appeal. 


The 7th February 1873. 


Present: 


The Hon'ble F. B. Kemp and C. Pontifex, 
Judges. 


Conveyance to Mooktear without Consideration— 
Pleading — Vendor's Fraud. 


Cases Nos. 514 and 516 of 1872. 


Special' Appeals from a decision passed by 
the Subordinate Judge of Bhaugulpare, 
dated the 21st December 1871, affirming 
a decision, of the Moonsiff of Sooruj- 
gurrah, dated the 20th September 1869. 


Lalla Huree Lall and another (Plaintiffs) 
Appellants, 


Perseus 


Kooldeep Singh and others (Defendants) 
Respondents, 


Mr. C. Gregory and Moonshee Mahomed 
Yusoof for Appellants. 


Baboos Annoda Fershad Banerjee 
Anund Chunder Ghossal for Respondents. 


and 


On 25th July 1866, M C K executed a kobala purport- 
ing to convey ceitain properties to R L (her mooktear) 
whose representative (appellant ın case No. 614) bya 
deed dated 15th September 1867 conveyed a portion of 
the property to the appellant in case No. 516, who now 
claims to be the prior purchaser for valuable considera- 
ton without notice. By deed dated 17th September 1867, 
M C K conveyed the property to respondents who wee 
in receipt of rents at the tame when the two appellants 
instituted suits to recover possession of the proparty and 
to set aside the deed, the ticcadar and M C K being also 
made defendants. 


HELD that the conveyance by the native lady to her 
mooktear without consideration could not be upheld, for 
to uphold it would be a denial of justice and contrary to 
sound policy, even if the grantor as plamtiff sued the 
mooktear as defendant to set it aside, Still less could 
1t be upheld in a case like this, where the parties plead- 
ing the fraud were defendants and in possession. 


Pontifex, J.—THESE two cases were 
originally heard together before the Moon- 
sif. They were subsequently heard on 
appeal together, aud have twice before the 
present occasion been brought together before 
the High Court on special appeal, and twice 
remanded. On each occasion they have been 
treated as depending on each other, and one 
judgment only has been passed in both cases. 
The same grounds of appeal have been taken 
in each case in the present applications to 
the High Court ın special appeal ; but in 
argument Mr. Gregory who appears for the 
appellants in each appeal has endeavoured to 
distinguish between the two cases, and now 
for the first time raises the question that. 
No. 516 does not depend upon No. 514, and 
urges that the real point in No. 516 has 
never been tried, namely, that the appellant 
Khem Narain is a purchaser for valuable 
consideration without notice and prior in 
date to the purchase by the defendants. Wo 
observe, however, that in the second remand 
order of the 7th of June 1871, it is stated by 
the learned Judges that—“ It is admitted by 
both parties that these two special appeals 
will be governed by one and the same deci- 
pion.” 
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The facts of these cases are shortly as 
follows :— 

On the 25th of July 1866, Mussumat 
Manick Chand Kooer executed n kobala of 
that date purporting to vonvey to Rung Lali, 
who was her mooktear, certain properties, 
including the properties which are the sub- 
ject of these appeals, for an alleged consider- 
ation of Rs. 3,100. 

The appellant in No. 514, who is the 
brother and representative of Rung Lall, 
alleges that Rung Lall on the lOth of Octo- 
ber 1866 let out part of the property in ticca 
` to two of the defendants (whd do not appear 
in these appeals before us, and who are not 
purchasers under the deed of the 17th Sep- 
tember 1867 sought io be set aside, but who 
are alleged to be relations of the respondents) 
fron’ 1272 to 1284; and further that Rung 
Lall on the 15th of January 1869 sold part 
of the property to three of the defendants who 
do not appear before us and who were not 
purchasers under the deed of 17th Septem- 
ber 1867 ; and the appellants rely upon such 
lease and sale as a recognition and admission 
of Rung Lall’s title. 

By deed ostensibly bearing date the 1dth 
September 1867, but not registered until the 
‘27th of September 1867, the appellant in 
No. 514 purported to convey part of the 
property to Khem Narain Singh, the appel- 
lantin No. 516, who now for the first time 
before us insists that he occupies the position 
of a purchaser for valuable consideration 
without notice prior in point of time to the 
respondents. . 

By deed dated the 17th September 1867 
and registered on the 19th of September 1867, 
Manick Chand Kooer conveyed the property, 
the subject of these suits, to the present 
respondents, and at the date of the institution 
of the suits they were in receipt of the rents. 
The appellants in Nos. 514 and 516 respect- 
ively instituted suits to recover possession 
and to set aside the deed of 17th September 

1867, insistme that the respondent’s posses- 

"sion was under the ticca of the 10th October 
1866. The ticeadars under that deed and 
Manick Chand Kooer were also made 
defendants. Manick Chand Kooer in her 
written statement admitted the sale made by 
her to Rung Lall,and denied the sale to the 
respondents. 

‘The respondents pleaded that the convey- 
ance to Rang Lall wag without consideration 
and had been executed by Manick Chand 
Kooer to him as her Mookteur, in order to 
avoid execution proceedings under a decree 
then lately passed against her; and further 
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that no possession was ever obtained under 
the alleged ticca granted by Rung Lali, but 
that on the contrary possession had been held, 
and continued to be held, by ticcadars of 
Manick Chand Kooer under a pottah executed 
by her, and extending from 1271 to 1282. 


The Moonsiff found that when the Kobala 
of 25th July 1866 was executed no consider- 
ation passed; that a decree dated the 20th 
of June 1866 had been passed against 
Manick Chand Kooer ; and that the convey- 
nace by her to Rung Lall, her Mooktear, was 
benamee to defraud her judgment-creditors. 
He further found that Rung Lall never had 
possession under the deed ; that no possession 
passed under the pottah alleged to have been 
executed by him; and that from 1271, 
Adawat Singh, the ticcadar of Manick Chand 
Kooer, held possession throughout. 


The Moonsiff had fixed a fifth issue with 
respect to the validity of the respondent’s 
deed of conveyance of the 17th September 
1867, and evidence seems to have been 
adduced on such issue; but the Moonsiff 
having decided that Rung Lall’s conveyance 
was fictitious, and that no possession ’ passed 
under it, declared his opinion that it was 
unnecessary to give judgment on such issue. 


From this decision governing both suits, 
the appellants appealed to the Subordinate 
Judge of Bhaugulpore who reversed the 
Moonsiff’s deciees ; but on special appeal by 
the respondents.’ the High Court remanded 
the suit as having been improperly tried by 
the Lower Appellate Court. Such Court on 
remand reversed its former decision and there- 
upon the present appellants preferred a spe- 
cial appeal to the High Court, which on the 
7th Jane 1871 again remanded the case on 
the grounds that the Lower Appellate Court 
had friled to consider the effect (if any) of © 
the lease of the 10th October 1866 and the 
conveyance of the 15th February 1867 as a 
recognition of the title of Rung Lail by the 
respondents ; that it had also failed to consider 
whether the respondent's pfossession was 
under the lease of 10th October 1866 ; that it 
had further failed to consider the effect of the 
admission of Rung Lall’s title by the defend- 
dant Manick Chand Kooer, and because it 
had made an obvious mistake with respect to 
a certain mokururee pottah which had been 
granted by a different proprietor. 

On the second remand, the Subordinate 
Judge (the successor of the Judge who held 
that office on the two previous occasions when 
the appeal and first remand wefe considered) 
upheld the decision of the Moonaiff. 
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Upon this occasion the appellant's pleader 
for the first time urged that the defendants 
could not rely on the fraudulent character of 
the conveyance to Rung Lall, inasmuch as 
they claimed title under Manick Chand Kooer, 
& party to the alleged fraud,’ and therefore 
were precluded from pleading the fraud. 

The Lower Appellate Court gave one jndg- 
ment in-the two appeals, and thereby 
distinctly found on the evidence that the 
present respondents are in no way affected by 
the pottah of 10th October 1866, and that 
such pottah was collusive ; that the payment 
of the consideration-money by the defendants 
under the deed of the 17th September 1867 
was distinctly proved ; that the plaintiffs had 
failed to establish the payment of any con- 
sideration under the deed of the 25th July 
1866, which deed it found to be a mere 
benames transaction under which no posses- 
sion passed ; and thatthe admission made by 
Manick Chand Kooer with respect to the 
validity of the deed of 25th July 1866 was 
collusive. The judgment of the Lower Ap- 
pellate Court concludes as follows:—“ As both 
“the kobalas propounded by the appellants 
“in the two cases (meaning the deeds of 25th 
“ July 1866 and 15th September 1867) are of 
‘one and the snme nature, that is to say, the 
‘payment of the consideration-money stated 
“in the kobalas and the plaintiffs posses- 
“aion have not been proved to the satisfac- 
“tion of the Court, the claim of both the 
“ plaintiffs must be dismissed.” 

Against this decision the plaintiffs in the 
two suits have preferred special appeals, 
taking the same grounds of appeal, which, so 
far as they were urged before us, are sub- 
stantially as follows :— 

1st—That the respondents are precluded 
from questioning the title of the appellants, 
inasmuch as they ate bound by their recog- 
nition of such title under the lease of 10th 
October 1866 and the conveyance of 1étb 
February 1867. 

Znd.—That the respondents ought not to 
be allowed to plead the fraud of their gendor 
in support of their title derived through Ler. 

drd.—That the admission of the appel- 
lanta’ title by Manick Chand Kooer in her 
written statement was a sufficient corrobora- 
tion of such title. And in argument Mr. 
Gregory has also raised the questions that 
the appellant in No. 516 isa purchaser for 
valuable consideration without notice and 
prior in date to the respondent's purchase, 
and has urged that this fact has not been 
considered by the Lower Appellate Court, and 


„further has orged that there was uo issue 
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before the Lower Appellate Courtunder which 
it could try whether any consideration pass- 
ed under the deed of 17th September 1867, 
and that its decision on that point is there- 
fore without foundation, and that until tho 
payment of such consideration is proved the 
respondents’ title must be considered invalid. 

We are clearly of opinion that the decision 
of the Lower Appellate Courtmust be confirm- 
ed and these appeals dismissed. With re- 
spect to the first of the abovementioned 
grounds of appeal, the Moonsiff and the 
Lower Appellate Court have distinctly found 
that none of the present respondents were 
parties to the lease of the 10th of October 
1866 or the conveyance of the 15th Febru- 
ury 1867, and that possession did not pase 
under the lease, ond that there has been no 
recognition by the respondents of the appel- 
lant’s title. We think such finding is correct. 

With respect to the second ground of appeal, 
Mr. Gregory has relied on the observations 
to be found in a case reported at JIL Weekly 
Reporter, page 92, in which reference is 
made toa case decided by thelate Sudder 
Court on the 28th of December 1859. But 
in the case reported in IIT Weekly Reporter, 
it was the plaintiff who being out of posses- 
sion sought to set aside a fraudulent deed to 
which his vendor had been a party, and 
the case therefore fell within the rule—< In 
part delicto fortior est conditio possidentis 
et defendentis:’’ while in this case the 
respondents who plead thé fraud are in pos- 
session and defendants. The dictum of Lord 
Mansfield in the case of Montifori v. Monti- 
fiori, I. W. Blackstone, page 352, “that 10 man 
shall set up his own iniquity as a defence 
any more than as n cause of action,” has not 
of Inte years been npproved of as appears by 
Baton Bramwell’s judgment in Bours. v. 
Foster, 27 L. J., C.P.y page 266, and the 
enses cited at page 109 of the Ist volume of 
Taylor on Evidence (6th edition), to which 
may be added the case at pange 551 of XIII 
Moore’s Indian Appeals; William’ v. Bayley, 
I Law Reports, House of Lords, page 200 $” 
and Reynell v. Sprye, I De Gox Macnaghten 
and Gordon, 678. 

In the present case, where a conveyance 
was made by a native lady without consider- 
ation to her Mooktear, it would be a denial 
of justice and contrary to publie policy to 
uphold the deed, even if the grantor us plain- 
tiff used the Mooktear ns defendant to set the 
deed aside. 

With respect to the third ground of 
appeal, we are satisfied thatthe Lower Appel- 
late Court has arrived at a correct decision 
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when it found the admission relied upon to 
be conclusive and unieliabla, 

We further find that the Lower Appellate 
Court has distinctly decided upon the evi- 
dence that the conveyance to the appellant in 
No. 516 was made without consideration, 
and that no possession passed under it; and 
we are of opinion that the validity of the 
respondents conveyance was sufficiently 
raised in the Sth issue before tha Moonsiff ; 
and that although he did not think it neces- 
sary to give judgment on the point, evidence 
wag taken under that issue, and upon such 
evidence the Lower Appellate Court has dis- 
tinctly found the respondents conveyance 
valid, and that the purchase-money was duly 
paid thereunder. 

We dismiss both these appeals with costs. 


The 8th February 1873. 


Present: 


The Hon'ble J. B. Phenr and W. Ainslie, 
Judges. 


High Court Powers af Superintendence~ Minis- 
terial Officers—Act VI of 1871, ss. 35 and-36 


In the matter of 
Akbar Ali, Petitioner., 


Moonshee Mahomed Yusoof for Petitioner. 


With reference to the rule that its extraordinary 
powers of superintendence should not be exercied 
except for the purpose of protecting a complainant ina 
matter wherein otherwise he would not be able to obtain 
redress, and where the appheant showed himself worthy 
of its interference, the High Court declined to interfere on 
behalf of a party who complained that a District Judge 
had acted uira vires in dismissing him from the post of 
serishtadar of the Moousiff's Court, seeing that ıt wns 
open to the applicant, under the Q:vil Courta’ Act, to 
seek his remedy from the Local Government. 


Phear, J:—In substance the petitioner in 
“this application complains thut the Judge in 
dismissing him from.the post of serishtadar 
of the Moonsiti’s Court, bas been wrongly 
exercising functions which belong only to 
the Moousiff himself, subject to appeal to the 
Judge and to the other provisions of Sections 
85 and 36 of the new Civil Courts’ Act, and 
he asks us generally to cancel the order with 
the view, I suppose, to our setting the pro- 
ceedings right. 

There may be a question having regard to 
the terms of the Sections 35 and 36 of this 
Act, which vest a general controi in thig 


matter in the local Government, whether we 
have or have not jurisdiction to make such 
an order as thaf which is asked of us. 
Tam rather disposed to think that in the 
absence of express words of exclusion, , the 
jurisdiction which is given to us by Sec- 
tion 15 of the Charter Act, and repeated, 
I may say, in this Act, would enable us to 
keep judicial officers to the exercise of their 
proper functions if it appear to us that 
they had deviated from their duty in this 
respect, notwithstanding that these. functions 
might be such that an order duly made in 
exercise thereof is mot subject to being 
reviewed by this Court. But it is not neces- 
sary for me to give n jodicial opinion on this 
point, because if is, I may say, arule of this 
Court that we shonld not exercise these 
extraordinary powers of superintendence 
excepting forthe purpose of protecting a 
complainant in a matter wherein otherwise 
he would not be able to obtain redress 
coupled with the further qualification that 
the applicant must show himself wortby 
of the interference of the Court. 

It appears to me in this case, upon the 
petition which is before us and the docu- 
ments thereto annexed, that it is very pos- 
sible the Judge has exercised a wise discre- 
tion on the merits. But whether this be so 
or not, our refusal to exercise the powers of 
superintendence, if they extend so far as it 
is urged that they do extend, does not 
deprive the petitioner of the more direct menos 
which Act VI of 1871 gives him of obtain- 
ing a remedy for his grievance, namely, the 
the right of going to the local Government 
itself. Aas he certainly has this course open 
to him, and on the ground which I have 
already mentioned, J de not think we ought 
now to interfere. 

The application is rejected. 

Ainslie, J.—J am doubtful whether, when 
the 6th Chapter of the Civil Courts’ Act 
reserves the finul decision of all questions 
relating to ministerial officers to the local 
Goverrment, this Court can make any order 
to the Judge for the re-appointment of the 
petitioner; and, if such order cannot be made, 
if seems to me that our inte: ference must be 
infructuous. 

However, it is not necessary to consider 
this point further at present, as I concur in 
rejecting this application on the grounds 
stuted by my learned colleague. 
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~ The 23rd January 1873. 


Present.: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, aud Sir Lawrence Peel. 


Deed of Sale— Consideration money— Onus pro- 
bandi. 


On Appeal from the High Court of Judi- 
cature, North-West Provinces of Bengal. 


Nawab Syud Allee Shah 
versus 
Mussamut Amanee Begum. 


In a suit to recover the balance of purchase-money, 
alleged to have been due upon the sale of a decree, 
where plaintiff's case was that the cousideration-money 


was not paid, but a roogua given for it, payable when 
the mutation of names took place: 


HELD, that the onus of proving non-payment was 
thrown upon plaintiff in consequence of the acknow- 
ledgments she had made of the receipt of the whole 
purchase-money, vis, an admission which was made, 
and recorded under Act XX of 1866, at the time when 
the deed was registered, and again an acknowledgment 
made in the petition presented to the Court which made 
the decree for mutation of names. 

pena when a deed of sale containing an acknow- 
ledgment of payment is written, payment is not made, 
If may become an acknowledgment afterwards, s. ¢., 
when the deed is handed over, 


THis was a suit brought by the respond- 
ent Mussamot Amanee Begum, against the 
Nawab Syud Allee Shah, to recover a sum 
of Rs. 13,000 as the balance of the purchase- 
money which she alleges was due to her 
upon a sale made by her to the Nawab of a 
decree which she had obtained in the Courts 
in India. Her statement is that the price 
which was agreed to be paid by the Nawab 
for the decree was Rs. 14,000 ; that she re- 
ceived Rs. 1,000 only of that amount, and 
that the remainder was left in the hands 
of the Nawah. She not only denies the 
payment in fact, but she sets up an affirma- 
tive case. Sbe says that a note under the 
seal of the Nawab was given to her for 
Rs. 13,000, which was to be paid off when 
the mutation of names took place There- 
fore, her case is that the consideration-mouey 
was not paid, but a roogua given for it, pay- 
able when the mutation of names took place. 
Now, although, in a general way, it may be 
snid that the proof of the payment of the con- 
sideration lies upon the party who asserts 
the payment, their Lordships think that in 
this case the onus of proof was shifted and 
thiown upon the respondent in consequence 
of the acknowledgments she had made of 


the receipt of the whole purchase-money. | 


Their Lordships think it is impossible to say 
that all those acknowledgments are merely 
formal ; some of them seem to have been 
regular admissions made ina formal way of 
the receipt of the money, and which were 
intended to be and were acted upon. 

The deed of sale bears date on the Ist of 
February 1868. It contains the agreement 
to sell the half of the decree, that half being 
stated to be Rs. 16,956, and it contains an 
acknowledgment of the payment of the 
whole consideration. Now if is to be ob- 
served that this acknowledgment may, after 
the deed has been delivered over or register- 
ed, amount to an admission of the payment ; 
although at the time when it was written, 
payment obviously was not made, for it is 
written in with the rest of the deed, and the 
deed was clearly written and executed by 
the respondent before the money was paid. 
However, that is perfectly consistent with 
its afterwards becoming an acknowledgment 
of the payment of the money, because, al- 
though the money was not paid at the time 
the deed was written, and whilst the deed 
remained in the hands of the 1espondent or 
of her agent, it was of course inoperative 
for any purpose, it may be inferred that the 
deed would not have been handed over until 
the money was paid; but undoubtedly it 
would seem from the observations of the 
Subordinate Judge and the Judges of the 
High Court that it is not unusual that such 
deeds should be handed over, although the 
consideration-money be not paid. 

But the acknowledgment of the pey- 
ment of the whole purchase-money does 
not rest upon the deed of sale; on the 
contrary, there are two subsequent acknow- 
ledgments which appear to their Lod- 
ships to be entitled to greater considera- 
tion and weight. The deed was registered 


‘on the 17th February, a fortnight after its 


date, and at the time of the registration, 
Abdool Humeed, who was the agent of the 
respondent, and her son-in-law, made an 
admission, which is recorded, that the whole 
consideration-money was received “in ensh, 
in a lump.” It appears that that ndmiesion 
is one which, if made, the Indian Registra- 
tion Act of 1866 requires the Registrar to 
record. The 65th section of that Act, which 
relates to the procedure on admitting the 
registration, enacts that “on every docu- 
“ment admitted to registration there should 
“be endorsed from time to time the follow- 
“ing particulars: and amongst the parii- 
culars is this: “ Any payment of money or 
“delivery of goods made in the presence of 
A—28 
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“the registering officer in reference to the 
‘execution of the document, and any admis- 
“sion of receipt of consideration made in 
“his presence in reference to such execu- 
“tion.” Thus the Legislature bas thought 
it desirable that the public register should 
contain a record of any payment that takes 
place in the presence of the registering offi- 
cer, and of any admission of payment made 
in his presence in reference to such execu- 
tion, and requires him to recordit. The ac- 
knowledgment was made and recorded in 
pursuance of this Act, and the presumption 
ought to be in favor of the truth of such 
a public declaration, requiring cogent and 
convincing evidence to rebut it. 

Their Lordships do not say that an admis- 
sion so made is conclusive, but still it ought 
to afford a strong presumption of truth, and 
throw upon him who makes it, when he comes 
to impeach such an acknowledgment, the 
burden of satisfying the Court, by strong and 
cogent evidence, that it was made under 
some circumstances of mistake or error. 
Nothing of the kind appears here, and one 
does not see why the admission should have 
been made in this case unless it were true, 
because it was not necessary for the purpose 
of the registration, the Act only requiring 
that, if the admission be made, it shall be 
recorded. 

But the evidence of acknowledgment does 
not stop there, A further act was necessary 
to perfect the title of the appellant, namely, 
the mutation of names in the Court which 
had given the decree, and accordingly, on 
the 3rd of March, a petition was presented 
to that Court by Abdool Humeed, which 
again contains an acknowledgment of the 
payment. ‘That petition states the sale of 
the decree, and contains an allegation that 
the Mussamut had received the consideration- 
money from the purchaser, who had become 
the proprietor of her half share, and upon 
that petition her name was expunged and 
that of the pyrchaser of the decree recorded 
in ber place. There seemed to be again 
no necessity for making this acknowledg- 
ment, for the name might have been changed, 
for anything which appears, without such 
a statement, but it is made, and that so late 
as the 3rd of March, more than two months 
after the transaction. 

It seems, therefore, to their Lordships that 
the onus was thrown upon the respondent 
to prove that the money was not paid. She 
sets up that this roogua was given, and that 
the money was to be paid when the mutation 
of names took place, and was not paid. 


Then her case is that in the following Octo- 
ber the Nawab came to her moulvee and 
asked him for the note, as if he was going 
to pay it off, and having obtained possession 
of it, said “I cannot pay it until you come 
to Meerut;” and when the moulvee went 
to Meerut he refused to pay at all. That, 
no doubt, would be a gross fraud on the part 
of the Nawab, but fraud is not to be pre- 
sumed, and must be proved by satisfactory 
evidence. The evidence is of the most 
meagre description. The witnesses who speak 
to the Nawab having thus obtained posses- 
sion of the note do not say that any remon- 
strance or any objection was made at the time. 
They simply say that he so obtained the 
note, and then said, “come to Meerut, and 
it shall be paid.” 

The Nawab, who was examined as a 
witness, WAS as no questions upon the 
subject in cross-examination. It seems to 
their Lordships that the Judge of first 
instance came to the right conclusion in find- 
ing that he could not give credit to the story 
of the note. Then, if credit cannot be given 
to that transaction, it seems to their Lord- 
ships that none can be given to the rest of 
the case of the respondent, She bas set up 
nn affirmative case which is entirely untrue ; 
and when that has been done, there is the 
strongest inference that the fact of payment 
which that affirmative case was intended to 
refute is a fact which, but for the attempted 
refutation, she knew would be established 
against her by the evidence upon the other 
side. When we come to the evidence of the 
fact of payment, witnesses are called on both 
sides, and observations may be made on all 
of them. They were connected with the 
parties on the one side or on the other, and 
if the case rested on their testimony, it 
would be very difficult to say which set of ` 
witnesses should be credited ; but after the 
admissions which have been made, supposing 
their Lordships were left in doubt upon that 
evidence, they could not find for the 
respondent. ° 

It is not unimportant to observe that the 
Nawab, who is a gentleman of rank, went 
into the witness box on this occasion, and 
gave his testimony, and of course offered 
himself for cross-examination. Their Lord- 
ships have often said that it would be very 
desirable if native gentlemen would do that 
more frequently, becaase presumptions are 
necessarily made against them, if when 
parties in a Court of Justice, and facts are in 
dispute the knowledge of which must rest 
with them, they will not present themselves 


1873. ] Civil 





to the Court to state their own evidence and 
knowledge of those facts. Presumptions 
are necessarily made against persons who 
will not subject themselves to examination 
when a prima facie case is made against 
them, and when by their own evidence they 
might have answered it. However, in this 
case, the Nawab certainly did present him- 
self as a witness, and he has stated in the 
most distinct manner that the money was 
paid. 

Upon the evidence, therefore, as it stands 
-at present, their Lordships think that the 
respondent bas entirely failed to show that 
the acknowledgments of her agents are un- 
true, and that the money was left unpaid. 
The Subordinate Judge seemed to hava felt 
some doubt as to his having got at the truth 
of the trausaction. He doubted whether it 
was a real transaction such as the documents 
represent ; but if it were not, still the re- 
spondent would not be entitled to recover the 
Rs. 18,000. If the transaction was not a 
real one, then of course, it never could have 
been intended that the Rs. 13,000 should be 
paid, but after all that is a mere suspicion ; 
both parties were content to treat the trans- 
action as a real one, and Courts of Justice 
cannot act upon suspicion when both parties 
come before them so treating it. They must 
then regard the evidence which is brought 
forward on either side according to the rules 
which usually guide the Courts in the consi- 
deration of issues and the evidence brought 
to support them. ; 

The Judges of the High Court have scarce- 
ly gone at all into the consideration of the 
evidence, but, treating the evidence on both 
sides as doubtful, they have drawn an infer- 
ence from an agreement that was subsequent- 
ly made between the parties,—an inference 
so strongly in favor of the respondent that 
they think they can rest their judgment upon 
it, and reverse that of the Subordinate Judge. 
Their Lordships, upon looking at that docu- 
ment, cannot say that in one aspect such an 
inference may pot be made; but on the other 
hand, inferences may be made from if which 
support the, case of the appellant. No 
doubt itis a document which cannot alto- 
gether be accounted for. It seems that in 
the original deed of sale there had been a 
clause to the effect that if the decretal money 
was not realized, the property of the respond- 
ent should be liable to make good the con- 
sideration for the sale to the Nawab. It is 
stated that that clause was struck out at the 
execution of the deed by the moulvees of the 
parties from some misunderstanding, or from 


THE WEEKLY REPORTER. 


Rulings. 151 





the fact of one having over-reached the other ; 
but undoubtedly it appears to have been struck 
out by consent, for both moulvees signed the 
memorandum in the margin that that was so. 
After the registration and the mutation of 
names had taken place, a fresh agreement was 
signed by the respondent on the Ist of April, 

the object of which is said to have been to 

restore the clause which had been so struck 

out. Apparently in words the clause goes 

further, for it seems to make her property 

liable, not merely for the consideration-money, 

but for the whole amount of the decree. 

However, in a subsequent proceeding, both 

parties appear to have treated this agreement 

as only restoring the original clause and 

making her property liable for the considera- 

tion-money. The High Court dwelt a good 

deal upon the agreement as a new and in- 

creased liability that she took upon herself, 

and as there was no consideration for her in- 

curring it, their inference is that she did it jn 

order to obtain payment of this money. If 
the clause is literally taken, it would be no 

doubt a very unwise agreement, because she 

was undertaking a much larger liability ; and 

Rs. 18,000 was an inadequate consideration 

for what she was doing. But if it really was 

her intention in signing it to get the Rs. 

13,000, the question immediately occurs why 

did not she obtain it? She had this docu- 

ment In her own hands, and if the Nawab 

was reluctant to pay this money, she might 

have said “ Well, I will give you this agrec- 

“ment. I want the Rs. 13,000. I will give 

“you this agreement if you will pay me.” 

But this was not done. Therefore, it seems 

that no strong inference can arisein her favor 
fiom the circumstance of her having madeit ; 

and, on the other side, the appellant says :— 
“ If the money had been unpaid, why was not 
“some reference made in this agreement to 

“the fact that it was “unpaid.” From the 

omission to do so it is inferred on his part 

that the money was not really due at that 

time, otherwise some mention „of it would 

have been made in this fresh document drawn, 
up long after the time when, ace rding to tho 
statement of the respondent, the money ought 
to have been paid. 

It is also not unworthy of observation that 
from the time when it is said this money 
ought, according to the respondent’s own 
case, to have been paid, namely in March, it 
is not pretended that any demand was made 
for it until October, although we must assume 
that the respondent was a needy woman. - 

Upon the whole, therefore, their Lordships 
think there was not sufficient ground for dis- 
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tarbing the first judgment of the Subordinate 
Judge, and they will humbly advise Her 
Majesty to allow this appeal, to reverse the 
decision of the High Court, and, in lieu 
thereof, to order that the appeal to the High 
Court be dismissed, and the judgment of the 
Subordinate Judge be affirmed, and that the 
costs, if any, paid by the appellant to the 
respondent in the Court below should be re- 
paid. -Their Lordships in this case say no- 





recited in the deed of conveyance was not 
received by the plaintiff. It is admitted by 
him that a portion of the consideration- 
money amounting to Rs. 23 was received 
in cash, and that for the balance, or Rs. 
274-8, it was atranged between the parties 
that Mozuhur Ali, who héld a decree for that 
amount against his vendor, the plaintiff, was 
to write up satisfaction of that decree, and 
that the vendee instead of doing so took out 


thing about the costs of this appeal, as they | execution and recovered under that decree. 
understood that the suit was prosecuted below It may be that the Court would not have 


as a pauper suit. 





PD 


The 81st January 1873. 


Present: 
. The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 
Deed of Conveyance— Execution—Right of 
Action, 


Case No. 677 of 1872. 


Special Appeal from a decision 
the Subordinate Judge of Bhagulpore, 
dated the 9th January 1872, affirming a 
decision of the dloonsiff of Bulia, dated 
the 5th March 1871. 


Chukroo Singh (Plaintiff!) Appellant, 
versus 


Jowahir Singh and others (Defendants) 
` Respondents. 


Baboo Boodh Sen Singh for Appellant. 


Moonshee Mahomed Yusoof for-Respondents. 


Where the vendee, after salah tee with the vendor to 
pay up the balance of the consideration-money due on 
ad of conveyance, by wiiting up satisfaction of a 
decree which he held against tho latter, took out execu- 
tion and recovered under tlfe decree, the vendor taking 
no steps to notify the arrangement to the Court at the 
time of execution: 

Hewp that, if the vendee executed contrary to the 
terms of the deed, the vendor may have a remedy by a 
sepaiate action.” 


Kemp, J.—Tu1s appears to be a clear 
case. It has been found by both the Courts 
on the evidence that the Klas lands passed 
under the deed of conveyance to Mozuhur 
Ali, who subsequently leased them to Row- 
shun Lall. ‘This finding we think is correct. 


After declaring the deed of conveyance to be” 


genuine, the Court also found that Mozuhur 
Ali, the vendee, was in possession of the lands 
conveyed. 

It is now contended in.special appeal 
that the whole of the consideration-money 


recognized this mode of satisfaction out-of 
Court; but it is very clear that the plaintiff 


i took no steps to notify this arrangement to 
| the Court at the time that Mozuhur Ali took 
lout execution, which he might have done by 
| filing the deed of conveyance and proving 





ihat such an arrangement had been made 
between the parties. 

If Mozuhur Ali had executed his decree 
contrary to the terms of the deed of convey- 
ance, on which point we express no opinion, 
the plaintiff may have a remedy by a separate 


passed by ; action. 


The special appeal is’ dismissed with costs. 


The 10th February 1878. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Decree—Construction— Costs—Interesi. 


Case No. 224 of 1872. 


Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the 2nd 
Day 1872. 


L. P. D. Broughton (Jadgment-debtor) 


Appellant, 
DETSUS 
Rajah Saheb Perhlad Sen (Decree-holder) 
° Respondent. ° 


Baboo Kalee Prosunno Dutt for Appellant. 


Ur. R. E. Twidale and Baboo Tarucknath 
Dutt for Respondent. 


Where a decree was passed awarding plaintiffs claim 
“& with usual costs and interest,” without any specifica- 
tion of the costs intended, save the mention of some 
items in the schedule, and without mentioning the rate 
of the interest or the date from which ıt should run, it 
was HELD that the decree was meant to give all the costs 
which the successful party had curred in the prosecu- 
tion of the suit from the commencement until the date 
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of the final decree, including costs incurred in the abor- 
tive part of the proceedings, $. e., 1n trials set aside; and 
that the interest was to be at 12 per cent. on the amount 
of money actually decreed. 


Phear, J.—In this suit, the plaint, which 
was, we believe, filed somewhere in Decem- 
ber 1861, sought, among other things, to re- 
cover possession of certain Mouzahs on the 
allegntion that the plaintiff had been dispos- 
sessed thereof in 1856; also to recover 
meene profits, and further to recover a sum 
of 189 Rs. 11 annas and 3 pie, collection money 
deposited in the Collectorate and appro- 
priuted by the defendant. 


The suit appears to have passed through 
some vicissitudes of fortune : it was up twice 
to the High Court, then went to the Privy 
Council; it was remanded by the Privy 
Council to this country for re-trial; re-trial was 
had and decree passed in December 1869 ; 
and from that decree au appeal was preferred 
to this Court, which was dismissed for default. 
The deciee passed by the Zillah Court in 
December 1869 was in favor of the plaintiff. 
Tu his judgmeut the Judge simply suid that 
he decreed the claim of the plaintiff with 
usual costs and interest. And the formal 
decree, which was afterwards drawn up upon 
this judgment, after reciting certain heads of 
the plaintiffs cluim, states that the following 
order and decree was passed, namely, that ıt 
be ordered “ that a decree be passed in favor 
of the plaintiff awarding the claim with usual 
costs nud interest.” To this formal decree 
a schedale was appended, in which, under the 
head of costs of the plaintiff, are included 
three items, as follows :— 

Rs. 820 and 15 anuas on account of costs 
of the former judgment. 

Fresh costs :— 

Stamp paper, Rs. 2. 

Vukeel’s fees, Rs. 441 and 7 annas. 

The plaintiff made application for the 
execution of this decree on the 2nd March 
1872 by way of revival, as it has been termed, 
against the present representative of the 
original defendant. The Judge on that 
application ordered execution to i8sue for a 
total amount, which includes, in addition to 
the items which we hnve just now meutioned 
as items expressly inserted in the schedule to 
the original decree, further items for costs 
incurred in the Privy Council proceedings, 
for costs incurred in the High Court in the 
year 1864, and for interest on the sum of 
Rs, 189 and odd annas which formed part of 
the originul claim of the plaintiff. 

This is an appeal against that order of the 
Judge, und the judgment-debtor now objects 
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that these items are not properly recoverable 
by the judgment-ciıeditor in execution of that 
decres of December 1869. We are thus 
called upon to say whether this objection is 
well founded or not. 

It is obvious on the perusal of the transla- 
tion of the formal decree, which is now bef: re 
us, that the decree was very loosely drawn 
up indeed. It does not otherwise spece fy 
the claim of the plaintiff which it purports 
to decree than by a recital of the principal 
heads of the plaint, and in that recital it 
omits altogether to mention so much of the 
plaint as was a claim for interest ; moreover, 
it does vot specify the items for costs in 
words, but simply says in general terms 
usual costs. And the schedule does not 
clear up this matter, because it only specifies 
some of the items of the costs incurred by 
the parties in the whole of the proceedings 
iu the suit, and not all of them. This formal 
decrees also omits altogether to mention the 
rate of the interest awarded, the date from 
which the interest is to run, and leaves it 
altogether uucertuin whether the Court in- 
tended to award the plaintiff any interest at all 
upon the several items of the money claimed 
for avy time previous to the date of the 
decree. It is quite clear that all uucertainty 
of this kind ought to have been prevented, 
aud would have been prevented, if the decree 
had been clearly drawn up according to the 
provisions of the Civil Procedure Code. 

After the best cousideratiou that we can 
give to the matter, it seems to us that the 
Judge, by using in this decree the term usual 
costs, meant to give all the costs which the 
successful party bad incurred in the prosecu- 
tion of the suit from the commencement until 
the date of the final decree. And if xo, 
those costs would unquestionably comprehend 
the costs which bave been incurred in what 
we muy teim the aborfive part of the proceed- 
ings, namely, in the trials had in the different 
Courts which were set aside by the Privy 
Council ; it would also include the costs of 
the Privy Council proceeditgs as well, 
because the Privy Council directed that thdse 
costs should be treated as costs in the cause, 
and the Judge does not deal with them separ- 
ately from the rest. 

It is no doubt very unfortunate that the 
formal decree omitted to make this clear 
beyond all doubt ; and it is also very unfor- 
tunate that the schedule which ought to con 
tain all the items of costs only specified 
three of them. 

Then, ag to the interest, it is at least doubt- 
ful whether the Judge intended the word 


é 
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usual to be coupled with the interest as 
well as the previous word costs. On the 
whole, however, we suppose he must have 
intended it to be coupled with the interest, 
for otherwise there is nothing in the decree 
at all to specify in any way what was the rate 
of interest intended to be decreed. And we 
further suppose that the usual interest at the 
date of this decree was understood by the 
Judge tobe 12 per cent. But we can only 
attach the interest thus decreed to the amount 
of money which was actually decreed. We 
cannot gather from the words of the decree 
that it was the judicial intention of the Court 
at the time of passing the decree to award 
jnterest upon the different parts of the plain- 
tiff’s claim as from a date anterior to the date 
of passing the decree; for no date is express- 
ly mentioned, and the claim which the plain- 
tiff made in his plaint for interest is not 
among the heads of claim which the decree 
specifies. 

It appears to us, therefore, that in the 
execution of this decree the costs awarded 
must be considered as the costs of all the 
proceedings in the suit, including those which 
have been objected to before us, and that the 
interest awarded must be considered to be 
interest at the rate of 12 per cent. per annum 
upon the total amount decreed from the date 
of the decree. 


It seems to us further that, as regards the 
costs of this appeal, the judgment-creditor 
has, in a large measure, brought the appeal 
upon himself by not taking care, when he 
obtained the decree in December 1869, that it 
was formally drawn up according to the 
Judge’s intended decision in a clear and 
proper mode, so that all chance of ambiguity 
or doubt might be prevented. For this rea- 
gon, we think the appellant should not obtain 
his costs in this appeal, 


The 10th February 1873. 


ʻo Present: 
The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Act XXIII of 1861 s. 11—Ezecution—Mesne 
Profits-—Jurisdiction, 


Case No. 230 of 1872. 


Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the 10th 
' Blay 1872. 


L. P. D. Broughton (Judgment-debtor) 
Appellant, 


VETEUS 


Rajah Saheb Perhlad Sen (Decree-holder) 
Respondent, 


Baboo Kalee Prosunno Dutt for 
Appellant. j 


Mr. R. E. Twidale and Baboo Taruck- 
nath Dutt for Respondent. 

Where a decree was silent as to Seer right to 
mesne profits after the date of filing the suit, and did 
not reserve any question as to mesne profits for further 
investigation, the Court which execated the decrees was 
HELD to have acted tira vires in ordering an investiga- 
tion into mesne profits which may have accrued due 
pending the suit and up to the time of execution. 


Phear, J—Tuis is an appeal which arises , 
out of the same execution proceedings, we 
may say, as those with which we were con- 
cerned in the last appeal (Miscellaneous 
Appeal No. 224 of 1872.)* 

The Judge in the course of those proceed- 
ings has ordered an investigation as to the 
mesne profits which may have accrued due 
(so to speak) pending the suit and up to the 
time of the execution. It is objected on the 
part of the present appellant that the decree 
is silent as to the plaintiffs right to mesne 
profits after the date of filing the suit, and 
also does not reserve any question as to 
mesne profits for further investigation. ` 

On reference to the decree which we have 
already had occasion to speak of in the other 
appeal, it seems very clear that the founda- 
tion of this objection is correct. The de- 
cree, 80 far as regards mesne profits, merely 
recites the particular claim for Rs. 5,202 
and 8 annas, and makes no mention of any 
other claim of the plaintiff in respect of 
mesne profits. And after the recital in this 
way of the plaintiffs claim, comes the decre- 
tal order ‘‘that the decree be passed in favor 
of the plaintiff awarding the claim with 
usual costs and interest.” 

It is plain, we think, that the only claim 
for mesne profits which the dtcretal order 
can be made to cover is the claim for that 
particular item of Rs, 5,202 and odd 
annas, which is recited by way of induce- 
ment to the order; and unquestionably the 
decree does not in terms reserve any ques- 
tion with regard to the mesne profits for 
adjustment in the execution of the decree. 
Now, it has been held by this Court in a 
tolerably long series of decision, and also by 


* See case immediately preceding this. 
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the Bombay High Court in a Full Bench 
decision, that the Court which is called upon 
to execute a decree cannot, in the execution 
proceedings, enquire into any question of 
mesne profits or enter upon any investigation 
of the amount of mesne profite which has 
not been the subject of the decree itself. 
The powers in this respect which the Court 
engaged in executing the decree possesses 
are given by Section 11 Act XXIII of 
1861. 


It fell to us in a case, which is reported in 
the X Weekly Reporter, page 62, to.discuss 
at some length the effect of the provisions of 
this Section. We mention this fact, because 
it relieves us from the necessity of now 
going in detail upon this question. In that 
case, the Division Bench held that “ the 
“first part of the Section refers to mesne 
“ profits which, although they have been the 
“ gubject of decree, have not been ascertain- 
“ed by the decree, but have been directed to 
“be adjusted in execution : the second part 
“refers to megne ptofits which have been 
“ not only the subject of decree, but actually 
“ascertained and made matter of specific 
“order and direction.” We find it con- 
venient to repeat these words, because we 
adhere to the views expressed by them. 


The question which the Judge in this case 
directed to be enquired into by means of a 
local investigation was not a question bearing 
upon mesne profits which had been actually 
awarded by the decree ; nor was it a ques- 
tion which the decree itself directed to be 
reserved for investigation in the course of 
the execution, because, as we have already 
remarked, no reservation whatever was made. 
We, therefore, think that this investigation 
has been ordered ultra vires, and that conse- 
quently the order should be set aside. The 
appellant must have his costs. 





The 11th February 18738. 


Present : 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. : 


Agreement after Decree— Execution. 


Case No. 287 of 1872. 
Miscellaneous Appeal from an order passed 
by the Judge of Tipperah, dated the 
3lsé July 1872. 


Chundernath Misser and another (Deerce- 
holders) Appellants, 


VETSUS 


Gouree Komul Bhuttacharjee and others 
(Judgment-debtors) Respondents. 


Baboos Kalee Mohun Doss and Rash 
Beharee Ghose for Appellants. 


Baboo Nullit Chunder Sen for Respondents. 


An arrqngement entered into between decree-holdirs 
and judgment-debtors after partial execution cannot be 
subsequently set aside on the application of the judz- 
ment-creditors, upon the ground that it exposes them to 
certain consequences,—vis., the risk of incurring limita- 
tion. 

Jackson, J.—THE appellants in this case 
held a decree against the judgment-debtors. 
Various applications were made to execute 
the decree, and on one of them, in Septem- 
ber 1869, the sum of Rs. 1,000 was paid. 
Further applications were afterwards mad», 
on which finally, on the 16th December 1870, 
it was arranged upon a petition of the 
judgment-debtors and the consent of the 
decree-holders that a further payment of 
Ra. 1,000 down should be made, and that the 
residue of the debt should be paid with 
interest at the rate of 1 per cent. per month 
by monthly iustalments of Rs. 125. 

The judgment-creditors now seek to set 
aside the arrangement entered into by mutuul 
agreement and execute their original decree 
as if no such arrangement had been made, 
The sole ground on which they make thia 
application is, that adverting to the decision 
of the Full Bench of this Court, reported iu 
XIII Weokly Reporter, page 44, the agree- 
ment would qxpose them to certain conse- 
queuces, viz, the risk of incurring limitation, 
to which if they had been more prudent they 
would not have exposed themselves, It 
appears to us that this is nota ground upou 
which the Court executing the decree can bo 
called upon to relieve the appellants from 
their solemn deliberate agreement. The 
parties were quite at liberty to enter into 
such agreement if they thought fit. ‘There 
was nothing in law to prevent their doing so.. 
Even if it were m the power of the 
Couif in execution proceedings to do that 
which is sought of it, there must be some- 
thing much stronger than the mere want of 
complete prudence or forethought on tho 
part of one of the parties to induce it to do 
so. We think, therefore, that the J udge of 
the Oourt below was quite right in refusing 
to allow the decree to be enforced in super- 
session of such agreement, 

The appeal is dismissed. We make no 
order as to costs. 
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The 18th February 1873. 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Plaint— Bond—Act XX of 1866, s. 58. 


In the matter of 
Gour Chunder Mitter und others, Petstioners, 


TETSUS 
Goluck Chunder Roy, Opposite Party. 
Baboo Sreenath Banerjee for Petitioners. 


Baboo Nwllit Chunder Sen for Opposite 
Party. 


Where plaintiff had elected to bring a regular suit in 
the Moonsiff’s Court for the recovery of the amount due 
under a bond and for declaration of his lien on the pro- 
perty pledged thereby, the Judge was HELD to have acted 
without warrant in converting the plait into an appli- 
cation under Act XX of 1866, s. 53. 


Jackson, J.—Tuis rule must be made 
absolute. It is quite cloar that the procedure 
which the plaintiff Goluck Chunder Roy 
elected, as by law he was quite competent to 
elect, was that of bringing a regular suit in 
the Moonsiff’s Court for recovery of the 
amount due under the bond and for declara- 
tion of his lien on the property pledged 
thereby. The petition or plaint is framed, 
as hia vakeel before us admits, as an ordina 
plaint would be, and is engrossed on a stunt 
of the full amount. He gave evidence to 
support his allegations, and when his suit 
was dismissed, he contended in his petition 
of appeal that his claim had been fully made 
out by the evidence which he adduced. All 
this clearly’ showa that the plaintiff never 
“tontemplated proceeding under Section 53 ; 
and in point of fact had he so contemplated 
he could not have obtained a declaration of 
the lien which he sought. The course taken 
by the Judge in converting this plaint, as it 
really was, into an application under Section 
53 of the Registration Act of 1866, is entire- 
ly unwarranted, and his order must be set 
aside and the rule made absolute, and the 
case will be remitted to the District Court 
of Tipperah in order that the appeal may be 
tried on the merits. 


The 14th February 1873. 


Present: 


The Houwble J. B. Phear and W. Ainslie, 
Judges. 


Contribution— Mesne Profits —Mortgage— Onus 
Probandi— Evidence— Decree inter partes. 


Regular Appeals from a decision passed by 
the Subordinate Judge of Patna, dated 
the llth January 1872. 


Case No. 74 of 1872. , 


Bahadoor Singh fone of the Defendants) 
Appellant, 


versus 
Afzul Khan (Plaintiff) Respondent. 


Mr. C. Gregory and Baboo Boodh Sen 
Singh for Appellant. 


Baboo Chunder Madhub Ghose and Moon- 
shee Mahomed Yusoof for Respondent. ` 


Case No. 82 of 1872. 
Afzul Khan (Plaintiff) Appellant, 


VETSUS 


Bahadoor Singh and others (Defendants) 
Respondents. , 


Baboo Chunder Madhub Ghose and Afoon- 
shee Mahomed Yusoof for Appellant. 


Messrs. R. E. Twidale and C, Gregory for 
Respondents. 


J obtained a decree against A, his sister W, and B, for 
mesne profits in respect of a share of property which 
they had been wro ly keepwg J from enjoying. 
After some further litigation, which resulted in confirm- 
ing this decree, A sued B and other co-judgment-debtors 
to recover money which he alleged having been obliged 
to pay ın satisfaction of the cecrees against himself and 
them. B in answer to the claim said, that during the 
whole time he was in possession he held by a title 
derived from A and the other judgment-debtors. A did 
not dispute the fact that B had entered into possession 
as his mortgagee, but maintained that the right of 
praa under the zur-i-peshgee had terminated 

afore the origin of J’s claim : 

Herp that it lay upon A to prove that it had thus 
terminated : 

HE vp also, that a decree in the matter of this mort- 
gage between B and another of the defendants, in a 
sut to which neither A nor any one privy to him in 
title was a party, was not admissible in evidence as a 
decision inter partes, 

`N 

Phear;. J—In this case, the plaintiff, one 
Afzul Khan, sues three persons, viz., Baha- 
door Singh, Juggur Nath Singh, and Reazut 


Hossein Khan, otherwise called Kummun 
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Khan, seeking to recover from them money 
which he says he has been obliged to pay in 
satisfaction of a judgment-debt, or rather 
reveral judgment-debts, under deerees in 
which they were with him co-judgment- 
debtors, He specifies the deerees na being 
those dated the 18th December 1862, the 
29th July 1864, the 9th January 1864, and 


the 20th June 1866. 


The Lower Court, has given him a decree 
for some of the money clnimed against Bahn- 
door Singh, and for other portion of the 
money agninst Kummun Khan: it has dis- 


missed his euit against Juggur Nath Singh. 


The present appeal, No. 74 of 1872, is an 
appeal preferred to ihis Court by Bahadoor 
Singh against the judgment of the Lower 


Court so far ns it affects him. 


It seems, npon looking at the decrees 
which the plaintiff makes the basis of his 
claim, so far as they have been explained to 
us, that the first decree of the 1Sth Decem- 
ber 1862 was a decree obtained by the 
second defendant Juggur Nath Singh against 
the present plaintiff, Afznl Khan, his sister 
‘Wuleehnun, and the present first defendant 
Bahadoor Singh, for mesne profits in respect 
of a certain six-anna share of property 
which those three persons were found to 
have been wrongfully keeping Juggur Nath 


from the enjoyment of. 


Lhe decree of the 9th January 1864 was 
a decree of the High Court dismissing an 


appeal which Afzul Khan had preferred to it 


ngainst the decree of the 18th December 
1862, The plaintiff Juggur Nath Singh 
himself had also appealed against the deeision, 
on the ground that it did not go far enough, 
viz., that it ought to have made the defendants 
liable for mesne profits in respect of twelve 
annas, and not merely of six annnas., The 
High Court, upon that appenl, remanded the 
suit for further trial in the Mofussil Court ; 
and on the 29th July 1864 Juggur Nath, 
upon this remand, got a decree for further 
relief, certainly na against Kummun Khan, 
and probably against other parties also ; but 
into this point we think it is not necessary 
that we should look further at present: it is 
enough to say that this decree of the Zillah 
Court is the third of those which the plaint 
refers to, 

Kummun Khan appealed against that deci- 
sion, and his appeal was dismissed by the 
High Court on the 20th June 1866; and the 
decree of the High Court so dismissing his 
appeal is the fourth of the decrees under 
which the present plaintiff claims. 
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But while the plaintiff thus makes a 
general claim against all the three defendan's 
on the ground that he, asa co-judgmen - 
debtor with them, has been obliged to pars 
their share of the judgment-debts due unde- 
these decrees, he does not in his plairt 
specify the particular shares or proportion 3 
in which the defendants are severally boun-! 
to recoup him, or indeed state anything mor 
than the general ground which we hav. 
mentioned for any liability on their par. 
whatever, 

Now, Bahadoor Singh in answer to thi, 
elaim said, amongst ether things, that during 
the whole time that he was in possession o ' 
this property, and on that account made liabl:- 
to Juggur Nath Singh for mesne profits, he 
held possession by a title derived from Afzu 
Khan, Wuleehun and Bheekun, the mothe. 
of Kummun Khan, under a mortgage oi 
aur-i-peshgee lease which had been given tı 
him by these persons, before that other mort- 
gage had been given to Juggur Nath by 
these same persons under which Jugem 
Nath’s right to mesne profits had eventually 
arisem His answer was in fact this :—What- 
ever may have been my liabilities to th- 
third party for these mesne profits, you 
cannot claim anything against me, because 
yeu orginally put me into possession, and it 
was by virtue of the right which you your- 
self had given me that L was where I was. 
This allegation on the part of the defendunt 
Behadoor Singh is not traversed by the 
plaintiff Afzul Khan. On the contrary, he 
in effect admitted the substance of it, but 
contended, ns we understand, in the Court 
below, that Bahadoor Singh’s right to posses- 
sion under the zur-i-peshgee mortgage hnd 
ceased before the period of time for which he 
had been made liable under the decree to 
Juggur Nath commenced to ran, and that he 
wns in fact during that period a trespasser, 
and consequently solely responsible for the 
wassilat. 

With reference to this, the Judgo of tha 
Court below states that “the plaintiff avers 
“ that Bahadoor Singh. having held poseession 
“of the twelve annas share decreed to Jugeur 
‘Nath, and appropriated the proceeds, was 
“alone liable for the mesne profits.” So he 
would be no doubt as between himself and the 
plaintiff if he be held as a quasi trespasser in 
the manner in which the plaintiff seemed to 
have contended that he did hold. And conaa- 
quently it appears to us that as between the 
plaintiff and Bahadoor Singh in this suit the 
whole merits of the case turned upon the 
question whether or not Bahadoor Singh was 
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a trespasser as the plaintiff alleged. Clearly, 
it was for the plaintiff himself, under the 
cireumatances of the ense, to prove the afirma- 
tive of this issue. He did not dispute the 
fact that Bahadoor Singh had entered into 
possession as his mortgagee, but he main- 
tained that the right of possession under the 
zur-l-peshgee had terminated before the date 
of origin of Juggur Nath’s claim ; and con- 
sequently it lay upon him to prove that it 
had so terminated. Upon looking into the 
evidence on the record, it seems to us that, 
strictly speaking, there is no evidence bear- 
ing upon this point at all. There is no oral 
testimony ; and the only evidence upon 
which the Lower Court seema to have based 
its conclusion of fact is a certain decree of 
the 30th June 1866, passed by the Sudder 
Ameen in the matter of this mortgage 
between. Kummun Khan, the third of the 
present defendants, and Bahadoor Singh, the 
first of the present defendants, in a suit to 
which neither Afzul nor any one privy to 
him in title was a party. 

The Lower Court perceived that the judg- 
ment was not, as a judgment inter partes, 
available as evidence in favor of Afzul in the 
present suit. But for some reason or 
another, which is not very clenar, it nevertbe- 
less allowed this judicial decision to be used 
as evidence in this suit. So far as a portion 
of the liability of Bahadoor Singh was con- 
cerned, the Lower Court appears to have 
thought that it was not evidence where the 
liability of Bahadoor Singh was in question 
in respect of a certain six anpas, but that 
it was so where the liability was in question 
in respect of another six annas. We think, 
we need hardly say, that if it was not admis- 
gible in one case, it was not admissible in the 
other. The Lower Court was right in its 
view that it was not admissible as a decision 
inter partes, and it was not by its nature 
in any sense a decision in rem. This decree 
then cannot be taken into consideration by 
us in this regular appeal ; and if that be put 
on one side, there js no evidence at all on the 
record to show at what time Bahadoor 
Singh’s relation to the plaintiff and others as 
mortgagee came to an end, or indeed whether 
it has ever come to an end in any sense at 
all. 

We must take it then that during the 
period for which mesne profits were decreed, 
Bahadoor Singh was in possession as mort- 
gagee of the plaintiff and others just as he 
had been previously thereto. And if that be 
so, it ia quite clear we think that the plaintiff 
has made out no right in this suit to claim 
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from him any contribution towards the sum 
which he bas been obliged to pay in satisfne- 
tion of the decree of Juggur Nath Singh. 
As things appear in this case, it certainly 
would be monstrous that Bahadoor Singh, 
whose title as zur-i-peshgeedar commenced 
some yenrs before the title of Juggur Nath, 
both of them originating in the same source, 
should bea made liable to recoup his mort- 
gagors the amount of dumages which they or 
one of them had been compelled to pay 


wJuggur Nath Singh in respect of a posses- 


sion aud occupation of the land which they 
most be taken by reason of the zur-i-peshgee 
transaction to have guaranteed to him, Baha- 
door. 

It seems to us then that the Lower Court 
ought to have dismissed the suit as against 
Bahadoor Singh. It follows that this appeal 
must be successful, The decree of the Lower 
Court, so far as it concerns Bahadoor Singh, 
must be reversed, and Bahadoor Singh must 
have his costs both in this Court ond in the 
Court below. 

The next appeal, No. 82 of 1872, is an 
appeal preferred in the same suit by Afzul 
against the decree of the Lower Court, on the 
ground that that decree has not made Baha- 
door Singh liable to the extent to which he 
ought to have been made liable. 

In this appeal, Bahadoor Singh, Juggur 
Nath Singh, and Kummun Khan, all three 
defendants, are respondents. But itis quite 
clear that the grounds of appeal are directed 
only to so much of the dectsion of the Court 
below as affects Bahadoor Singh alone. 
There is nothing in the petition of appeal 
which is a complaint against the decree of 
the Lower Court so far as concerned Kummun 
Khan. It follows then from what we have 
already said in reference to the first appeal 
that this appeal must be dismissed. In- 
asmuch as we think that on the evidence 
before the Court Babadoor Singh ought not 
to have been made liable to any extent, it is 
a necessary consequence that the Lower Court 
is not wrong in the particular matter whereof 
the present appellant complains. It seems to 
us, therefore, as we have already said, that 
this appeal must be dismissed. 

It escaped our notice just now, for the 
moment, that this appeal, No. 82, does further 
complain that the plaintiff ought not to have 
been made to pay Juggur Nath Singh’s costs. 
Juggur Nath himself has.appeared in this 
appeal, and if ig plain that there was no sort 
of evidence affecting bim in any way given 
at the trial, The decision of the Lower 
Court, as far as he is concerned, is quite 
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unimpeachable. The matter therefore re- 
mains, as we said, that there is no ground of 
appeal established in No. 82 against auy one. 
Tiiat appeal must consequently be dismissed 
with costs as regards the respondents who 
have appeared, that is, all the defendants, 
Kummun Khan, Juggur Nath Singh, and 
Bahadoor Singh. 


The 15th February 1873. 


Present: 


The Hon'ble F. B. Kemp and C. Pontifex, 
Judges. 


Registration of Plaints— Right of Suit—Action 
Sor Wages—Limitation. 


Case No. 9 of 1873. 
. Application for Review of judgment passed 


29th July 1868, the applicant would be techni- 
cally right in stating that the fact of his 
plaint not having been accepted on the day 
on which it was actually presented, ought not 
to deprive him of his right of suit ; though, 
speaking for myself, I should not be disposed 
to encourage litigants to put off filing their 
plaints until the very last day unless they 
take proper care to have the plaint duly 
registered on the day on which it is pre- 
sented. But it is not necessary to dispose 
of this application for review on that ground. 
On reference to the printed book, it appears 
that there was no settled account between 
the parties on the 29th of July 1868, and 
the plaintiff does not pretend to say that 
there was, All he says is that he signed an 
account on the 29th of July, but he does not 
admit that account, and he refuses to be 
bound thereby. In hisown examination he 


by the Hon'ble Justices F. B. Kemp‘ and | says :—" I do not consider myself bound by 


C. Pontifex, on the 12th September 1872, 
tn Regular Appeal No. 70 of 1872.* 


E. Young, Plaintiff (Respondent) Petitioner, 
versus 


D. MagcCorkindale, Defendant (Appellant) 
Opposite Party. 


Mr. J. T. Woodroffe for Petitioner. 


No one for the Opposite Party. 


A plaintiff was held to be technically right in stating 
that the fact of his plaint not havıng been accepted on 
the day on which it was actually presented, ought not 
to deprive him of his right of suit. 

Wages due to an employee leaving his employer's ser- 
vice would be due on the date when he left the sei vice, 
and any suit for those wages must, in the absence of any 
subsequent account stated and settled between the par- 
ties, be brought within three years from such date. 


Pontifex, J.— Tis application for review 
is made upon the verified statement that the 
plaint in the suit was really preseuted on the 
29th of July 1871, although the endorse- 
ment on the plaint states that it was presented 
on the 81st July 1871, and it is suggested that 
this fact might have influenced our judgment, 
as we stated therein as follows :—* We are 
“of opinion that, at all events, on the 29th 
“July 1868, all partnership transactions be- 
“tween the parties had ceased, and that a 
“final balance of such matters had been 
“struck * * *; and that as the plaintiffs 
“suit was not instituted until the 3lst July 
“1871, his claim against MacCorkindale was 
“barred.” If there had been an account 
settled and signed between the parties on the 
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the account I signed.” If that account had 
been binding upon the plaintiff, he would 
only have been entitled to Rs, 300 per men- 
sem as wages, whereas by his plaint he claims 
Rs. 500. Irrespective of that, it appears 
plainly on the evidence that the account of 
the steam tug John Bull, in which the 
parties were jointly interested, was settled 
much more than three years anterior to the 
29th of July 1871. It appears on the evi- 
dence that the plaintiff left the service of Mac- 
Corkindnle on the 15th of May 1868 ; and 
that the steam tug, in respect of which there 
was a partnership between the parties, was 
sold in December 1866,—that is to say, long 
before the plaintiff left the service of Mac- 
Corkindale, and therefore previous tothe | 5th 
of May 1868. The account of the steam tug 
was made up by one Mr. Pittar, and it was 
stated, settled, and agreed to between the par- 
ties before the plaintiff left the service of 
MacCotkindale, that ig, before the 15th of 
May 1868. In our original judgment it is 
stated as follows:—“‘A fter the sale of the John 
“ Bull, aud so far as can be discovered from 
“the evidence, about the end of 1867, the 
“ account of the John Bull was made up by 
“a Mr. Pittar. * * This statement of account 
“ wassubmitted td the plaintiffand the defend- 
“ants MacCorkindale and Watkins, and was 
“allowed and approved of by each of them, 
“nt all events some time before the 29th of 
“July 1868.” That account showed that, s9 
far from anything coming to the plaintiff, 
there was n debt due from the plaintiff to 
MacCorkindale, and we think that, inasmuch 
as that account was settled considerably 
more than three years before the 29th of July 
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1871, the date on which the plaint was pre-| a suit which is to'be tried on the civil side 


sented, the only questiou between the par- 
ties was one of wages. Any wages that 
might be due by MacCorkindale to the plain- 
tiff would be due to him when he left tthe ser- 
vice on the 15th of May 1868, and any suit 
for these wages must, in the absence ‘of any 
subsequent account stated and settled between 
the parties, ‘have been brought within three 
years from the 13th of May 1868. 
Therefore, taking it that the ploint was 
presented, and properly presented, on the 29th 
of July 1871, we still think that the suit is 
barred by limitation. We reject the applica- 
tion for review. 


The 17th February 1873. 


Present: 
The Hon’ble J. B. Phear nnd W. Aiuslie, 
Judges. © 


Zur-i-peshgee — Mortgage—Pcssessory Sutt — 
tamitation. 


Case No. 446 of 1873. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of Tir- 
hoot, dated the 10th October 1871, affirm- 
ing «a decision of the Moonsiff of Dur- 
bhangah, dated the \7th Jane 1871. 


Poriag Dutt Roy (Plaintiff) Appellant, 
versus 


Fekoo Roy and others (Defendants) 
Respondents. 


Mr. R. E. Twidale for Appellant. 


Baboo Bama Churn Banerjee for 
Respondents. 


Where plaintif claims a fight to enjoy possession of 
certain land for a term of years on the footing of a 
mortgage transaction (zur-i-peshgee), it having been a 
part of his contract with the mortgagor-defendants that 
he should repay_himself the money advanced by taking 
the rent reserved on the zur-i-peshgee lease during its 
Peadency : 

Hxup, that the relation between the parties was differ- 
ent from that of landlord and tenant contemplated in 
Act VIII (B. C.) of 1869 a. 27, and that the suit could not 
be governed by the limitation prescribed ın that law. 


Phear, J.— In this case language has been 
used in both the Courts below which seems 
to indicate some little confusion as to the 
mode in which those suits are to be dealt 
with in the Moonsiff’s Court, which are of 
such a nature as would formerly have ren- 
dered them triable only in the Collector’s 
Court. One Court speaks of the suit being 


of the Court as distinguished from some 
other side, and the other speaks of its being 
a suit which is to be tried under Act VILL 
of 1869, B. C. There should, we apprehend, 
be no question in the mind of the Court ns 
to which side of the Court is to entertuin 
the suit, or under what Act it is to be tried. 
It was one of the purposes of the Legis- 
lature when it removed the cognizance of 
certain class of actions from the Collector’s 
Court to the Moonsiff’s Court, that there 
should no longer be any question in any caso 
whether the suitor had invoked the exercise 
of the right jurisdiction, and whether the 
Court was competent to do complete justice 
between the parties. It is the plain duty 
of the Court when a suit is brought before 
it, to entertain it, and to endeavour to try the 
matter m question between the parties upon 
the whole merits. In this instuuce, uo doubt, 
the first material issue raised, aud the first 
issue to be tried was, whether or not the suit 
is barred by the operation of one or other of 
the Acts of limitation. And the finding of 
the Court on that issue would necessarily 
depend upon the nature of the contest 
between the parties, namely, upon the ques- 
tion whether or not the cause of action sued on 
by the plaintiff is one which falls within the 
provisions of Act XIV of 1859, or one 
which faHs within the more restricted limi- 
tation as to time prescribed by Section 27 
Act VIII of 1869, B. ©. The Courts below 
have both come to the conclusion that the 
suit is barred by the operation of this last 
mentioned Section. The words of that Sec- 
tion, so far as they are applicable to the present 
case, are—“* * * * All suits to recover 
“ the ocoupancy of any land, farm, or tenure 
“from which a ryot, farmer, or tenant has 
“ deen illegally ejected by the person enti- 
« tiled to receive reut for the same, * * shall 
“ be commenced within the period of one year 
“from the date of the occarrivg of the 
“ cause of action, and not afterwards.” 

Both the Lower Courts are of opinion upon 
the case of the plaintiff that this is a suit to 
recover occupancy of land from which he 
has been illegally ejected by the person who 
is entitled to receive rent for the sume. 

On referring to the judgment of the Judge, 
we find that he describes the plaintiff ’s cause 
of action in this wise :—“ The plaintiff states 
that 9 annas and 9 gundahe in Mouzah 
Dhanour Koar were given in ticca to him, 
by defendants Nos. 2 and 3, at a rental of 
Rs. 100, from 1273 to 1286 F. S. after taking 
Rs, 1,400 zur-i-pesbgee (Sadhowah Patooab), 
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that is, by the paying back of the amount in 
yearly instalments of Rs. 100. He further 
states that defendant No. 1 bought one nnna 
of the right und title in the share in ticen from 
defeudant No, 2 ov 24th Assin 1275 F.S, of 
which he took possession ousting the plaintiff. 
The plaintiff now sues for recovery of 
possession aud mesne profits for three years.” 

Is appears to us that if this rightly states 
the plaintiff’s cause of action, and it seems 
on reference to the plaint that it does so, the 
suit is not simply a suit to recover occupancy 
of land from which the plaiotiff as a tenant 
has been ejected by the person who is entitled 
to receive rent for the sume; for evidently 
plaintiff comes into Court claiming a right 
to enjoy possession of this land for aterm of 
years upon the footing of a mortgage trans- 
action: he seeks to recover the security for 
repayment of the loan which he has advanced, 
which security had been given to him by the 
defendants Nos. 2 and 8, including the defend- 
` ant No, 1’a vendor, and had been wrongfully 
taken from him by the defendant No. 1. In 
truth, it appears according to the terms of the 
plaint that, during the pendency of this zar-i- 
peshgee lease, no one, other than the plaintiff 
himself, is entitled to receive any rent, for it 
was part of the pluintiff’s contract, as he 
states it with the defendauts Nos. 2 and 3, that 
he should repay himself the money advanced 
by taking the rent reserved on the lense 
during that time. {ft is clear to our mind 
that u transaction of this kind constitutes a 
different relation altogether between the 
parties from that ordinary relation of land- 
lord aud tenant which is contemplated under 
the words used in Section 27 Act VIII of 
1869, B. C. It appears to us, therefore, that 
the Courts below have made n mistake ns to 
the period of limitation which is applicable 
to this suit, The Lower Appellate Court has 
dismissed the suit, as we think, wrongly, 
upou the preliminary issue. The judgment 
must therefore be set aside, and the case sent 
back to the said Lower Appellate Court for 
trial upon its merits. Butifit appear to us 
before our decree is drawn up that*the first 
Court took no evidence, but simply decided 
upon the preliminary issue, the order will be 
that the Lower Appellate Court must send the 
ease back to the first Court for trial upon the 
merits. 

Costs must abide the event. » 
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The 18th February 1873. 
Present : 
The Hon’ble Sir Richard Couch, Kt, Chief 


Justice, und the Hou’ble F. A. Glover, 
Judge 


Etzecution—Attached Property— Valuahon. 
Case No. 272 of 1872. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Hooghly, 
dated the 3lst May 1872, affirming an 
order passed by the second Subordinate 
Judge of that district, dated the 16th 
January 1872. 


Jogendro Nath Mullick and othera (Judg- 
meut-debtors) Appellants, 


wersus 


Rajah Bijoy Keslul Roy (Decree-holder) 
Respondent. 


Mr. Evans and Baboos Gopal Lall Mitter 
and Grish Chunder Ghose for Appellunts. 


Mr. R. T. Allan and Baboos Ashootosh 
Dhur, Nil Madhub Sen, and Bacharam 
Mookerjee for Respondent. 


Where it was ordered in execution that a decree- 
holder should get possession of a specified Sa eee (No. 2 
out of three Gth vach certain pr aa ea been divid 
for purposes of valuation, an a portion of 
such plot had been taken possession by hım there stall 
remained something due on the deeree : 

HELD, that so long as any portion of plot No. 2 re- 
mained, the decree-holder could not touch the remaining 
plots. 


Glover, J.—THE respondent got a decree 
for a one-third share of certain immoveable 
property, the money value of which share 
was found to be Rs. 6,626. For the pur- 
poses of this valuation,*the land and houses 
comprising the property had been divided 
into three plots, and in execution it was 
ordered by the Principal Sadder Ameen (30th 
March 1867), that the decree-Nolder should 
get possession of plot No. 2, and thut if that 
did not satisfy the decree, other property in 
plots Nos. 1 and 3 should be added. 

Plot No, 1 consists of the dwelling- 
house of the debtor’s family. 

Plot No. 2, of a cutcherry and boituc- 
khona, with land on the north, east and west 
sides. 

Plot No. 3, of cultivated and other lands. 

The cutcherry and boituckhana, called in 
this record ‘‘ Auundoram,” were taken pos- 
session of by the decree-holder, but there still 
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remained due to him Rupees 1,006-12, 
which he had been declared both by the 
Subordivate Judge and Judge to have the 
right to take in the shape of n part of the 
dwelling-house of the debtor in plot No. 1. 

It has been admitted by the respondent’s 
pleaders before us that there is still a portion 
of land appertaining to plot No. 2 of which 
the decree-holder has not taken possession, 
and the map filed with this record shows that 
the buildings only, viz. the cutcherry and 
boituckhana house, have been taken, leaving 
a considerable quantity of what is cnlled in 
the map garden ground still unappropriated. 

Now, the order of the 380th of March 
1867,‘which admittedly governs these pro- 
ceedings, gave the decree-holder first Lot 
No. 2, and if that did not satisfy his claim 
then other properties named. The appellant 
contends that the valuation of plot No. 2 
including both houses and land would fully 
represent the decree-holder’s one-third share, 
and that this plot ought to be exhausted be- 
fore giving the creditor any part of the family 
dwelling-house (plot No. 1). 

It was stated also before us, and not denied 
by the respondent, that the balance of Rs, 
1,006-12 had been many times offered to the 
decree-holder, but had been refused by him. 

We think that this appeal is virtually dis- 
posed of by the respondent’s admission that 
there is still land appertaining to plot No, 2 
which has not been appropriated to the satis- 
faction of his decree. The Subordinate 
Judge’s order of 1867 expressly directed all 
the plot No. 2 to be first taken, and so long 
as any portion of that plot remains, the 
debtor’s dwelling-house, plot No. 1, cannot be 
touched. ' 

There will be no necessity for any re-valu- 
ation of the shares, because there was no 
appenl to the Judge on this point, and Rs. 
1,006-12 was taken Wy both parties as repre- 
senting the sum due tothe creditor after he 
had received the cutcherry and boituckhana 
. houses, the stables and one or two other small 
plots appertaining to the estate. The ques- 
‘tion to be decided is whether the garden land 
to the north, east, and west of the Anundoram 
is of the value of Rs. 1,006-12. If it is, 
the decree-holder must take his balance from 
it; if it exceeds the sum due, he will take 
proportionably. If it falls short, he can then 
have such portion of the dwelling-house, plot 
No. 1, as is sufficient to make up the amount. 

There was some contention, although the 
point was not pressed before us, that in the 
event of plot No. 2 not being sufficient the 
balance should be taken from plot No. 3; but 
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this would be contrary to the Principal Sud- 
der Ameen’s order, which directs that should 
plot No. 2 prove insufficient, a specified’ part 
of the dwelling-house buildings is to be given 
to the decree-holder, to the extent, of course, 
of the balance still due. 

We make no order as to costs. 


The 18th February 1878. 


Present: 

The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 

Evidence — Title-deeds — Rent Receipts — Pre- 
sumptions. 


Case No. 125 of 1872. 


Regular Appeal froma decision passed 
by the Judge of Gya, dated the 22nd 
February 1872. , 


Khoda Buksh Khan (Petitioner) Appellant, 
versus 
MussamutChoa(O pposite Party) Respondent. 
Mr. C. Gregory for Appellant. 


No one for Respondent. 


In a case involving the alternative question of fact 
whether certain land belonged to R or to Q, neither the 
one nor the other of the opposite party venturing to 
state who his opponent was, and the testimony of the 
witnesses on this point being doubtful : 

HELD, that R, who was in possession of the title-deeds 
and of the receipts of rent, ought to succeed, unless there 


| was something on the record to countervail such strong 


evidence, 


Phear, J —Tup question in this case is a 
very simple alternative question of fact, viz., 
whether certain land, taken by the Govern- 
ment, belongs to one Khoda Buksh or to one 
Mussamut Choa. 

Unfortunately the evidence which has 
been taken at the hearing below is very un- 
satisfactory and incomplete. The exami- 
nation of the witnesses appears to have been 
conductéd in such a way os fo leave it in 
the highest degiee uncertnin what facts 
each witness can actually depose to of his 
own personal observation. And then the 
principal parties themselves have not been 
examined, although there seems to be no 
reason at all why in a case like this they 
should not have been brought, so to speak, 
face to face, ‘and cross-examined in reference 
to each other’s testimony. It appears that 
neither the one nor the other of the opposite 
party ventures to state who his opponent is, 
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and the testimony of the witnesses on this 
point is entirely in doubt. However, it is 
certain that Khoda Buksh is in possession of 
the titleadeeds of the land in question and of 
the receipts given by the superior holder for 
rent paid in respect of it. 
as it goes, strong evidence in his favor; 
and it appears to us that he ought to suc- 
ceed upon it unless there is something to be 
found upon the record to countervail it ‘ou 
the other side. 


But after the best consideration which we 
can give to the evidence such as it is, it 
seems to us that there is nothing of the 
smallest value on the other side. On the con- 
trary, there is something afforded by Mus- 
samut Choa and her witnesses which is 
favorable to Khoda Buksh’s claim. For it 
is to be observed that when the Mussamut 
filed her petition in September 1871, she 
stated therein :—‘“ Jt is rumoured that an 
e unexisting person, by name Khoda Buksb, 
“alleging himself to be the son of Shum- 
“shere Khan, has applied for getting from 
“Government the value of the juglis land 
“obtained in settlement by Shumshere Khan, 
“but there is no person (by name) Khoda 
* Baksh, and your petitioner, mother of 
“ Shumshere Khan, is in possession of the 
 juglis land.” 


After this date, namely, in November, the 
petitioner Khoda Buksh filed his title-deeds 
and receipts of rent for 1278, 1275, and 1274. 
In December, the Mussamut supported her 
petition by a written statement. And, of 
course, by that time she had had the oppor- 
tunity of knowing what were the documents 
which Khoda Buksh had filed, and it is a 
significant fact that in this written statement 
she states that, inasmuch as ‘she could not 
“ personally look after aud effect the man- 
“ agement of the land in question, she had 
‘‘appointed Khoda Buksh as manager, and 
“accordingly the amuldustuk granted by 
“ Government and the receipts granted by the 
“ proprietor passed into his hands.” 


So we have it now that she haf changed 
the line of defence totally. While she at 
first said that there was no such person at 
all as Khoda Buksh, afterwards when she 
discovered that the petitioner Khoda Buksh 
was supporting his case by the production 
of the amuldustuk and receipts, she makes 
the statement that we have just read, in order 
to account for his possession of them. 

Again the statement that she could not 
personally look after and effect the management 
of the property on account of her age, seems 
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rather absurd when we look at the amul- 
dustuk and find that the whole extent of the 
jageer is 21 beegahs and 14 ecottahs. Old 
as the lady was, surely there would not be 
any difficulty in receiving rents payuble ty 
the ryots in occupation of this small plot of 
land, without keeping a manager who appears 
himself to have been for some time past in 
the police service at a distant place, 

Then three of her witnesses gay that the 
ryots in occupation of this land pay their 
rents to Mussamut Choa. But none of these 
ryots have been produced. There is not u 
single person who says that he cultivates tho 
land under Choa, and pays rent to her or to 
anybody as her representative. The eri- 
dence of Soouamber Singh, upon which the 
Judge to some extent relies, really amounts 
to nothing more than this, that he collects 
for Mr. Solano the rent of this jageer land, 
and has received it on four occasions from 
Khoda Buksh. But he believes that the 
Jand formerly belonged to Choa’s husband, and 
that Choa is the mother of Shumshere, 

It seems to us that in this there really is 
nothing of weight put against possession or 
the title-deeds and of the receipts for rent. 

Unsatisfactory as the case undoubtedly js, 
we must say that we think the Judge, was 
wrong in giving his award in favor of Cheu, 
because it seems to us that the evidence so 
far as it tends at all either way is exclusively 
in favor of Khoda Buksh. We must, there- 
fore, reverse the order of the Judge, and 
declare that the appellant is entitled to the 
share of the compensation-money claimed by 
him. 

The appellant is entitled to his costs in 
this Court as well as in the Lower Court. 


The 18th Fekruary 1873. 


Present : 


The Hon’ble J. B. Phear andeW. Ainslie, 
Judges. - 


Foreclosure—Lunatics—Hindvo Law~— Guardian 


and Manager—Power of  Manager—Act 
AXXV of 1858. 


Case No. 169 of 1871. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Shahabad, 
dated the 5th May 1871. 
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The Court of Wards, on behalf of Kasho 
Pershad Singh, a lunatic (Defendant) 
‘ Appellant, 


La 


VETSsUS 


Kupulmun Singh and another (Plaintiffs) 
Respondents, 


Mr, J. T. Woodroffe and Baboo Annoda 
Pershad Banerjee for Appellant. 


Baboos Mohesk Chunder Chowdhry, Ro- 
mesh, Chunder Mitter, and Atubinash 
Chunder Banerjee for Respondents. 


K and R sued the Court of Wards as guardian of one 
P, an idiot, to foreclose a mortgage and obtain posseasion, 
that claim being based upon a deed of byebil-wufa 
executed by L, the idiot’s mother and guardian, to provide 
means to meet an ancestral debt. The Sub-Judge gave 

laintiff a decree, holding that the lunatic as such had no 
ocus standi; that his mother was sole heir; and thut 
though she executed the deed as if on behalf of her 
son, yet it was not vitiated on that account, becanse it 
was executed in her proprietary and not her fiduciary 
character :— 

HELD, that if the lunatic was not the owner, the suit 
was worthless for the purpose of foreclosing the equity 
of redemption of the real owner, who was no party to 
the suit. 

HELD, that as no issue was raised in the first Court 
or suggested by either party as to the lunatic’s pro- 
prietary right, the Lower Appellate Court did wrong in 
raising for the first time an issue of this kind. 

HELD, that a Hindoo lunatic may have prop even 
though he is not capable of inheriting while a lunatic, 
but he cannot make valid contracts binding either on 
himeelf or on his proper ty. All dealings with his pro- 
perty must be made by the hands of a guardian or 

Eei oe to be appointed by the supreme civil power, 
egality of the guardianship epending on such 
ae 

A Court, when representing such authority, is bound to 
appoint the fittest and most proper person from amon 
relatives, the father being legal guardian, and in default 
the mother, and so on. 

After the passing of Act XXXV of 1858, an appoint- 
ment of a guardian or manager of a Inunatic’s estate 
could not be properly effected otherwise than as there 
prescribed ; and no de facto man could have more 
power of aliening and encumbering than a de jure 
manager would have. 

, 


Phear, J.—IN this suit, Kupulmun Singh 
and Ramdut Singh, co-plaintiffs, sue the 
Court of Wards ns guardian of one Kasho 
Pershad Singh, an idiot, to foreclose n certain 
‘mortgage and to obtain possession of the 
mortgaged premises. 

The plant alleges that, after the death of 
the idiot’s father at some unmentioned date, 
Mussumat Lukhee Kooer, the mother and 
guardian of the idiot, was appointed man- 
ager and administrator of his estate; that the 
father in his lifetime had borrowed money, 
and that the Joan effected by him at usurious 
interest had swelled up to a very large sum, 
and the estate of the idiot in execution of a 
decree of Court for ancestral debt was 
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ndvertised for sale ; that, inasmuch as the 
eomplicated and heavy debt at n usurious 
rate of interest rendered its liquidation 
fraught with difficulty and danger of the 
loss of the whole property, the Mussumat, with 
the view to preserve the ancestral estate of 
the idiot, through an agent, formally exe- 
cuted, im February 1860, n deed of bye-bil- 
wufa, upon which the plaintiffs claim is 
based, for a consideration of Rupees 26,000 
nt a monthly interest of 7 annas 9 pie plus 
n fraction per cent, stipulating that the 
whole consideration should be repaid at the 
end of Jeit 1276. 

The plaint further alleges that the consi- 
derntion-money was duly applied to the 
relief of the estate, and that the plaintiffs 
regularly realized all the interest thereon up 
to the end of Jeit 1276 by the receipt of 
rent from certain lessees of the estate. But 
that the Mussomat, notwithstanding the 
plaintiffs’ importunities, refused to pay the 
mortgage-money at the stipulated period, 
viz., the end of Jeit 1276 ; that the plaintiffs 
therefore filed an application to the Judge’s 
Court for foreclosure, and ‘got the notice 
formally issued and duly served upon the 
mother of the idiot. The plaint then alleges 
that the property of the idiot has been placed 
by an order of the Judge under the manage- 
ment of the Court of Wards, but never the- 
less the money has not been deposited ; and 
inasmuch as the period of time prescribert 
by the Inw has elapsed, the plaintiffs bring 
this suit for foreclosure, 

The written statement filed by the Court 
of Wards as guardian of the idiot Kasho 
Pershad says, that Mussnmat Luckhes Kooer 
never was the bona fide guardian of the 
idiot, never had authority in Iaw to execute 
the bye-bil-wufa on which the plaintiffs rely ; 
that she had in fact applied to the Court for 
a certificate of guardianship, and her appli- 
cation was rejected on the 8th February 
1860, just before she executed the deed of 
bye-bil-wufa. The Court of Wards, in the 
same wiitten stntement, further denied that, 
at the time of the exeeution of the deed, 
there was any such legal and ancestral debt 
ns would be sufficient in law to support the 
deed ; and also denied that the consideration- 
money for the bye-bil wufa was applied as 
the plaint alleged. Further, the Court of 
Wards alleged that the plaintiffs procured 
the execution of the bye-bil-wufa by the 
exercise of undue influence, fraud, and collu- 
sion, and that the value of the property 
pledged was greatly more than the alleged 
consideration for the mortgnge. 
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Upon these statements on the one side and on 
the other three issues were raised, namely :— 

“ First——Whether Mussumat Luckhee 
“ Kooer, mother of Kasho Pershad (the luna- 
“ tic), was, on the date of the admitted deed 
“of bye-bil-wufa, the guardian of the said 
“lunatic under Hindoo Law and Govern- 
“ment enactment, and as such legally au- 
“thorized to contract a loan and mortgage 
“the lunatie’s property in order to liquidate 
“ancestral debts of the lunatic and to save 
“ the estate from ruin. 

“Second.—Whether the said guardian, 
“‘Mussumat Luckhee Kooer, did actually 
“liquidate the ancestral debt of Kasho 
“Pershad (the lunatic) with the Rupees 
“ 26,000 contracted on this deed of suit or not, 
“+e, whether her action in contracting the 
“loan and executing the said deed was for 
“ legal necessity. and justifiable or not. 

“ Third.— Whether the defendant's alleged 
“difference in the amount of the loan con- 
“ tracted, and the amount of the value of the 
“ property mortgaged, would make any differ- 
“ ence in the nature of this case,” 

The case has been fully tried, and the Sub- 
ordinate Judge has given a decree in favor 
of the plaintiff. His judgment is certainly 
in some respects remarkable. He says— 
“Tt is an admitted fact that the defendant is 
“a lunatic ; he is not therefore legal heir of 
“ his father, but his mother is the gole heir of 
“Chowdhry Kishen Dyal Singh, deceased. 
“*** Tt ia patent the lunatic hasno locus 
“ standi, ond that his guardian and proxy as 
“a matter of law cannot raise any objection 
‘as to the legality and validity of the trans- 
‘action. It is manifest from the above that 
“the lunatic is not the heir of his late father, 
“and that his mother is the heir under the 
“ shastras.” 

The Subordinate Judge then argues that, 
although the Mussumat did in fact execute 
the deed as if on behalf of her son, yet * the 
contract was made in her proprietary and not 
in her fiduciary character, and therefore the 
contract was pot vitiated on that account.” 

The Lower Coart says, that its findings on 
this head ‘‘are sufficient for the disposal of 
the case,” and accordingly it gives a decree 
to the plaintiffs for possession of the mort- 
gaged premises, together with costs. 

It thus appears to have altogether escaped 
the notice of the Judge that the suit was 
brought against the idiot alone as repre- 
sented by the Court of Wards, and that the 
Mussumat, his mother, was no party to the 
suit in any way. . If, therefore, the Court’s 
finding that the property did not belong to 


the lunatic be correct, still the plaintiff, ir 
order to succeed, must make out his own title 
to possession; and that he cannot do, on the 
facts which he himself puts forward, without 
showing something more than the mortgage 
made to him of the property by the real 
owner. He must in addition show that the 
real owner’s equity of redemption has been 
foreclosed so that the full title to the property 
and to possession of it has passed to him. 
But obviously he cannot do this, because no 
suit for'the purpose of foreclosing the equity 
of redemption has been brought against the 
owner excepting this suit; and if the 
Iunatic be not the owner of the estate, this suit 
is worthJess for the purpose of foreclosing 
the real owner’s equity of redemption, and 
consequently that equity is still outstanding. 

It would seem clear, therefore, that on the 
finding which the Lower Court has come to, 
it ought to have dismissed the suit with costs. 

But further than this, itis beyond question 
of the essence of the plaintiff’s suit that the 
property belongs to the lunatic; and we need 
notsay that, according to Hindoo law, a lunatic 
may possess property. No issue was rnised in 
the first Court or suggested by either party for 
any purpose connected with the suit relative 
to the lunatic’s proprietary right. The Sub- 
ordinate Judge was therefore quite wrong 
in raising himself for the first time in his 
judgment an issue of fact of this kind, and then 
determining it upon the evidence before him, 
notwithstanding that the parties did not 
themselves desire it and had not had an 
opportunity of bringing any evidence to bear 
upon the point. It might well enough be in 
this case, and would accord with all the facts 
that are stated or proved, that Kasho Pershad 
became insane after he had succeeded to his 
father’s property. As the case stands, we 
must certainly take it that the property 
which was mortgaged by the Mussumat to 
the plaintiffs was at the time of the mortgaged 
transaction the property of her son Kasho 
Pershad, and that he was they an idiot or 
lunatic. It therefore becomes necessary to 
enquire what was the state of the law at the 
period when the mortgage was effected, so 
far as it bore upon the matter of the aliena- 
tion of the lunatic’s property. 

Now, we apprehend it is quite clear, as we 
have already said, that a Hindoo being a 
lunatic may nevertheless have property, even 
though he is not capable of taking property 
by inheritance in the event of his being 
lunatic at the time when the inheritance 
opens to him. Bnt ifa lunatic has property, 
it is then, we think, quite certain that by 
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Hindoo law he cannot himself make valid 
contracts binding either on himself or on his 
property. If it is necessary to refer to author- 
ity for this purpose, it may be found in 
Menu, both as given in Sir William Jones’s 
edition and in the text given in Colebrooke’s 
Digest. The text 11 in the second Book, 
Chapter 2, section 1, of Colebrooke’s Digest, 
headed Menu, runs thus:—‘ A contract 
“made by a person intoxicated or insane, 
“ or grievously disordered, or wholly depend- 
“ent, by an infant or decrepit old man, or by 
“ a person without authority, is utterly null.” 


Again, the ‘following text of Yajnya- 
waleya :— A contract made by a person 
‘intoxicated or insane, or grievously dis- 
& ordered, or disabled, by an infant, or a man 
“ agitated by fear or the like, or in the name 
“of another by a person without authority, 
‘Fis utterly null.” 


- Therefore all dealings with the property of 
one who is insane, if dealings can be effected 
so as to be valid and binding upon it (and 
obviously such property needs to be managed 
as much ‘as any other), must be made by the 
hands of a guardian or n manager; and the 
Hindoo law, as we understand it, recognized 
this necessity quite as early as it laid down 
the disqualifications which we have referred 
to; and we think it is undoubted that (to 
adopt the generalization of Sir Thomas 
Strange) the supremecivil power is the autho- 
rity to appoint an efficient manager and guar- 
dian of a disqualified person’s property. 

In. lst Section, Chapter 3, 4th Clause, Sir 
Thomas Strange says :—“ With respect to the 
“relation of guardian and ward, the king, as 
“ he is, by the Hindoolaw, failing allothers, the 
“ultimate heir of all, Brahmins excepted, so 
“is he to an extent beyond what is recognized 
“by us in our Court of Chancery the univer- 
“sal superintendent fof those who cannot 
“take care of themselves. In this capacity 
“it rests with him, t. e., with the Judicial 
“Power, exercising for him this branch of 
“his prerogative, to select for the office the 
tt fittest among the infant’s relations ; prefer- 
“ring always the paternal male kindred to a 
‘ maternal ancestor or female.” 

For this position Sir Thomas Strange refers 
to Menu, Chapter 8, sloke 27, and also to 
some texts in Colebrooke’s Digest. 

Slokes 27 and 28 of Menu’s 8th chapter 

un thus :— 

«27. The property of a student and of 
“an infant, whether by descent or otherwise, 
“let the king hold in his custody, until the 
“owner shall have ended his studentship, or 


“until his infancy shell have ceased in Ats 
“t sixteenth year.” 

“28, Equal care must be taken of barren 
“women, of women without sons, whose 
“ husbands have married other wives, of 
“women without kindred, or whose husbands 
“are in different places, of widows true to 
‘their lords, and of women afflicted with 
‘illness. ” 

And the propriety of giving on extension 
to Menu’s words, such as to make them 
applicable in regard to all persons incapable 
of taking care of themselves, as Sir Thomas 
Strange has given it, has been recoguized 
many times in this Court. We will only 
now refer to a case which was quoted by 
both sides in argument before us, namely, 
the case reported in VIL Weekly Reporter, 
age 6. 

No doubt the Court, when representing 
the supreme authority in appointing a guar- 
dian, is bound to choose the fittest and most 
proper person from among the disqualified 
person’s relations who can be found for the 
purpose, and in this sense it has been 
recognized that the father is the legal 
guardian of his minor children; in default of 
the futher, the mother, and so on. 

The technical term thus arising, legal 
guardian was used in argument before us 
and insisted upon with some force for the 
purpose, as we understand the learned Coun- 
sel, of leading the Court to the conclusion that 
the mother in this particular case was by 
Hindoo law the guardian de jure in the 
sense which the Privy Council seem to have 
given to that phrase in the now celebrated 
case of Hunooman Pershad. But it seems 
to us that, according to the true principle of 
Hindoo law, the legality of the guardianship 
ultimately depends upon the appointment 
to the office of guardian by the supreme 
civil authority as represented by the Court. ' 

The guardian when thus duly appointed, 
no doubt, has certain powers of dealing 
with the disqualified person’s estate and of 
making contracts with respect to it which shall 
be as bifding as if they had been made by the 
owner himself. And it may, we suppose, be 
taken asa general rule of equity that any one 
dealing bond fide for valuable consideration 
with one who is de facto guardian within the 
limits of the powers which such a guardian if 
acting de jure would have in respect of his 
ward’s property, will be relieved from the 
necessity of enquiring whether the de facto 
guardian is also de jure guardian, that is, 
whether he was originally duly appointed 
or not. 
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Up to the year 1858, no special rules or 
enactments, as fur as we are nwnre, existed to 
govern the action of the Courts in the mat- 
ter of appointing a guardian or manager for 
a lunatic generally. We have on this point 
been referred tothe Regulation passed in 1793 
and to two or three other Regulations passed 
subsequently. But we think it is admitted 
by both sides that there was no Act which 
wns generally applicable to all cases of ‘luna- 
tics until the date of the passing of the Act 
SAXV of 1858. Now, by that Act, a par- 
ticular course is marked out for the Court to 
pursue in regard to appointing a guardian or 
a manager of the lunatic’s estate; and we 
upprehend that after the date of the passing 
of this Act an appointment of a guardian or 
manager of a lunatic’s estate could not be 
properly effected in any other manner than 
in the special manner prescribed by that 
Act. Possibly, though as to this we desire 
to express no judicial opinion, even since the 
passing of that Act third parties may, under 
some circumstances, be held to have dealt 
bona fide with a manager acting de facto 
not duly appointed, and on that ground be 
relieved under the general* principles of 
equity to which we have referred from the 
necessity of enquiring whether or not the 
de facto manager is also de jure manager, 
provided always the dealing in question falls 
within the area for which a de jure manager 
has undoubtedly powers to deal in respect 
of his ward’s property. Butin the present 
case it is all important to bear in mind that 
the Act of 1858 not only prescribed n 
particular proceeding as the method to he 
followed in appointing a manager, but also 
limited the powers of the manager when go 
uppointed, in regard to the aliening and 
incumbering of his ward’s property. And 
it seems to us that whatever may be the 
true limit of the application which ought 
to be made of the above referred to equit- 
able principle in favor of a bond fide pur- 
chaser for valuable consideration since the 
passing of this Act, at any rate no such 
npplication can be made as would have the 
effect of giving a de facto manager, not being 
& manager de jure, o greater power of 
allening ond incumbering than a de jure 
manager would have, for such an applica- 
tion of the principle would have the effect of 
Teducing the enactment of 1858 to a nullity. 

We now come to the critical point in this 
ease. The plaintiff, although he says in the 
plaint that the Mussumat was appointed 
manager, has-not attempted for one moment 
to prove any factum of appointment; and 
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we suppose that he simply relied upon the 
equitable presumption being made in hia 
favor for the support of his allegation. Not 
only, however, has he not proved it, but we 
believe it is admitted by the plaintiffs 
advisers that the statement made on behalf of 
the lunatic is true, namely, that the widow 
never was appointed, and that although she 
did in fact make an application to the Court 
for appointment her application was refused. 
So that it is abundantly clear that the person 
from whom the plaintiffs say they obtained 
their title was not duly appointed as by law 
was necessary in order to give her de jure 
power to denl with the lunatic’s estate ; and 
Ht is also further apparent (and indeed the 
plaintifs do not allege it) that the person 
ftom whom the plaintiffs pretend to have got 
their mortgage did not give it to them 
under the sanction of the Court, without 
which sanction no good title could be passed 
by the manager under the Act of 1858. 
The case of the plaintiffs is simply that 
there was necessity, and that in the event of 
necessity the manager has the requisite 
power. We think this position is not ten- 
able now. We think it would be almost 
absurd to hold that a manager acting with- 
out proper authority is in this respect more 
free nnd more favorably situated than is a 
manager duly appointed. 

It seems to us, in short, that the plaintiffs 
fail entirely to make out their title, because 
they are unable to show that the provisions 
of Section 14, Act XXXV of 1858, were 
complied with in their case. The words 
of that Section are—“ Every manager of 
“the estate of a lunatic appointed as afore- 
“snid may exercise the same powers in 
“the manngement of the estate as might 
“have been exercised by the proprietor, if 
“not a lunatic ; and may collect and pay all 
‘just claims, debts and liabilities due to or 
“by the estate of the lunatic. But no such 
“mannger shall have power to sell or 
‘“ mortgage the estate or any pagt thereof, or 
“to grant a lease of any immovable pro: 
“ perty for any period exceeding five years, 
“without an order of the Civil Court pre- 
“ viously obtained.” 

No such order of the Civil Court em- 
powering the Mussumat to mortgage the 
lunatic’s property, or to otherwise alien it, was 
obtained or attempted to be obtained, Wo 
think, therefore, that the plaintiffs have got 
no title under the alleged deed of bye-bil- 
wufa against the estate of the lunatic who 
is represented in this suit by the Coart of 
Wards. 
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It follows then, upon this ground alone, 
that the suit must be dismissed. 

We wish to add that upon the evidence 
which has been minutely analyzed before us 
by both parties, we are by no means satisfied 
that there was a debt, or were debts, so press- 
ing upon the estate as would constitute a legal 
necessity for mortgaging it upon the ground 
put forward by the plaintiff; and, indeed, 
less sufficient evidence of payment of the 
alleged debts than that which is in the record 
we have seldom seen. It may be well enough 
for anything that the witnesses deposed to, 
that several of the bonds which the plaint- 
iff maintains have been paid off with his 
money are still outstanding and may yet be 
put in force at some subsequent period. We 
really know nothing whatever upon this point. 
The original bonds have not been produced,— 
have not been accounted for. And so far as 
there was anything proved by the plaintiff 
in the shape of a charge or inchoate charge 
upon the estate, we may say that in not one 
instance had it ripened into actual pressure. 
The mortgage of the whole estate which the 


` plaintiffs alleged that they obtuined seems 


~ 


to us to have been at least as great and 
exhaustive a burden as that which it pre- 
tends to replace. In fact, if they had estab- 
lished their case it would have shortly come 
to this, namely, that they really swallowed 
ap the whole of the lunatio’s property in the 
place of those creditors whom they say they 
had paid off. Of course, this result is not 
itself sufficient ground whereon to dispose of 
the plaintiff's case, but it seems to afford 
atrong reason for scrutinizing very closely 
the whole mortgnge proceedings, and for 
insisting upon strict proof of the plaintiff's 
material allegations. 

It is unnecessary, however, that we should 
say anything further upon the merits of the 
plaintiffs claim. Wefconfine ourselves sim- 
ply to dismissing the suit with costs. 


The 18th February 1873. 


Present: | 
The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Rent—Suit by Co-sharer—Findings by Revenue 
Officers—Act VIB. C.) of 1862, s. 10. 


Case No. 119 of 1872. 
Special Appeal from a decision passed 


bythe Officiating Judge of Nuddea, dated 
the 12ih October 1871, affirming a deoi- 


sion of the Deputy Collector of Meher- 
pore, dated the 16th March 1870. 


Dinobuudhoo Chowdhry (Defendant) 
Appellant, 


versus 
Dinonath Mookerjee (Plaintiff) Respondent. 


Mr. C. Jackson and Baboo Grish Chun- 
der Mookerjee for Appellant. 


Baboo Doorgadoss Dutt for Respondent. 


An undivided co-sharer cannot maintain a suit for 
arrearg of rent against an occupant of the estate without 
evidence that the rents due to such co-sharer have been 
separately collected, or that there was an agreement to 
pay them separately. Still leas can auch a suit be main- 
tained where the defendant is himself a co-sharer. 

Per Jackson, J.—The High Court will not hold any 
person bound by the ee specified in Act VI (B C.) 
of 1862, s. 10, unless it is shown beyond a doubt that the 
proceedings of the Revenue Officers referred to have been 
conducted in strict accordance with the terms of that 
Section, i 

Jackson, J.—Or tbe objections taken to 
the decision of the Lower Appellate Court in 
this case, the first appears to be sufficient 
for the decision of this special appeal, viz., 
that this suit for arrears of rent has been 
brought against the defendant as occupant of 
some land within an estate by n party whose ` 
interest is that of an undivided co-sharer, | 
there being no evidence to show that the 
rents due to such co-sharer have been 
separately collected or that there was any 
agreement to pay them separately. On that 
point we entirely adhere to what has been 
said in the cases cited in XV Weekly Re- 
porter, pages 248 and 896. In this case we 
have the additional complication that the 
defendant who is sued for arrears of rent 
is not himself an ordinary ryot, but is one of 
the co-sharers in the same estate ; and it may 
be well doubted whether between him and 
the plaintiff there can be said to be any 
relationship of landlord and tenant. On 
this ground alone we think the plaintitPs suit 
ought to be thiown out; but there is one more 
observatfon which we wish to make before 
disposing of this case, and that is that it has 
been sought to bind the defendant by the 
result of the proceedings taken for measure- 
ment under the 10th Section of the Bengal 
Council Act VI of 1862, and the Judge has 
held the defendant to be so bound in these 
words :—‘ To all this, grave as the objection 
“may be, there is but one answer that the 
“ Court can give. The object of Section 10 
“was to enable landlords to collect their 
“rents when they were defeated in the. 
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“attempt to do so by inability to ascertain 


“the existing incumbrances on the land in 
“any other way; that it was unquestionably 
“ intended that the findings of the Revenue 
“ Authorities should be binding on the ten- 
‘ants unless they came forward and honestly 
“and helpfully showed their own claims. 
“ The, Section is no doubt a very serious one, 
“and may be abused toa terrible extent, 
“But if a tenant seeing a Government 
“Ameen come at the plaintiff’s instance, 
& will not take the trouble to inform himself 
“of the Ameen’s powers and object, he can- 
“not be said not to be a proper subject for 
“strict treatment,” 
observations -are applicable to the case of 
a co-sharer in a zemindaree who occupies land 
included in the estate, we need not stop to 
enquire. This we think we need only say 
that severe and, as we have more than once 
observed, mischievous as the provisious of 
that Section appear to us to be, I for myself 
will not hold any person bound by the result 
of the findings therein spevified, unless it is 
shown beyond a doubt that the proceedings 
of the Revenue Officers referred to have been 
conducted in strict accordance with the te: ms 
of that Section, It seems to us very doubt- 
ful that in this case that can be said. We 
think the decisions of the Lower Appellate 
Court and the Court below cannot be sup- 
ported, and that this special appeal must be 
allowed with costs. 








The 19th February 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt., 
Chief Justice, and the Houwble F. A. 
Glover, Judge. 


Salé under Act XIV (B. C) of 1865—Incum- 
brances—Shikmee and Jummait Tenures. 


Case No. 702 of 1872. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
29th January 1872, reversing a decision 
of the Moonstff of Bishenpore, dated the 
28th April 1871. 


Haree Narain Chatterjee (Plaintiff) 
Appellant, ' 


Versus 


i 
Wooma Churn Mookerjee (one of the Defend- 


ants) Respondent. 
Baboo. Nil Madhub Sen for Appellant. 


How much of these, 


Baboos Mohesh Chunder Chowdhry and 
Grish Chunder Mookerjee for Respondent. 


Where a shikmes tenure was sold under Act XIV 
(B. C.) of 1865, and the shikmeedar was found to be the 
under-tenant of the zemindar, the shikmes pottah not 
giving the privilege of making incumbrances, the pur- 
chaser was HKLD entitled under s. 16 to receive the 
tenute free of all incumbrances, e. g, the incumbrances 
of a jummai tenure of a person who was not a khoodkhast 
ryot. 


Glover, J.—THE Judge having found as n 
fuct that the rent-decree aud consequent sale 
Were not fraudulently obtained, the only 
question to be determined in this special 
appeal is whether the defendant, purchaser of 
Kumul Roy’s “shikmee” tenure, is entitled 
to receive his purchase free of the incum- 
brance of Koshal Roy’s “jummai” tenure. 


It is admitted that Koshal Roy held bis 
tenure from aud under the “ shikmeedar” 
Kumul Roy ; and if Kumul was an “ under- 
tenant” of the zemindar, all incumbrances 
made by him without the special consent of 
his lessor, and not made bonåâ fide in favor of 
certuin descriptions of ryots, would be avoided 
by a sale of the tenure under Act XIV 
(B. C.) of 1865. 


We agree with the Judge in thinking that 
the shigmeedar in this suit was the under- 
tenant of the zemindar. The latter was res- 
ponsible to Government for the rent of the 
holding, and hie whole estate would have been 
brought to sule in the event of default. He 
was the only person who could sue the 
shikmeedar for rent ; the land held under the 
shikmee was part of his estate, and he might 
have held it himself had he chosen to huve 
taken the settlement, nud he received a per- 
centuge of the collections as malikana, 


It is not contended that the “shikmee” 
pottah gave the privilege of making incum- 
brauces, nor does the plaintiff assert that 
Koshal Roy was a koodkast ryot. The 
words ‘resident and hereditary cultivators” 
used in the Section apply, we consider, to a 
personal right vested in such ryots, and not 
to a purchaser of the ryot’s holding at an 
auction-sale. 


Under these circumstances, the purchaser 
of the shikmee under-tenure would, by Sec- 
tion 16 of the Act, be entitled to receive that 
tenure free of all incumbrances “ which may 
huve accrued thereon by any act of the holder 
of the under-tenure” Kumul Roy, and is not 
therefore bound to respect the “jummai” 
tight of Koshal Roy, whose interests have 
been bought by the special appellant. 

The appeal must he dismissed with costs. 
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The 19th February 1873. 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Notice of Foreclosure—Proof of Service— 
Lransferees. 


Case No. 227 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Moorshedabad, 
dated the 2\st, August 1871, modifying a 
decision of the Officiating Moonsiff of 
Goash, dated the 31st December 1870. 


Tazun Bibee and others (some of the Defend- 
ants) Appellants, 


versus 
Shib Chunder Dhur (Plaintiff) Respdonent. 


Baboo Hem Chunder Banerjee for Appel- 
` lants, 


Baboo Taruck Nath Sen for Respondent. 


Where defendant denied having received notice of 
foreclosure, and the witnesses called to prove service 
denied all knowledge of the matter: HELD that the 
report of the peon in the formal proceedings before 
another Court was inadmissible as evidence in the case, 
and the acquiescence of one mortgagor was not binding 
on the other. 

Transferees in possession are entitled to have notice 
of foreclosure. 


Jackson, J.—Tue decision of the Lower 
Appellate Court is manifestly erroneous. It 
is clear that there is no evidence to show the 
service of notice of foreclosure upon the 
mortgagors. The persons entitled to the 
notice were two, one Mozubhur and the other 
Tajun Bibee. Mozubur, it seems, did not 
defend the suit, but Tajun Bibee denied that 
she had been served. The witnesses who 
were called to prove gthe service denied all 
knowledge of the matter, and there was 
nothing else before the Court except the 
report of the peon in the formal proceed- 
ings before the Zillah Judge. The Judge 
6tght not to have treated it as evidence in 
this case, nor was the acquiescence of Mozo- 
bur Ali at all binding on the other mortgagor 
Tajun Bibee. This being so there could 
be no decree. 

There was a further point in the case that 
gome other parties came in and alleged that 
the mortgagors had transferred their interest 
to those parties and that the transferees were 
iu possession, and it is contended on authorities 
on this point that the transferees in possession 
were entitled to have notice of the foreclosure. 
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The decisiona no doubt are to this effect, and as 
the plaintiff will have to commence over again, 
he no doubt will findit to his advantage to 
give notice to those parties as well as to the 
original mortgagors. 

The decision of the Lower Appellate Court 
is therefore reversed, and the suit stands dis- 
missed with costs on failure of service of the 
notice of foreclosure. 








The 21st February 1873. 


Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Regulation V of 1812, s. 3— Appeals. 
Case No. 36 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of Dacca, dated the 16th 
November 1872. 


Gooroo Doss Roy (Opposite Party) 
Appellant, 


Versus 


The Collector of Furreedpore and another 
(Petitioners) Respondents. 


Mr. R. T. Allan and Baboo Hem Chunder 
Banerjee for Appellant, 


No one for Respondents. 


A precept having been issued by the Judge to the 
Collector under Regulation V of 1812, s. 8, directing 
him to hold certain land in attachment, an appeal was 
preferred to the Uigh-Court. The Court pernntted the 
appeal to be filed, with liberty to the respondent to con- 
tend that no appeal lies. 


Note by the Deputy Registrar.—An 
application was presented to the Judge of 
Dacen to exercise the power of attachment 
provided by Section 26, Regulation V of 
1812. 

The Judge, on the 16th November 1872, 
on sufficient cause having been shown, as is 
expiessly stated by him in his order, issued 
the precept to the Collector prescribed by 
Section 3, Regulation V of 1827, which 
modifies to that extent the Regulation 
of 1812, 

This appenl is preferred against that order. 

The above Regulations are still in force; 
and the construction of the late Sudder 
Court, No. 717 of the 21st September 1842, 
with reference thereto, has not, as far as I 
am aware, been repealed or modified. 
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According to that construction, the order 
of the Judge as to the sufficiency of the 
cause shown is open to appeal. 

Regulation V of 1812 makes such an 
order appealable to the Provincial Court of 
appeal. On the abolition of the Provincial 
Court, the Sudder Court took its place; and 
by Section 15 of the Letters Patent, the 
High Court is authorised to “exercise ap- 
pellate jurisdiction in such cases as were 
subject to.appeal to the Sudder Dewanny 
Adawlut, by virtue of any Laws or Regula- 
tions now in force.” 

As Regulation V of 1827 limits the 
action of the Zillah Judge to the issue of a 
precept to the Collector, ‘‘ directing him to 
hold the land in attachment,” &c., instead 
of himself proceeding (as he was empowered 
under the previous Regulation to do), to 
attach the land, &c., his order, it is presumed, 
is appealable to this Court. 

Bot as this is the firat appeal of the kind 
that has been filed in the High Court, I beg 
to refer it for orders as to its admission or 
otherwise, ` 

That such appeals were allowed by the 
late Sudder Court appears from the cases 
reported in Carrau’s Reports of Summary 
Cases, p. 7; and pp. 22 and 123, Court’s Re- 
ports of Summary Cases, Volume I, Part 2. 

ORDER. 

Couch, C.J.—Let the appeal be filed, 
the respondent being at liberty to contend 
that no appeal lies. 








The 22nd January 1873. 


Present : 
Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


Limitation—Adverse Possession —Declaratory 
Decree—Act VIII of 1859 s. 15. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal, 


Sadat Ali Khan 
: . versus 
Kbajeh Abdool Gunnee ;* 


aud 


Khajeh Abdool Gunnee 


VETSUS 
Mussamut Zamoorudoonnessa Khanum.t 


` 


* From the judgment of Loch and Hobhouse, JJ., in 
Regular Appeal No, 128 of 1867, decided 4th February 
1868. 


+ From the judgment of Phear and E. Jackson, JJ., in 
ar gs Appeal Mo, 8£ of 1870, decided 26th August 
1870, 
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A sharer (K) in a zemindary having been unsucer 3- 
ful in proceeding against the holder of a sub-tenmc 'o 
enhance its rent, and doubt having been thiown on Ins 
xemindary title, brought a suit to establish his right of 
enhancement, The holders of the tenure contended ti it 
even if the zemindary right had passed to him by par- 
chase, he had never received rents, and his claim vas 
barred by limitation. And with reference to a cm- 
promise, under which at the close of a former litigation, a 
certain sum had been paid to (K) as mesne profita, 1t nas 
argued that the last item of the rent of the sub-tenure, 
entering into that sum, must have accrued morc than 12 
years previously: 

Hap, that the payment of the sum within the 12 
years was evidence of a recognition of title sufficicas 
to exclude the notion of an adverse possession for muro 

12 years: 

Hx p, that the High Court had exercised a gount 
discretion in entertaining a swt for a declaratory 
decree where a zemindar, who in a suit for enhances- 
ment had had his zemindary right denied, came inio 
Oourt to have that right ascertained and declared: 

HU pv, with reference to s. 16 Code of Civil Procedure, 
that where a declaratory decree is sought without cons +- 

uential relief inthe same suit, the Comt must see th! 
the declaration of right may be the foundation of reln f 
somewhere, and that that condition was sufficiently me: 
in the present case, 


In delivering judgment upon these appeals 
their Lordships think it necessary, in the 
first place, briefly to review the history of 
this litigation. . 

Fyz Ali Khan, a Mshommedan zemindar 
in the district of Mymensingh, died on th: 
16th of December 1824, leaving two widows 
andagon. The son is the appellant in the 
first, aud the husband of the respondent in 
the second appeal. 


The widows were Shumsoonnessa and 
Reazoon, who was the mother of the appel- 
lant Sadut Ali Khan. Fyz Ali Khan, upon 
the occasion of his marriage with Shums- 
oonnessa Begum, had contracted to give her 
a certain dower, of which one-third was io 
be prompt; and it appears to have been 
agreed on the same occasion, that he should 
in satisfaction of that portion of the dower 
which was prompt, make over to her, as he 
accordingly did make ower by akabinnamuh, 
22 villages forming part of his zemindury. 
A partition was then in the course of being 
made between him and his co-shayers in the 
larger zemindary of which that property.. 
which, for the purposes of this suit, may be 
called his zemirdary, was part; ou that 
partition three of the villages comprised in the 
kabinnamah fell to the lot of one of his co- 
sharers ; and it is contended on the part of 
Sadut Ali, that thereupon an ikrarnamah 
was, a year after the marriage, executed by 
Fyz Ali, by which he substituted three othor 
villages formiog part of his zemindary in 
the place of those three villages, and created 
a sub-tenure or dependent talook out of tho 
22 villages as then constituted under thy 

A—26 
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name of Russoolpoor, on which he received 
a gross rent of Rs, 49. 

In the second suit a considerable contest 
has been raised as to the genuineness of, the 
ikrarnamah, but it is perfectly certain that 


by some menns or another the substitution of 


the three new villages for the three former 
villages did tuke placo ; and that whereas the 
kabiunamah was silent as to the reservation 
of any rent, the 22 villages were afterwards 
held upon the terms of paying a rent ot 
Rs. 49. 

It will be more convenient, since it is 
necessary to keep the two appeals in some 
measures distinct, to consider the objections 
made to the genuineness of the ikrarnamah 
when their Lordships come to consider that 
suit, and to assume that, either by the ikrar- 
namah or some other means, the 22 villages 
really did become a suo-teaure paying one 
rent of Ra. 49. 

Immediately upon the death of Fyz Ali 
there began a litigation concerning his estate, 
which has continued nearly up to this time, 
nnd constitutes an amount of litigation con- 
cerning one estate which-one would fain 
hope is singular even in India. Their Lord- 
ships do not think it necessary to go through 
the history of that litigation further than 
may be required in order to show the precise 
relation in which the parties to these appeals 
stand to each other. 

The first suit was brought by Reazoon 
Begum, on her own behalf and as guardian 
of her infant son Sadut Ali, against Shum- 
soonnessa Begum, who had got into posses- 
sion of the whole estate and had called in 
question tha marringe of Reazoon with Fyz 
Ali and the legitimacy of Sadut Ali, in order 
to establish the right of herself and her son 
to share in the estate. 

That suit went through all the Indian 
Courts, and was uimately brought before 
this Committee. In 1844 Her Majesty 
made a final order affirming the decisions 
of the Indian Courts, which were in favor 
_of the rights claimed by the plaintiffs. 

' Pending that litigation, Khajeh Ali 
Mollah, the father of the party who is the 
respondent in the first appeal and the 
appellant in the second appeal, had made 
advances to Reazoon for, the purpose af 
enabling her to carry on her suit; and, as is 
usual in India, those advances ended in an 
arrangement by which she agreed to give 
him one moiety of what should be recovered 
in that suit, That agreement was after- 
wards confirmed by Sadut Ali Khan upon 
obtuining his majority; and there is no 
















question now upon the present appeals that 
it was a good and binding agreement, and that 
it was the foundation of the title of the 
present Khajeh, who has succeeded to the 
rights of his father. 

Itis not immaterial, with reference to some 
of the arguments which have been addressed 
to their Lordships at the bar, to observe 
that although the agreement was originally | 
for one moiety, which would be 7$ annas 
of the 15 annas which were finally decreed 
to the mother and her son, the Khajeh, upon 
a representation founded on the existence of 
the sub-tenure and the poverty of Reazoon 
and her son, agreed to waive hia rights as 
to half an anna, and that the ultimate 
arrangement was that he should take only 7 
of the 15 anuas. It is, therefore, clear that 
the ultimate contract between the purties 
was made with a full knowledze of the 
existence of the sub-tenure. And if matters 
had remained ns they then were, the rights of 
the parties would have stood thus: Reazoon 
Begum would have been entitled to one-anna 
of the zemindary right; Shumsoonnessa 
Begum would have been entitled to another 
anna of the zemindary right and also to the 
tnlookdary interest in the villages; Sadut 
Ali Khan would have been entitled to seven 
annas of the zemindary right; and Khajeh 
Abdool would have been entitled to seven 
annas of the zemindary right. 

It had been expressly provided by the 
original decree of the Sudder Court, which 
was affirmed by Her Majesty in Council, 
ethat the villages which formed the sub- 
tenure were to be taken as separated from 
the corpus of the estate, subject of course 
to any rent which might be payable in re- 
spect of them to the zemindurs; and the 
division of the assets of the zemindary 
between Renzoon and her son on the one side, 
and Shumsoonnessa on the other, was 
accordingly made on that footing. 

The position of the parties, however, 
was afterwards changed. Shumsoonnesst 
Begum had died pending her appeal to Her 
Mnjesty in Council. It was prosecuted by 
her heir and brother Hedayetoolah ; and he 
having failed to pay, pursuant to the order 
in Conneil, the costs of the appeal, her 
interest in Fyz Ali’s estate which had 
descended to him, and of which he was then 
in possession, was attached and put up to 
sole. It was bought by Sadut Ali, who 
afterwards transferred the sub-tenure, and 
possibly the whole of what he bought, to 
his wife, who is the respondent in the 
second appeal. 
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There is some evidence that in the first 
instance the Khujeh was put into some kiud 
of constructive possession of the seven annas 
of the zemindury which had been assigned 
to him. Disputes afterwards took  pluce 
between the parties, and he found it nec -ssary 
to bring a suit in order to enforce his rights 
under the purchase. Iu that suit a final 
. decree was made in his favor in 1803. 
Thereupon the rights and position of the 
parties seem to have been as follows :—The 
wife of Sadut Ali Khan, Zamoorudoonnessa, 
as the holder of the sub-tenure was entitled 
to the beneficial interest therein; but what- 
ever rent was payable by her to the zemin- 
dary was divisible between those entitled to 
the zemindary according to their respective 
shares; the appellant being entitled to 
seven aunas of that rent, whatever it might 
be. As soon as the decree had been made in 
his fuvor, he seems to have conceived the 
“notion that he was entitled as zemindar to 
enhance that rent; and he took proceedings 
on two occasions, before he brought the suit 
which has given rise to the first appeal, in 
order to establish his right to enhauce. 
He was unsuccessful upom both occasions ; 
aud upon the last, doubt was thrown upon his 
title to claim a zemindary right in respect of 
the villages included in the sub-teuure. 
Thereupon he instituted the suit out of which 
the first nppeal has arisen. The defendants 
in that suit, Sadut Ali Khan and his wife, 
although, as will presently be shown, they 
had on a former occasion admitted the plaiut- 
itPs right to share in the rent reserved o 
the 22 villages, saw fit to contest that right, 
and alleged that no zemindary right in re- 
spect of the village had passed uuder the pur- 
chase to Khajeh Allim Oolah. 

They also contended that if any had passed, 
the plaintiff bad nevor received any, rents, 
and that by reason of his non-reception of 
uny share of the rent for a period of more 
than 12 years, his suit was barred by limita 
tion. Formal issues were settled to raise 
these defences, and the cuuse was tried upon 
them, These were the real point® upon 
which the case was fought in the Courts 
below ; and it has now been admitted at the 
bar by Mr. Leith that he cannot support the 
first of them. It is then conceded that, by 
reason of the trausfer to the Khajeh of the 
seven annas share in the zemindary, he be- 
came entitled to a proportionate share of the 
Rs. 49 reserved upon the 22 villages. 

It was however contended and fully argued 
by Mr. Doyne that the suit was barred by 
the Statute of Limitations. Their Lordships 
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have fully considered the able algument that 
was addressed to them upon that point, and 
they are not satisfied that the Statute of 


Limitations was a bar to the suit. The cir- 


cumstance which was chiefly relied upon by 
the High Court and made the principal 


ground of their judgment, wns that in the 


course of the suit which the Khajeh brought 
to enforce his rights under the agreement 
for purchase, a lurge sum for mesne profits 
became due from Sadut Ali Khan to him ; 
that ultimately there was a compromise 
between them which fixed the amount to be 


paid at, I thiuk Rs. 70,000, which sum was 


actually paid to him within the 12 years. Jt 
was argued, however, by Mr. Doyne that the 
last item of the rent of the villages which 
could have entered into the sum for which 
that compromise wns made must have been 
rent which had accrued more than 12 years 
before the commencement of the suit. Then 
Lordships are nevertheless not disposed to 
dispute the view of the High Court that tho 
payment of the sum taken to include the 
arrears of that rent within the 12 years was 
evidence of a recognitioa of the title of the 
Khajeh to the rent, which is sufficient to 
exclude the notion of an adverse possession 
for more than 12 yeats before the institution 
of this suit. 


The case, however, of the respondent 
does not appear to their Lordships to depend 
solely upon that admission. ‘There has been 
throughout this long litigation a good deal 
of what one may call blowing hot and cold ; 


nnd it certainly appears that, in the first of 


the proceedings which were taken anterior 
to the suit for the purpose of enhancing the 
rent, the contention of the defendants was 
this :—“ True, you ure entitled as zemindar 
“to a proportionate shure of the existing 
‘rent of this talook, but you are not entitled 
“to enhance that ræt.” Therefore it 
appears to their Lordships that this is not n 
ease to which the Statute of Limitations 
could fairly or properly be applied. 


That disposes of the points which were: 
really the grounds of defence tuken in the 
Courts in India. It was, however, strenu- 
ously argued that the suit ought to fail 
because it is a suit for a mere declaratory 
decree seeking no consequential relief. And 
the objection, as their Lordships gather, 
which was so taken at the bar was two-fold : 
first, that no such suit would lie unless some 
consequential relief could be granted as an- 
cillary to it; and secondly, that to entertain 
such a suit is a matter of discretion in the 
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Court, and that the Court had in this instance 
exercised its discretion unsoundly. 

Now, with respect to the last of these 
objections, it might be sufficient to say that 
if the High Court has exercised its discretion 


in a matter wherein the. law gives it a dis-. 


cretion, their Lordships would not upon light 
ground interfere with the exercise of that 
discretion. Nor assuming that there was 
a discretion to entertain the suit, do their 
Lordships think that in this case it was 
unsoundly exercised. ‘The respondent in 
his last suit for enhancement had been tarned 
round on the ground that he had not any 
zemindary right in these villages, and he 
naturally came into the Civil Court in order 
to have that right ascertained and declared. 
And if his suit had been dismissed after the 
parties had joined in the issues in which they 
did join, the decree would have been a bar 
to his right to recover even his proportionate 
share of the rent of the Rs. 49. 

Their Lordships have now to consider the 
first objection. 

It must be assumed that there must be 
cases in which a merely declaratory decree 
may be made witbont granting any conse- 
quential relief, or in which the party does 
not actually seek for consequential relief in 
the particular suit ; otherwise the 15th Sec- 
tion of the Code of Civil Procedure would 
have no operation at all. What their Lord- 
ships understand to have been decided in 
Tndia on this article of the Code, and in the 
Court of Chancery upon the analogous pro- 
vision of the English Statute is that th 
Court must see that the declaration of right 
may be the foundation of relief to be got 
_ somewhere, And their Lordships are of 

opinion that that condition is sufficiently 
answered in the present case, even if it be 
assumed that no other consequential relief 
was in the mind of ghe party, or was sought 
by him, than the right to try his claim to 
enhance in the other ‘forum in which he is 
now compelled by statute to bring an 
enhancement suit. It was a necessary preli- 
**minary to such a suit that he should establish 
his right to a share in the zemindary title. 

Therefore upon both grounds it appeared 
to their Lordships yesterday on the close of 
the appellant's case that he had failed to 
show any reason for disturbing the decision 
of the High Court in the first soit, and that 
the decree which was the subject of this 
appeal ought to be affirmed. 

Now, it is not unimportant with reference 
to the second appeal to see what that “decree 


was. It is inthese words :—“ It is ordered 
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“and decreed by the said Court that this 
“appeal be decreed, and the decree of the 
“Lower Court be reversed. And it is 
‘declared that the 22 villages in the suit com- 
“prise a tenure situated within and being 
“pat of and paying a rent of Rs, 49 to the 
‘proprietors of the zemindary No. 10 on the 
“towjee of the Collector of Mymensingh, 
“comprising five annas, one gundah, one 
“ cowrie, and one krant of Pergunnah Ateeah. 
‘And it is further declared that plaintiff is 
“ proprietor of seven annas out of 15 annas 
“of that zemindary, and that as proprietor is 
“entitled to a share of the rent of this tenure 
“in proportion to hia interest inthe estate.” 
It seems to their Lordships impossible for 
the appellant who was the plaintiff in the 
second suit to go behind that decree, and to 
say that the 22 villages did not constitute a 
tenure within the zemindary, on which a 
gross rent of Rs, 49 was reserved to the 
zemindars. 

Having got this decree the Khajeh pro- 
ceeded to bring his suit for enhancement 
against Zamoorudonnessa Begum as the 
holder of the tenure. Among the issues 
settled in that suit there were these :—lst. 
Whether the notice had specified the parti- 
culars required by law to be specified, and 
whether it had been duly served. And the 
second, which was the material one, is in 
these words :—“ Are the villages in question 
“liable to enhancement of rent as stated by 
“the plaintiff, or fit to be exempted from 
“increased assessment, being held by defend- 
“ont ata fixed rate in perpetuity under a 
‘lekhun granted by the former’zemindar.” 
The notice, it was admitted, was a notice 
which was necessarily given under the 13th 
Section of Act X of 1859. In the view 
their Lordships have taken of the second 
issue, it is not necessary for them to consider 
whether that notice was sufficient. The 
Deputy Collector who tried the case in the 
first instance considered that it was sufficient. 
Some doubt was thrown upon that by Mr. 
Justice Phear in the High Court. He seems 
to havé considered it insuffidient ; but their 
Lordships think it will be far more satisfac- 
tory to decide this case upon its merits, 
and the question raised by the second issue, 
viz., whether the rent is enhanceable or not, in 
a suit regularly framed. 

The‘ foundation of the tenant’s title was the 
kabinnamah ; and the transaction upon the 
face of the kabinnamah was a transfer of the 
22 villages included in it to Shumsoonnessa in 
satisfaction of the. one-third of her agreed 
dower. It did not reserve avy teut whatever. 
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It did not make any mention of or provision 
for the payment of the Government revenue 
payable in respect of those particular villages ; 
and though it did not contain any words of 
inheritance i in the strict sense of the term, it 
did not contain any express direction thut. the 
enjoyment of the villages granted should be 
limited to auy particular time. The nature 
of the transaction affords strong ground for 
the conclusion that the villages were intended 
to be made over absolutely, nnd for all time ; 
becaase the woman was entitled to the third 
of her dower absolutely. She might havo 
disposed of that as she pleased ; and when in 
lieu of that she took a grant of the villages 
the presumption is that she was intended to 
tuke an absolute interest. Again, the here- 
ditary nature of her interest seems to be 
almost put beyond a doubt by the decree in 
the first suit, whichis the foandation of the 
Khajeh’s title, because, whea she died, her 
heir, who was appointed to carry on the suit 
in her place, did so, and the decree contains 
a direction concerning these villages, notwith- 
standing her demise, which implies the exist- 
ence of the-tenure. Nor does the hereditary 
character of the tenure seem to have been 
disputed up to the present time. 

It may seem strange that no provision 
was made expressly in the instrument for the 
payment of the Government revenue. But 
the zemindar may have been willing to take 
the whole of the Government revenue upon 
himself; and his doing this may bave been 
an element in the settlement of the terms 
upon which the third of the dower was to be 
given up. Of course such a transaction 
might be impeached by a purchaser of the 
zemindary for arrears of Government revenue. 
But it is nevertheless good against all who 
claim title under Fyz Ali Khan. 

Nor can the fact that the instrument iš 
silent concerning the payment of the Govern- 
ment revenue affect the Questions raised by 
this appeal; because even if the grant be 
taken to be a grant of the villages subject to 
the payment of the Government revenue, and 
the zemindar may have paid the Government 
revenue on account of the tenant, his right 
to recover what he had so paid could not 
enter into a suit for euhancement of rent, 
but would be a matter for which he must 
seek his remedy in a Civil Court. 

The question of the ikrarnamah is now to 
be considered. Their Lordships find that 
the validity of this instrument has been 
affirmed by the concurrent judgment of both 
the Indian Courts. They do not deny that 
there may Be ciroumstances which throw 
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some suspicion upon it, or that it is a docu- 
ment which has not satisfied all the officer . 
before whom it appears to have been pro 
dugod ; but upon the whole they can see n 
sufficient grounds for disturbing the findin: 
of the Courts below. The plaintiff canuot 
be heard to say that there was not a sub- 
stitution of three villages for three of thoss 
included in the kabinnamah ; or that the 22 
villages were not afterwards held as a gub- 
tenure on which a rent was reserved, Io 
comes into the Court, having got a declura- 
tion in the other suit that such was the facer, 
and alleging that by reason of it the relation 
of landlord and tenant subsisted between 
him and the defendant, and he fails to show 
by what means other than the ikrarnamah 
the substitution of the villages and tho 
creation of the tenure took place. 

Therefore, it seems to their Lordships that 
they must accept the ikrarnamali as establish- 
ed, and act upon it accordingly. If they do 
that, it appears to them that inasmuch as 
the ikrarnamah declares the rent to be psr- 
manent, the case for enhancement altogether 
fails, and that the decree of the Indian Courts 
in the second suit ought also to be affirmed. 

The result will be that their Lordships 
will humbly advise Her Majesty to affirm 
both the decrees under appeal, aud to dismiss 
each appeal, with costs. 








The 24th Jauuary 1878. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


Enhancement of Itent—Act X of 1859 ss.15 and 
16—Presumption— Onus Probandi—Arrears— 
issues. 


On Appeal from the Pigh Court of Judicu- 
ture at Fort William in Bengal.* 


Nuffer Chuuder Paul Chowdhry and another, 


VETSUS R 


Jonathan Poulson. 


In a suit for enhancement of rent of an intermedi ve 
tenure, where the defence was that the land had ben 
held at a uniform rent from the decennial settlement, and 
the defendant, seeking to avail himself of the presume 
tion in Act X of 1859 s3. 15 and 16, proved that the re. t 
had not been changed for 20 years before the commenc:- 
ment of the suit, and thereby threw upon the plant: T 
the burden of showing that the rent had been fixed oat 
some later period than the decennial settlement : 


* Ona garar from the j e i of Phear and ioli: 
house, iain Appeals Nos. 2 & 85 of 1868, dc- 
cided 1st doar ieee 1868. 
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HELD that the plaintiff had succeeded in proving that 
which was cast upon him to prove, vis, by producing a 
decree declaring his right to enhance, which had been 
pa in a suit biought by him against defendant's 

ther under whom defendant claimed. 

Hexp also (the Privy Council adopting a decision &,the 
High Court) that yn a suit for arrears of rent at enhanced 
rates, when the lability of the tenure to enhancement 
has been putin issue and fully tried, a decree may be 
given declaring the tenure liable to enhancement, though 
notice to enhance 1s not proved. 


THis was a suit for enhancement of rent, 
to which the defence in substance was tliat 
the land with reference to which the ques- 
tion arose had been held at a uniform rent 
from the decennial settlement, and the de- 
fendant sought to avail himself of Sections 
15 and 16 of Act X of 1859. The Deputy 
Collector gave his decision for the plaintiff, 
and determined upon a certain enhanced rent 
in pursuance of inquiries which he had made. 
This decision was reversed by the High 
Court, who held that the plaintiff was not 
entitled to enhance. 

The question has been reduced to one of 
comparatively small dimensions, The de- 
fendant, as bas been stated, relies upon Sec- 
tions 15 and 16 of the Act X of 1859. 

Those Sections are in these terms :— 

Section 15 says :—“ No dependant tnalook- 
“dar, or other person possessing a perma- 
& nent transferable interest in land, interme- 
“ diate between the proprietor of an estate 
“ and the ryots,” which is this case, “ who 
“in the provinces of Bengal, Behar, Orissa, 
“and Benares holds his talook or tenure 
“ (otherwise than under a terminable lease) at 
“a fixed rent, which has not been changed 
“ from the time of the permanent settlement, 
“ shall be liable to any enhancement of such 
“rent, anything in Section II, Regulation 
“« VIL of 1793, or in any other law to the 
“ contrary notwithstanding.” Then Section 
16 goes on to say :—“ Whenever in any suit 
“under this Act it ghall be proved that the 
“rent at which a talook or other tenuie is 
‘held in the said provinces has not been 
“ changed for a period of 20 years before the 
“commencenfent of the suit, it ehall be pre- 
“sumed that such talook or tenure las been 
“held at that rent from the time of the per- 
“ manent settlement, unless the contrary be 
“ shown, or it be proved that such rent was 
“ fixed at some later period.” 

In their Lordships’ opinion, the defendant 
did establish that the rent at which the talook 
was held had not been changed fora period 
of 20 yeais before the commencement of this 
Bait, and that he thereby cast upon the plain- 
tiff the burden of showing “ the contrary” 
(in the words of the Act), or that the rent 
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had been fixed at some later period, and 
their Lordships are of opinion that the plain- 
tiff has succeeded in proving that which was 
cast upon him to prove. His proof consisted 
mainly in this: that in 1860 a suit was 
brought, which was decided in 1863 by the 
High Court, by the plaintif or his predeces- 
sor in title against the defendant's father, 
under whom tbe defendaut claims, for en- 
hancement of rent. The case of the defend- 
ant was then this: in the first place he said 
that no sufficient notice had been proved ; 
secondly, he said that the talook had been 
granted to him or his predecessor in title 
in the year 1824 by various pottahs, and 
that they fixed a uniform mokururree rent 
which could not subsequently be changed. 
But he did not set up any title previous to 
those pottuhs. He did not set up that which 
was open to him to set up, namely, that he 
had held at a fixed rent from the permanent 
settlement, or, indeed, 12 years before it, 
which at that time would have been an answer 
to the case. It should be stated that this suit 
was decided before Act X, to which pre- 
vious reference has been made; came into 
operation. ‘The state of the law then was 
that he could defend himself by showing an 
ancient tenure, going back 12 years before 
the decennial settlement ; but he made no 
case of the kind. He made a case of moku- 
rurree tenure established by pottahs in 1824. 
Upon that case the Court below gave a de- 
cree to the plaintiff on both points, on the 
ground that the notice was sufficient, the 
pottahs not being established, and that the 
power to enhance had been proved. The 
High Court upon appeal disagreed with the 
Lower Court upon: the first point. They 
held that the notice was not sufficient, but 
they proceeded to decide that the plaintiff had 
a right to enbauce. 

It has been said that this declaration on 
their part that the plaintiff had a right to 
enhance, although he had given no sufficient 
notice, was ulira vires : that upon failure of 
proof of notice, the Court hgd no right to 
make any such declaration, and, consequent- 
ly, that such declaration is of no effect ; 
but their Lordships upon this point entirely 
adopt a decision which is reported in Mar- 
shall’s Reports of Cases in Appeal to the 
High Court in Bengal, vol. 1, p. 523, beard 
in full before Sir Barnes Peacock, Mr. Jus- 
tice Steer, Mr. Justice Norman, Mr. Justice 
Kemp, and Mr. Justice Seton-Karr, which 
is precisely in point upou this question. It 
ig there stated that ‘‘in a suit to recover 
“arrears of rent at enhanced ‘rates, when 
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‘the question of the liability of the tenure 
“to enhancement has been put in issue and 
“ fully tried, a decree may be giveu declar- 
“ing the tenure liable to enhancement, though 
“ notice to enhance is not proved.” In this 
case the question of the right to enhancement 
was tried, as well as the question of notice, 
and the Court gave a declaratory decree as 
to the right to enhance. 

That being so, their Lordships are of opi- 
nion that this decree of the Court in 1863 
does amount to proof sufficient to rebut the 
presumption referred to in Section 16 of 
Act X of 1859, arising from 20 years’ 
uniform payment of rent, that that uniform 
payment had extended to the time of the 
decenuial settlement. It also amounts to 
proof that the rent was fixed at some later 
period. - 

On this ground, therefore, their Lordships 
are of opinion that the plaintiff has satisfied 
the burden of proof which was thrown upon 
him. This decision of their Lordships is 
very much in accordance with a case in the 
High Court, on the 15th February 1865, of 
Rakhal Doss Bose v. Sheikh Golam Surwur,* 
which is thus described in the marginal 
note :—“ The bringing of a suit by a landlord 
€ to recover arrears of rent at enhanced rates, 
“under Act X of 1859, cannot annul the 
“former decree of a compstent Court, de- 
“ claring the ryot’s holding to be liable to 
‘‘enhaucement, by entitling the ryot (on 
“proof of payment of uniform rent for 20 
“ years) to claim the benefit of the presump- 
“ tion under Section 4.” It is to be observ- 
ed that Section 16 is almost in the same 
words as Section 4; the one referring to ryots, 
and the other to under-tenauts or talookdars. 

With respect to the question of the pot- 
tahs, which were put in evidence by the de- 
fendant in the former suit which has been 
referred to, but which were not believed to 
be gonuine at that time, either by the Court 
of first instance or the Court of Appeal, it 
appears that these pottahs were rejected also 
in the present suit, both by the Court of 
first instanc and the Court of» Appeal. 
Their Lordships are not prepared to say that 
tiat rejection was wrong ; but even if they 
hnd been received in evidence, their Lord- 
ships are of opinion, upon referring to them, 
that they would not have established the 
contention of the defendant in this suit, that 
he had held by a uniform tenure, commenc- 
ing, ntall events, as enrly as the decennial 

The effect of those grants does 


settlement, 
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not appear to be to show n mere continuance 
of possession, but, according to their Lord- 
ships’ view, they rather point to the creation 
of a new title. 

For these renaons, their Lordships are of 
opinion that the decision of the High Court 
should be reversed ; that the appeal of the 
respondent from the Court of the Assistant 
Collector to the High Court should be dis- 
missed with costs; and that the last-men- 
tioned judgment of the Assistant Collector 
should be confirmed. Their Lordships will 
humbly advise Her Majesty to this effect. 
The respondents will pay the costs of this 
appeal. 


The Ist February 1878. 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Ticcadars— Rights of Occupancy —Act X of 1859 
s. 6, 


Special Appeal from a decision passed hy 
the Judge of Patna, dated the 6th 
September 1872, affirming a decision of 
the Moonstff of that district, dated the 
27th March 1872. 


Woomanath Tewaree (Plaintiff) Appellant, 
versus 


Koondun Tewaree and others (Defendants) 
Respondents. 


Moonshee Mahomed Yusoof for Appellant. 


No one for Respondents. 


À. person ocoupying’ land meroly as the assignee of 
the zemindar, and cultivating because of the oppor- 
tunity thus afforded, cannot under color of that chara:- 
ter acquire rights adverse to the zemindar or claim the 
benefit of Act X of 1859 a, 


Phear, J.—Ix this case, it appears from the 
findings of fact come to by the Lower Appel- 
late Court that the plaintiff w&s first receiv- 
ing the rents and profits of certain land 
uuder a ticca lense from the zemindar. 
During the pendency of the lease he availed 
himself of his position as ticcadar to cultivate 
a portion of the land which was covered by 
the lease, and after the expiration of the 
tices lease he continued in occupation of the 
portion which he so cultivated. The present 
guit is brought by him in order to establish 
a right of occupancy to this portion of the 
land under the provisions of Section 6 Act 


-| X of 1859, 
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The Judge has found that the period 
of time during which he occupied after the 
termination of the lease’is not sufficient to 
confer the right for which he sues. And 
the Judge is further of opinion that the 
period of time during which he cultivated 
while he was ticcadar cannot be counted in 
addition to the subsequent period of cultiva- 
tion for the purposes of Section 6. 

It seems to us that the Judge is right in 
this respect. The words of the Section 
are :—“ Every ryot, who has cultivated or 
held land for a period of twelve years, has a 
right of occupancy in the land so cultivated 
or held by him, &c.” And we think that 
while the plaintiff was ticcadar and so far 
as he actually cultivated land covered by the 
ticca lease, he:only did go because of the op- 
portunity afforded in his capacity of ticcadar : 
he was not a ryot. At that time he was 
simply assignee of the zemindar, and he 
could not, we think, under color of that 
character alone acquire rights adverse to tlie 
zemnindar, ‘The right of occupation provid- 
ed for by Section 6 is distinctly given to one 
who occupies as a ryot only. And, therefore, 
we think that the person who is able to 
occupy as being merely an assignee of the 
zemiudar, and not on the footing of any 
other right, is excluded from the benefits of 
that Section. This is the only ground of 
appeal which is put before us, namely, an 
objection in law to the Judge’s ruling in this 
respect. Therefore we think the appeal 
should be rejected. 


The 11th February 1873. 


Present: 
The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


_ J 
Joint Hindoo Family— Separate Possession—Pre- 
sumption— Onus Probandi. 


Case No, 592 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Furreedpore, 
dated the 10th Janunry 1872, reversing 
a decision of the Moonsiff of Bhangah, 
dated the 31st July 1871. 


Taruck Chunder Totadar and others (Plaint- 
iffs) Appellants, 


VErsus 


_ Joodheshteer Chunder Koondoo (Defendant) 
Respondent. 
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Baboo Bhugobutty Churn Ghose for Appel- 
l 


ants. 


Baboo Chunder Madhub Ghose for Respond- 
l ent. 


# 


Every Hindoo family is presumably jomt in food, 
worship, and estate; and the presumption is that it 
remains undivided. 

If a member of such family is found to be in posses- 
sion of any property, the family being presumed to be 
joint in estate, the presumption would be, not that he 


was in 1 uired 


on of it as separate property a 
by him, bab As a member of a jomt Family. Tt is for 


the person who sets up a different state of things to 
give evidence thereof and meet the presumption. 
Several casea on the point dissented from. 


Couch, C.J.—Tus suit was brought by 
the plaintiffs to have their rights under a 
miras.lease obtained by their ancestors of a 
certain share of a tenure known by the name 
of Buran Mollah confirmed and declared; and 
their case was that Issur Chunder, the father 
of the second defendant, Brijo Kishore, the 
father of the first, and Hurish Chunder, the 
futher of the second set of plaintiffs, being 
three uterine brothers, while living jointly 
and in commensality acquired with the aid 
of their joint funds a mokurruree mowrosee 
lease on the 15th of Chyet 1264. 

The defence set up was that tle lease was 
in fact granted by the lessors to Ishur 
Chunder, after the dissolution of the com- 
mensality between the co-parceners, and that 
at the time of the granting of the lease there 
was o verbal stipulation to the effect that, 
upon the payment of the bonus money, the 
lense would be returned to the lessor, and 
that the defendant received back the bonus 
money. 

Tt seems that the iasues had been framed 
by the predecessor of the Moonsiff who tried 
the case, and that the latter modified them 
and framed amongst others, this “ whether 
“the miraus lease in respect of the share of 
“ the mouzah in dispute had been acquired 
“ by Brijo Kishore, the futher of the first 
“ plaintiff, Hurish Chunder, the father of 
“ the second plaintiff, and by Issur Chunder, 
“ father*of defendant No. 2, while they were 
“ living jointly and in commensality and had 
“ beeu held by them in joint tenancy, and 
“ whether, after their decease, the second 
‘ defendant and the plaintiffs had been jointly 
‘in possession of the property, or whether 
‘the plaintiffs had been dispossessed of the 
“ property in suit by the first defendant ;” 
and secondly, “ whether Issur Chunder, the- 
“ father of the second defendant, had acquired 
“ n miras lease in respect of the property in 
“ guit after severance of the commensality 
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“with the fathers of the plaintiffs,’? which 
was renlly involved in the first issue, 

The Moonsiff then tried the case, and he 
says in his judgment :—“ It has been satisfac- 
‘* torily proved that the anid Issur Chunder 
“and his brothers Brijo and Hurish Chunder 
“ held the property in dispute jointly, both 
“ while they were living in a state of com- 
“ mensality and also after a severance of the 
“commensality, and that after their death 
“ the present plaintiff and the second defend- 
“Rut have also held the said property 
“jointly ;” and then noticing what is laid 
down in Mr. Norton’s work on evidence, and 
stating that it appeared that the three brothers 
were livingin a state of family partnership, 
he says, “ a heavy burden lies on defendant 
“ No. 1 to prove the fact of the separate 
“ acquisition of the property in suit, and the 
“defendant No. 1 has totally failed to 
“ discharge the said onus.” He then decreed 
in favour of the plaintiff, ordering that he 
should recover possession of the share which 
he claimed. 

The case came on appeal before the Subor- 
dinate Judge, and he, after noticing the 
decree the Moonsiff had made, said :-—“ With 
“ reference to the second issue I find that it 
“is admitted on all hands that the miras 
“ lense in respect of the property in suit was 
“obtained in the name of Issur Chunder. 
“ Therefore, under the precedents quoted in 
“ the margin, the onus of proving the fact of 
“the acquisition of the lease-hold property 
“by the three brothers, namely, Issur 
‘t Chander Poddar, Brijo Kishore, and Hurish 
“Chunder Poddar, the ancestors of the 
“ plaintifs, with the aid of joint ancestral 
“funds and at a time when the three 
“ brothers were living in a state of family 
“ partnership, was upon the plaintiffs.’ “I 
“ am of opinion that the plaintiffs have fniled 
“ to discharge the said onus satisfactorily.” 
And he decreed the appeal, setting aside the 
Moonsiff’s decision and ordering the suit to 
be dismissed. 

In his judgment he also snid that it had 
been proved that the miras lease wag acquired 
by Issur Chunder, who had paid the bonus 
necessary fur obtnining it, and as there was 
no evidence to show that the fathera of the 
plaintiffs or the plaintiffs themselves had any 
interest in the said lease-lold estate, it is 
not at all necessary to put the defendant to 
n strict proof of his title. He, therefore, 
threw upon the plaintiffs the burden of 
proving that the properry had been acquired 
by the family joiutly, instead of putting the 
burden of proof upon the defendant as the 
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Moonsiff had; nnd the question raised ii 
this special appeal, and upon which, seein? 
the small amount of evidence there is in th> 
case, the decision of the suit really depend: 
is, upon which party ought the burden o” 
proof to have been laid. 

Now, the Judicial Committee of the Privy 
Council, in the case in XII Moore’s India 
Appeals, page 523, Neel Kristo Deb Bur 
mono against Beer Chunder Thakoor,* havc 
laid down the rule by which this Court musi 
be guided. At page 540, their Lordship: 
sty :—“ The normal state of every Hinda 
“ family 33 joint. Presumably every such 
‘ family is joint in food, worship, and estate. 
“ In the absence of proof of division, such is 
“the legal presumption ; but the member 
‘of the family may sever in all or any of 
“these three things. The family in which 
“a title ton kingdom exists in one member 
“ follows tlus general law, but it follows it 
“in part only, for the succession to a king- 
“dom is an exception to it from the very 
“nature of the thing: the family may havo 
‘* property distinct from that to which a sole 
“ heirship belongs, and may continue joint.” 
These observations have referencs to the 
particular ease before their Lordships, but 
here they lay it down in most distinct terms 
that every Hindoo fumily is presumably joint 
in food, worship, and estate ; and the eame 
law had been laid down in a previous case 
in IX Moore’s Indian Appeals, page 92 t 
where it is snid that the presumption with 
regard to a Hindoo family is that it remains 
undivided. 

In another case befura the Judicial Com- 
mittee, reported in III Moore’s Indian 
Appeals, page 229, Dhurm Does Pandey 
against Shama Soonduree Debin,t we find the 
law laid down, which is applicable to the enso 
before us. At page 240, their Lordships 
say :—‘‘ It is allowed that this was a family 
* wholived in commensality, enting together 
“and possessing joint property. It is 
“allowed that they had some joint property, 
‘‘and there can be no doubt that, under 
“these circumstances, the presumption Of 
“Jaw is that all the property they were in 
“ possession of was joint property, until it 
“ was shown by evidences that one member 
“of the family was possessed of separate 
‘f property. Such evidence may be received, 
“but their Lordships are of opinion that 
“such evidence has not been given in 
“ this case with regard to any part of the 
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“property.” * * * * “ Now, what has been 
« relied upon with regard-to a portion of the 
“ property has been chiefly that it wa 
“ chased in the name of one member of :the 
‘“‘ family, and that there are receipts in his 
“ name respecting it; but all-that is perfect- 
“ly consistent with the notion of its having 
“been joint property, and even if it had 
“been joint property it still would have 
“ been treated exactly in the same manner. 
« We have heard from the highest authority, 
“from the authority of Sir Edward Enst 
“and Sir Edward Ryan, whose most valu- 
“ pable assistance we have in this case (and 
« it gives me a confidence that I should not 
“ otherwise have felt) that the criterion in 
‘these cases in India is to consider from 
“ what source the money comes with which 
“ the purchase-money is paid. Here, there 
“ has been no evidence given that the appel- 
“ lant had any separate property, or that it 
“ was from his funds that any part of the 
“ purchase-money was paid; therefore I 
“í think that so far on this part of the case 
“ no difficulty can be entertained, and that the 
“ whole of the property must be considered 
“ ag joint property.” 

Now, with regard to what their Lordships 
gay as to the family being possessed of pro- 
perty, and that the presumption of law is 
that all the property the family is in posses- 
sion of is joint property, the rule that the 
possession of one of the joint owners isthe 
possession of all would apply to this extent, 
—that- if one of them was found to be in 
possession of any property, the family being 
presumed to be joint in estate, the presump- 
tion would be, not that he was in possession 


of it as separate property acquired by him, ' 


but as member of a joint family. It being 
so, until in this case it is shown that Issur 
Chunder had acquired it separately, and it 
was property which cguld by law be treated 
as a separate acquisition, the presumption 
is that it was the joint property of the 
family. It was for the person who set up 
n different state of things from what is to be 
presumed, to give evidence of it. It was 
the duty of the defendant to meet the pre- 
sumption which arose from the state of the 
family and the possession by one of them of 
the property. That appears to me to be the 
result of the judgments of the Privy Council 
which I have referred to. 

There is no doubt a conflict of decisions 
in this Conrt upon this subject. - T can see 
no way of reconciling them. We must 
follow what has been laid down by the Court 
of Appeal ‘from this Court; and I mny 


pur- 1 


observe that'in decisions of this Court which 
are in'conflict, the judgments of the Privy 
Council do not appear to have been noticed. 
In some they have not been noticed at all ; 
in others, I do think they have not been 
noticed in the manner they would have been 
if the attention of the Judges had been 
directed to them. I have no doubt it fre- 
quently happens in this Court that all the 
authorities bearing on the subject are not 
presented to the Court in the argument, and 
this sometimes,leads to a conflict of deci- 
gions. i 


I have said there are various decisions in 
this Court which cannot be reconciled with 
the law which I feel bound by the judgments 
in the Privy Council to lay down. The 
case in the X Weekly Reporter, page 383, 
which was quoted to us, is certainly contrary 
to the decision of the Privy Council. As to 
the case at page 122 of the same volume, 
it may be said that facts were found there 
which rebutted the presumption, and so it 
cannot be considered as laying down any rule 
as to the onus of proof. So the case in the 
special number of the Weekly Reporter, page 
557, is also contrary to the decision of the 
Privy Council. I must adopt the judgment of 
the Court of Appeal rather than the law laid 
down in that case. The case in VIU Weekly 
Reporter, page 271, is consistent with the 
decision of the Privy Council. 


It was argued before us, and reference 
made to a case in the same volume of the 
Weekly Reporter, page 270, that it was not 
shown here that there was any nucleus of 
property by means of which this acquisition 
by Issur Chunder might have been made, 
and that atleast the plaintiff ought to have 
given some evidence of that. I must 
observe that what is said in that about there 
being a nucleus of property is only a dictum. 
No doubt it would be very useful for the 
plaintiff to show that, but I cannot agree 
that be is bound to do it. That dictum 
seems to me to be inconsistent with the 
doctrine elaid down by the Judicial Com- 
mittee. 


There is one more case which I must notice 
that is directly opposed to the. decision of 
the Privy Council. It is reported in I Bengal 
Law Reports, page 164, appellate cases, and 
nlso in X Weekly Reporter, page 198. 
With every respect for the learned Judges 
who pronounced that decision, I feel obliged 
by the superior authority of the Privy 
Council to differ from it. The law laid 
down by the Judicial Commitee*in the case 
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in XIL Moore’s Indian Appeals", does not 
appear to have been presented to the learned 
Judges. Probably, if it had been, they 
would, whatever their own opinion might 
be on the subject, huve considered that they 
were bound to follow it. 

The result of a consideration of -the 
authorities appears to me to he that the 
Subordinate Judge was wrong in what he 
laid down as tothe onus of proof. He im- 
properly put upon the plaintiff the onus of 
proving that (to use his own words) “the 
property was acquired with the aid of joint 
funds and at a time when the -brothers were 
living in a state of family partnership.” 
That is opposed to the authorities which this 
Court is bound to follow, and on that ac- 
count his decision must be reversed and the 
case must be sent back to him for re-trial. 
The costs of this appeal will follow the 
result of the suit. 

Glover, J.—I am of the same opinion. 


The 14th February 1878. 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble F. A. Glover 
aud Dwarkanath Mitter, Judges. 


Indian Wills— Construction— Rule of Interpreta- 


i lion. 


Case No. 112 of 1873. 


Regular Appeal from a decision passed by 
the Judge of Dacca, dated the 15th 
Febi uary 1872. 


L. P. D. Broughton, Administrator-General 
of Bengal aud Executor appointed under 
the will of the Inte Abraham Pogose 
(Defendant) Appellant, 


VvETSUS 


J. G. N. Pogose and another (Plaintiffs) 
Ties pondents. 


Mr.J. Ty Woodroffe for Appellant. 


The Officiating Advocate-General for Re- 
spondents. 


In regard to a wil, which was not to be construed 
according to English law, but according to eqwuty and 

ool conscience, the rule of interpretation was held to 
Be that, unless a contrary intention appeared, the estate 
given should be considered an absolute one. 

The words “on his [deviseo’s | demise his sons shall 
get” were held only to describe what the testator 
thought would really follow fiom what he had done, and 
as not affecting the absolute character of the gift, 
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Couch, C.J.—Tue plaintiffs in this cas} 
sued for possession or a declaration of thoi’ 
title to certain property which is mentione: 
in the schedule to the plaint, on the groun 
that their grandfather, Nicholas Marcai 
Pogose, deceased, having by his will, datec 
the 22nd of Aughrain 1236, devised unte 
them all his estates and all his rights and 
properties to be divided equally between 
them, with the exception of certain gifts and 
legacies, they are entitled to the said estates 
aud properties in equal proportions ; that 
their grandfather, by his will, bequeathed to 
Abraham Pogose, whose executor the defend- 
ant Mr. Broughton is, the properties mention- 
ed in the schedule at the foot of the plaint, 
for the term of his life, without making him 
ubsolute owner, and that although by the 
will there was a devise over to the sons ot 
Abraham Pogose, still as he died without 
issue, the properties devised to him by tho 
will enured to the plaintiffs ; and that the 
defendunt had entered into possession ot 
them, and refused to deliver possession. The 
question between the parties depends upon 
the*constiuction which is to be put upon the 
will of Nicholas Marcar Pogose. 

As there seemed to be some doubt whether 
the trauslation of the will in the paper-book 
was accurate, we have had the will again 
translated. 

The terms of the bequest to Abraham 
Pogose are as follow :—“ I bequeath to Akram 
“ Baba as selamulty my talook Joar Narain 
“ Pasha in the diswict of Buckergunge nud 
“Joar Singhosree and Shakchoota and Kismut 
“ Bhoosa Barree, together with Bangul Kandeo 
“nud Najar Kandee in the district of My- 
““mensingh and Rs. 6,000 in cash. He shall 
“enjoy the profits of the aforesaid talook. 
“Qu his demise his sons shall get. The 
‘‘mokhtars shall make over to the satisfuction 
“of Akram Baba.” 

We have to construe this will according 
to equity and good conscience. The testator 
does not appear to have been a person whose 
will would have to be construed according 
to the English law, and the rule which T 


think we ought to adopt is that, unless u 


coutrary intention appears, we should consider 
that the estate given is an absolute one. 
That is the rule which has been made tho 
law of England by the Legislature in the 
Wills Act, and itis admitted by all persons 
to be a most salutary canon of imterpretation 
of wills.. The fact that the Legisluture has 
considered it right to enact as a rule of 
interpretation in England speaks most 


strongly in its favor ; aud it has been adopted 


~~, 
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in this country with regard to certain wills 
by Section 28 of Act XXV of 1838. Cer- 
tainly, when we have to construe a will made 
by this person, we ought not to apply the 
technical rule of English Law that where 
there were no words of inheritance, the 
estate was only to be a life-estate. 
~ Then applying to what the testator has 
gaid the rule that we must consider the 
estate to be absolute until a contrary 
intention appears, let us see whether it can 
be said that a contrary intention appears. 
He bequeaths the talooks and Rs. 6,000 
in cash. If we stop here we caunot say that 
his intention was anything else than to give 
the property absolutely ; because we cannot 
suppose that he intended to give the Re. 6,000 
in cash otherwise than absolutely. He 
did not intend to give only a life-interest 
in it, and yet it is in the same bequest as 
the talooks. We should not be justified in 
saying that when he included all in one 
bequest, he meant by the words “I bequeath” 
to give the talooks for life only and the cash 
absolutely. The fair meaning of this part 
of the bequest seems to me to be that he 
intended to give, and considered he was 
giving, the property absolutely to Akram 
Baba, who apparently was his natural son. 
Then do the words which follow :— ‘He 
shall enjoy the profits of the aforesaid talook ; 
on his demise his sons shall get,” show an 
intention to limit the gift which he had made 
in the previous part of the sentence to a life- 
estate ? 


It appears that when the will was made, 


Abraham Pogose had only one sen, nud that 
apparently not legitimate. The testator may 
have intended to include him by the term 
“sons,” but apparently he did not intend 
this particular son to be the sole object of 
his bounty. If he had, there might have 
been some pretence fgy saying that he meant 
the property to be enjoyed by the father for 
life, and afterwards by the son. But he sayr, 
tliat after his demise “his sons shall get,” 
referring to the ‘succession which after 
Abrabam Pogose’s death would uaturally 
take place, if he did not part with the 
property in his life-time, which the testator 
probably thought was not likely to happen. 
I think these words, instead of showing an 
intention on the part of the testator to give 
to Abraham Pogose the talooks for his life 
only and make a gift by the will to such sons 
as Abraham Pogose might have only described 
what the testator thought would really follow 
from what he had done. 

The case which Mr. Woodroffe quoted 


house. 








from 12 East, page 515, resembles the 
present. 
and her heirs during their lives, and it 
seems to have been contended that the 
devisees were to take life-iuteresis in guc- 
cession ; but Lord Ellenborough said that he 
considered the words were merely the expres- 


There it was a devise to a daughter 


sion of a man ignorant of the manner of 


describing how the parties whom he mesut 


to benefit would enjoy the property; for 
whatever estate of inheritance the heirs of . 


his daughter might take, they could in fact 
only enjoy the benefit of it for their lives. 
I think we caunot say that there is in this 


will an expression of an intention that 


Abraham Pogose should take other than an 
absolute estate in this propeity. 


It is true that in a subsequent part of the 
will there is another bequest to him of a 
It is “I bequeath to Akram Babu 
“ug selamutty the one-storied house which 
“I am getting construtted immediately on 
“the north of the road in Mahulla Poker- 
“tolee, formerly belonging to Johannes 
* Manook.’’ ` Here there are not such words 


as were used in the previous bequest. But 
I do not think that the omission to say 


anything in that part of the will about 
taking the profits for his life is sufficient to 
leud us to think that in the former part those 
words were introduced with the intention of 
creating a life-eatate ouly. There seems to 
be no reagon for thinking that the testator 
intended to make any such distinction between 
the two properties which he was bequeathiug 
to Abraham Pogose. That he or the person 
who drew the will for him was acquuinted 
with the expression “during lile,” aud might 
have used itit the intention had been to give 
only a life-estate, is clear from another part 
of the will where the words *durivg her 
lifetime’ are used with reference to a gift to 
his daughter. l 


. 


I think, therefore, applying to this will 
what I have satd I consider to be the rule of 
interpretation which a Court o& Equity ought 
to adopt, that the estate was an absolute one, 
and that the plaintifi’s suit must consequently 
be dismissed. The decree of the Lower 
Court will be reversed, and the plaintiff's suit 
dismissed with costa in both Courts. 


As Mr. Justico Mitter is not present, I 
have to add that he concurs in this judg- 
ment. 


Glover, J.—I concur. 
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The 21st February 1873. 


Present: 


The Howble J. B. Phenr and W. Ainslie, 
Judges. 


Certificate to collect Debts—Act VIII of 1859 
8. 170—Prosecution for Forgery—Judge’s 
Sanction. 


Case No. 297 of 1872. 


Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the 21se 
September 1872. 


Seetaram Sahoo (Petitioner) Appellant, 
versus — 


Sheo Golam Sahoo (Opposite Party) 
diespondent. 


The Advocate-General, Mr. J. T. Wood- 
roffe, nnd Baboos Mohesh Chunder Chow- 
dhry und Kalee Kishen Sen for Appellant, 


Mr. J. H. A. Branson and Baboos Romesh 
Chunder Mitter, Chunder Madhub Ghose, 
and J'aruck Nath Seu for Respondent. 


Appellant having applied tothe Judge fora certificate to 
collect the debts of one R, whose adopted son he claimed 
to be, referred in evidence to an ikrarnamah of adoption, 
of which he filed a copy procured from the Kazee’s booka, 
alleging that the original had been made away with 
by an agent who had been bought over by his opponent. 
In the course of re-trial of the case on remand, the Judge 
required the leona tv attend for the purpose of ex- 
amination, and as the petitioner did not after warning 
attend, and assigned no good cause for his absence, up- 
held his former decision, and rejected the application. 

HE xp, that the Judge exercised the powers conferred 
by a. 170 Civil Procedure Code, and that it was a proper 
exercise of discretion to take the cvurse which he did 
take at that stage of the proceedings. 

HELD, howover, that as the factum of the ikrarnamah 
was not tried, and no evidence taken as to its registra- 
tion, and no witnesses called in connexion with the 
copy which was filed, it was unfortunate that the Judge 
gave lis sanction to the prosecution of the petitioner 
on a charge of having forged the alleged copy, as such 
sanction should not be given before all the testimony 
is heard and a primd facie case made out 

Quare,—Was the Judge’s sanction necessary ? 


Phear, J.—Jw this case, the appellant was 


a petitioner before the Judge, asking to have | 


the graut of a certificate which should au- 
tlorize him to collect the debts of one Ram 
Churn Sahoo, deceased. He clnimed to be 
the adopted son of Ram Churn Sahoo; and if 
he is the adopted son of Ram Churn Suhao, 
no doubt the Judge ought to grant him the 
certificate. As the’ learned Chief Justice 
suid on the occasion when the case was last 
up before this Court :— The decision of the 
question who is entitled to have the certifi- 
cate is certuinly not conclusive, but the purty | 
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has a right to huve the question tried and 
determined.” 

The Bench: befpre which the case then 
came thought that the question had not beeu 
fairly tried aud determiued, and accordingly 
the case wus sent back to the Judge for 
re-trinl, The 21e-trial has now been had, and 
the Judge has refused the plaintiffs applica- 
tion substantially on the ground that the 
petitioner has failed to make out his adoption 
or his claim by adoption. 

The petitioner’s case is shortly this :—That 
he was adopted by Ram Churn Sahoo; thut 
he lived with Ram Churn Sahoo after 
the adoption, and agaiu for a still longer 
period with Bum Churn Sahoo’s widow atter 
his death, as his regularly recognized adopt- 
ed sou; that some years afier Ram Churn 
Sahoo had adopted him, he executed a docu- 
ment, which has been called an ikraruamuh 
pf adoption, and described as a deed to some 
extent\dealing with the property and recog- 
nizing the adoption which hud been before 
made. The petitioner suys that he had this 
ikrarnamah of adoption, and sent it to Cal- 
cutta by the hand of an agent, Ram Gobind, 
iu the early part of 1872, for the purpose 
of getting some advice iu the matter of his 
case, or at any rate for some purpose con- 
nected with his case; that iu May 1872, 
after the case had been sent back by this 
Court for re-trial, he found that Ram Gobind 
had been bought over by his opponent, and 
that consequently he could not get the ori- 
ginal document out of bis baud»: he was 
therefore driven to supply its place in this 
proceeding by u copy which he procured in 
May from the Kuzev’s books, where a copy 
of the original document had been made 
upon its being filed before the Kazee about 
the time when it was executed. The peti- 
tioner says that he filed—in fact, there is no 
doubt that he filed—a paper purporting to be 
such a copy in the Judge’s Court in Sep- 
tember, 

Now, in order to muke out this case, it is 
clear that it beeame incumbent upon the 
petitioner, in the first place, to prove the fad- 
tum of the original adoption, and the fact 
of hia living in the house of his adoptive 
father as he states that he did; also to 
prove the factum of the execution of the 
ikrarnamah; further to satisfy the Court 
by trustworthy evidence that this ikrarnu- 
mah had been in the early part of 1872 in 
his possession and entrusted by him to tho 
custody of Ram Gobind; next, that he had 
endeavoured to get this document back from 
Ram Gobind, but had practically failed sot 
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withstanding that he had made every reason- 
able effort for the purpose. Next, again, in 
due course, he would haye to prove that the 
original document -had been registered and 
copied by the Kazee ; and further that the 
document which he filed in the Judge’s Court 
in September was in fact a copy of that copy 
of ikrarnamah in the Kazeg’s register. 

Now (as we understand) iu the trial in the 
Court below, the petitioner did enter upon 
the course of proof such as we have sketched 
out. He did give some evidence, perhaps us 
good as the nature of the case would admit 
(on that we say nothing) of the original fac- 
tum of adoption, aud also we think of his 
having lived jn the household of his adoptive 
father in accordauce withthe alleged adoption. 
Whether he teudered evidence of the execu- 
tion of an original ikrarnamah or not has 
not been made very clear to us. But unques- 
tionably he did endeavour to satisfy the Judge 
that he had handed over an original document 
to Ram Gobind, and the Judge at that stage 
of the enquiry considered that the story was 
go remarkable as certainly to require that the 
petitioner himself should give his testimony, 
in order to substantiate it and to. make it 
trustworthy. ‘Thereupon, he told the vakeéls 
who were conducting the case of the petitioner 
before him that the petitioner must come the 
next day for the purpose of being examined; 
aud he also, ns we understand, issued a formal 
order to that effect, which the vakeels under- 
took should be given to the petitioner. On 
the following day it does not seem that any 
proof of the actual service of the order was 
tendered to the Court. But the petitioner 
did not in fact make his appearance, and the 
vakeels who represented him offered excuse 
for his not having done sgo in obedience to the 
order, It must, therefore, we think, be tuken 
as being beyond doubt that the petitioner did 
receive notice of his laving heen fequired to 
attend for the purpose of examination ; that 
he did not object to the sutticiency of the 
notice, and also that he did not obey its 
exigency. ‘he Judge in his judgment 
Says :—‘‘ The vakeels of the petitioner had 
“ been waruedon the previous day, Friday, that 
c unless Seetaram Sahoo was produced on this 
“ day, Saturday, the petition for certificate 
« would certainly be rejected, and now” (the 
Judge was, We suppose, writing as on that 
Saturday) “they have come forward with 
« this false and frivolous excuse for his non- 
“attendance. It is clear that Seetaram 
« Sahoo is keeping away on í false pretext 
“to avoid giving evidence, and his evidence 
« would only be of value if tuken before he 


“was sufficiently tutored. Under these cir- 
“ cumstances, I direct Seetaram Sahoo’s ap- 
plication for a certificate be dismissed, and 
“uphold my former decision granting a cer- 
“ tificate to Baboo Sheo Golam Sahoo.” 

It thus seems that the Judge did on this 
occasion exercise powers given by the provi- 
sions of Section 170 of the Civil Procedure 
Code. He had found it necessary to have 
the evidence of the party to the suit on a 
material poiut of the case; he had summoned 
that party to come and to be examined, and 
he warned him that if he did not come his 
case would be dismissed. It appears to us 
that the Judge was right in thinking that the 
testimony of the petitioner was material at 
the point which the case had reached, and 
we think that it was a proper exercise of 
discretion to take the course which he did, 
take in reference to the petitioner at that 
stage of the proceedings ; he has anderstood 
the refusal of the petitioner to come to be 
examined, without giving good cause for his 
absence, as affording most material evidence 
against the goodness of his case. And we 
cannot take upon ourselves to sny here upon 
appeal that the Judge was not entirely. right 
in that matter. 

It will be observed that the trial by reason 
of these circumstances stopped at an early 
period of its course. The factum of the 
original ikrarnomah was not, as we under- 
stand, tried at all. The document which the 
petitioner desired to use as a copy of that 
ikrarnamah was not in any sense proved or 
disproved ; it was left simply on the file of 
the Court, and no exercise of the judicial 
discrimination or discretion was in any 
degree directed to it. No witnesses were 
called by either party to show when that 
copy was made, where it came from, what its 
character was, or the extent of its validity. 
There was in truth no evidence taken as to 
the original registering of the ikrarnamah in 
the Kazee’s book., In short, the whole of 
the case was left a blank after that point at 
which the Judge, using the discretion which 
he had,’ stopped the hearing and gave a 
decision ngainst the petitioner. 

We do not mnke these remarks with the 
intention of impeaching the exercise of 
discretion by the Judge in the matter of the 
trial We have already said that in our 
judgment he was justified under the circum- 
stances of the case in taking the course 
which he did take. But after giving his 
decision in the matter of the petitioner’s 
application for a certificate, he went on to 
give his sanction for the prosecution of the 
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petitioner on a charge of having forged the 
document which was filed by him in Septem- 
ber, and alleged by him to be a copy of the 
original ikrarnamah, or copy of the copy in 
the Kazee’s book. 

We think it is unfortunate that the Judge 
thought it right under all the circumstances 
of the case to give that sanction in the way 
in which he did give it. Itappears to us that 
the Judge ought not in any case to sanction 
the prosecution of a witness, or of a party 
to a cause for the forgery of a document put 
forward in the course of the trial of that 
cause, without having first received and 
entertained all the testimony available at 
the trial and bearing upon the question of 
forgery or no forgery, and without having 
upon that evidence satisfied himself that there 
was a prima facie case made out for the 
charge. The purpose for which the sanction 
is rendered a condition precedent to the 
charge being entertained in the Criminal 
Court is the protection of an innocent accus- 
ed person from the malice of his opponent, 
and obviously this protection is likely not to 
be afforded when needed if the Judge does 
not in all cases carefully scrutinize the 
relevant evidence before he gives his sanc- 
tion. We have already mentioned that in 
this instance the Judge did not discuss or 
give consideration to any evidence which bore 
upon the question of forgery at all. The 
document which is said to be a forged docu- 
ment was not dealt with by him in Court as 
evidence between the parties, and neither 
side had an opportunity given to him either 
of supporting it or of impeaching it We 
must admit that the course which the Judge 
took in thus giving his sanction has caused us 
some considerable embarrassment in the con- 
sideration of this case; because coming up 
here as the case has come up on regular np- 
peal, we have felt in some degree that we are 
bound even in this collateral matter to set 
that right which the Judge, as it appears to 
us, has left in an unsatisfactory condition to 
say the least | it. 

On the wholé, however, having giten now 
some little time to the consideration of the 
papers before'us, we have come to the con- 
clusion that the decision of the Judge iu the 
matter'of granting the certificate ought not 
to be interfered with, because, as we before 
said, we think he took a course with regard 
to this which he was perfectly justified in 
taking, and we are not in a position fairly to 
overrule the exercise of discretion which he 
made. 

And the other matter of the sanction which 
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is given to the criminal trial must remain 
as it is, for it is probably more than doubtful 
whether as strict matter of law,—inasmueh 
as this document was not put in evidonce 
und dealt with as evidence atall, but mercly 
had a place upon the Judge’s file——probab'y 
doubtful whether the Judge’s sanction for 
the prosecution was necessary. 

We think, therefore, the appeal must be 
dismissed with costs, 


The 21st February 1873. 


Present: 


The Hon'ble J. B. Phear and W. Ainslie, 
Judges. 


Application for Review—Proceedings under Act 
XIV of 1859 s. 20. 


Case No. 816 of 1872. 


Miscellaneous Appeal from an order passed 
by the Judge of Patna, dated the 31sé 
May 1872, reversing an order of the 
Subordinate Judge of that district, dated 
19th December 1871. 


Bibee Luteefun and another 
(Judgment-debtors) Appellants, 


versus 
Rajroop Singh (Decree-holder) Respondent. 
Moonshee Mahomed Yusoof for Appellants. 


Baboos Romesh Chunder Mitter ond Nil 
Madhub Sen for Respondent. 


Applications for review cannot be treated as proceed - 
ings taken to keep a deciee alive under Act XIV oi 
1859 a. 20. 


Phear, J.—In this case the respondent 
obtained a decree on special appeal in this 
Court in 1862, which affirmed the decree of 
the Court below. Hetodk no steps to exc- 
cute either the decree obtained by him on 
special appeal, or the decree of the Courts 
below, until he made application to the Moon- 
siff's Court in June 1871. But in the intert 


‘val he had made various applications to this 


Court for a review of the judgment which 
he obtained in 1862: all which applications 
for review failed. 

The question now is whether the applica- 
tion for execution made in June 187] is or 
is not barred by the operation of Section 20 
Act XIV of 1859. The words of that Sce- 
tion are :—“ No process of execution shall 
“issue from any Court not established by 
“ Royal Charter to enforce any judgment, 
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“ decree or order of such Court, unless some 
,° proceeding shall have been taken to enforce 
“such judgment, decree or order, or to keep 
‘‘ the same in force within three yenrs next 
“preceding the application for such execu- 
“ tion.” 

Now it seams to us impossible to construe 
the various applications for review which 
were made to this Court as proceedings to 
enforce the judgment of 1862 or any of the 
preceding judgments, or in the alternative 
to keep the snme in force. The object of 
those applications was distinctly to alter the 
judgment which had been obtained, and to 
procure n new judgment or decree to be 
passed. It appears tous that we cannot in 
common gense sny thnt an endeavour to obtain 
a new and n more favorable judgment is a 
proceeding taken to enforce or to keep alive 
the judgment which it is thus desired to 
supersede. 

The Full Bench decision, which is reported 
in VIL Weekly Reporter, page 521, has been 
appealed to by the respondent. But we see 
nothing in that decision which tends in any 
way to support the respondent’s case. There 
the Full Bench decided that appenrance by n 
decree-holder at the hearing of the npplica- 
tion for review, in order to oppose that appli- 
cation and to sustain the decree which he 
had got, was a proceeding taken for the 
purpose of keeping his decree in force. It 
seems to us plain enough that it was so. in 
this instance it is the decree-holder himself 
who is making the application for review, and 
was using his best endeavours to get the 
original decree set nside and a new one made. 
We may add that one of the applications, nt 
any rate, for review was rejected so far back 
ns 1866, nnd in the application which was 
made subsequently to that date, no soit of 
nttempt appears to have been made by the 
applicant to show eyd cnuse for being out of 
time. That fact alone would go very far in 
our opinion to show that these various nppli- 
cations were not bond fide proceedings on 
the part of the applicant. 
~ But however this may be, for the rensons 
we have already given, we think that the 
view which was taken by the Moonsiff in 
this case was correct, and that the Judge 
was wrong in considering that the applica- 
tions for review ought to be treated as pro- 
ceedings falling under Section 20 taken for 
the purpose of keeping the decree alive. 

We think the execution of the decree is 
barred hy lapse of time. The order of the 
Judge for issuing execution must be reversed 
with costs. 


The 21st February 1878. 
Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Appeal to Privy Council—Suspension of Execu- 
tion—Limitation. 


‘Case No. 269 of 1872. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Tirhoot, 
dated the 8rd August 1872. 


Gunesh Dutt Singh (Judgment-debtur) 
Appellant, 


VETSHS 


Mangree Ram Chowdhry and others ( Decree- 
holders) Respondents. ' 


Mr. R. E. Twidale nnd Baboos Unnoda 
Pershad Banerjee, Chunder Madhub 
Ghose aud Kalee Kishen Sen for Appel- 


lant. 


Mr. C. Gregory and Baboos Romesh Chun- 
der Mitter, Aubinash Chunder Banerjee, 
and Boodh Sen Singh for Respondents. 


Where a judgment-debtor who has appealed to the 
Privy Councu obtains arwle nist from the High Court 
suspending execution until security is given, and this 
rule is subsequently made absolute, it does not operate 
against the decree-holder in the matter of time; limita- 
tion mot running against him until the result of the 
appeal 18 known, or the rule otherwise falls to the ground. 


Phear, J.—It appenrs to us that the view 
tnken by the Subordinate Judge is substan- 
tinlly correct. 

The decree-holder obtained a decree in 
this Court in his favor on the 7th March 
1866, and at that time it was the final decree 
inter paries in thet suit. On the 9th May 
of the same year he applied for and obtained | 
an order for execution of that decree. We ` 
understand that attachment was issued, and 
even further orders were made in pursuance 
of his application for exechtion, when in 
September 1866, the judgment-debtor having 
in the meanwhile appealed to the Privy 
Council, obtained a rule nisi from this Court 
ruspendirg execution until security should 
be given; and this rule was made absolute 
in January 1867. It seems to us that the 
effect of that rule was to hang up, so to 
speak, the decree-holder’a proceedings in 
execution until the period of time had elapsed 
during which that rule was operative. It 
is the effect of an nppeal to the Privy Coun- 
cil against the judgment of this Court that 
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the Court is prevented from allowing execu- 
tion to issue without taking security from 
the decree-holder ; and we think that a rule 
suspending execution until security be given 
under those circumstances must not be taken 
to operate against the decree-holder in the 
matter of time, but that its true operation is 
that lapse of time so to speak is suspended 
until the result of the appeal] to the Privy 
Coancil shall be known, or the rule otherwise 
fell to the ground. 

We are told that the appeal to the Privy 
Council resulted in a judgment in favor of 
the decree-holder in Febranry 1872, and on 
that date we think that the rule suspending 
execution ceased to have operation. But 
according to the view that we have taken, 
the period of time that elapaed between the 
date when the rule was obtained and the date 
of the final decision of the Privy Council, 
must be considered as tnken out of the execu- 
tion proceedings. If this be so, then the 
renewed application for execution, which we 
think was made in April 1872, was apparently 
within time. 

Strictly speaking, perhaps, it is unneces- 
sary having stated thus much that we should 
express any opinion upon the other branch 
of the argument which has been submitted 
to us, namely, that which bore upon the true 
effect of the final order of the Privy Council. 
Bat if it were necessary, we should certainly 
be disposed to say that that final order, 
although not itself a decree in the suit, is an 
order which the Courts of this country are 
bound to obey in framing the final decree. 
It may not always become necessary under 
an order which the Privy Council has passed 
actually to put in words a new decree, and 
this seems to have been the case in the 
present instance where the Privy Council 
confined itself to affirming the last decree of 
the Court in this country. Under such cir- 
cumstances as these, it is sufficient to allow 
the decree already passed-to retain its exist- 
ing form, but nevertheless»we think its date 
ns the final dgcree between the parties to 
the suit must by the effect of the Privy 
Council’s order be drawn down to at lenst the 
date of that order. 

If the Privy Council’s order has the effect 
of reversing or modifying the decree which 
was passed by the highest Court in this 
country, then no doubt upon the receipt of 
that order here it would be necessary to 
draw up an entirely new decree before execu- 
tion could be formally issued. In that case 
there could be no question we apprehend ns 
to the date which this new decree ought to 
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bear. Thus, it seems to us under the two 
aspects in which the case has been presented 
to us, in both alike the decree-holder is en- 
titled to succeed ; and this appeal to us from 
the decision of tha Subordinate Judge ought 
to fail. 

The appeal is dismissed with costa. 


The 21st February 1873. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Cosis— Crows Awards—Decree—Execution. 
Case No. 806 of 1872. 


Miscellaneous Appeal from an order passed 
by the Subordinnte Judge of Gya, dated 
the 25th July 1872. 


Amjud Ali Khan and others (Judgment- 
debtors) Appellants, 


VETSUS 


Syud Fazul Hossein and others (Decree- 
holders) Respondents. 


Moonshee Mahomed Yusoof for Appellants. 


Mr, R. E. Twidale for Respondents. 


A Court was held to have erred in making two 
different awards of costs in one and the same dectee, 
which ought to have been drawn up in such a way as 
to direct the payment of the difference only by the one 
party to the other: 

HELD, too, that the decree-holder could apply for 
execution of the difference only of the two amounta 
awarded. 

Phear, J.—Iv seems to us that the Court 
below was quite right. There has never 
been at any time a single day during which 
the present appellant was entitled to apply for 
execution of a larger sum than the difference 
between the two amoudts of costs awarded 
the one to him and the other to his oppo- 
nent. Had the award of costs been made 
in separate suits on the same day, the words 
of Section 209 of Act VIII of 1859 would 
have been strictly applicable ; and the mo- 
meut after the latter of the two decrees was 
passed, only the difference, as we have said, 
would have been due under the decree to 
the party entitled to the larger sum. And 
obviously, as it seems to us, the same must be 
the case where the two awards have been 
made in one suit as if the two awards had 
been made in different suits. The truth is 
that the Court itself erred when in one and 
in the same decree it made the two different 
money awards, It ought to have drawn up 
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the decree in such a way as to have directed 
the payment of the difference only by the 
one party to the other. Jt is plain that this 
was the effect of thé decree. It would be 
making the letter of the Jaw of limitation 
practically a source of injustice if we yielded 
to the argument of the appellant before us. 
The appeal must be dismissed with costs. 


The 22nd February 1878. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Imperfect Decree—Act X of 1859 8. 78—Execu- 
tion— Wrong—Right of Sutt. 


Case No. 415 of 1872. 


Special Appeal froma decision passed by 
the Judge of Shahabad, dated the Tth 
November 1871, reversing a decision of 
the Moonsiff of Buxar, dated the 14th 
July 1871. 


Dalmiah (Plaintiff) Appellant, 
Versus 


Radha Pershad Singh (Defendant) Respond- 
ent. 


Baboo Bungshee Dhur Sen for Appellant. 


Baboos Romesh Chunder Mitter and Doorga 
Mohun Doss for Respondent. 


The execution of an imperfect decree does not involve 
what is unlawful, or the doing of a wrong, unless the 
decree is incorrectly apen 

An action will lie in a Civil Court where a wrong is 
committed under color of a decree of another Court, 


Phear, J.—In this suit the plaintiff com- 
plains of a wrong, which he says has been 
done him by the defendant under color of the 
decree which the defendant had obtained 
against him in the Collectors Court. 

It seems that the wrongful act complained 
of was done deliberately by the direction of 
the Collector sitting as a Court executing the 
decree and having jurisdiction to interpret 
the decree. 

There is no doubt that the original decree 
of the Collector is a very imperfect one, and 
that it very little accords with the directions 
which are laid down for the drawing up of 
decrees in Section 78 Act X of 1859. But 
we are unable to say that the Collector was 
wrong in the interpretation which he put 
upon the decree when he was called upon to 
execute it; and, consequently, we are unable 


to say that the act which the plaintiff com- 
plains was an unlawful act and a wrong done 
to him. 

In this view, we think that the special ap- 
peal fails, and consequently it must be dis- 
missed. Butat the same time we do not 
desire to be understood to go the full length 
of the Judge’s decision, viz., that no action of 
this sort would lie in the Civil Court in the 
event of an obviously wrongful act having 
been committed against him under color of 
the decree of another Court. 

The appeal is dismissed with costs. 


The 24th February 1873. 
Present : 


| The Hon’ble Sir Richard Conch, Kt., Chief 


Justice, and the Hon'ble E. G. Birch, 
Judge. 
General Title—Mokururree Tenure—Onus 


Probandi. 
Case No. 697 of 1872. 


Special Appeal from a decision passed by the 


Judicial Commissioner of Chata Nagpore, 
dated the 24th January 1872, affirming 
a decision of the Deputy Commtsstoner of 
Hazareebagh, dated the 16th August 187). 


Koonj Beharee Ram (Plaintif) Appellant, 
versus 


Bukshee Luchmun Doss (Defendant) 
Respondent. 


Baboo Taruoknath Dutt for Appellant. 


No one fer Respondent. 


Where a plaintiff has the general title to the property 
in suit, and the defendant sets up an interest as moku- 
rurreedar, the onus i is with the defendant. 


Couch, CJ,.—Tue Judicial Commissioner 
has confirmed the decree of the Lower Court 
which was in fayor of the defendant, solely 
onthe ground that the plainhff was bound 
to prove that the defendant’s holding was 
not that of a mokururreedar but under a 
limited lease, or that the defendant’s tenure 
was not n valid one, before the defendant could 
be called on to defend his position. 

In doing that, I think, he has fallen into 
an error in law. The plaintiff, it was ad- 
mitted, had, if I may so express it, the general 
title to the property, and the defendant set 
up an interest as mokururreedar ; it was for 
the defendant to prove that, and not for the 
plaintiff to disprove it, : 
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The first Court properly tried the question The plaintiffs did not sue to recover, ag 
between the parties, and came to the conclu- | the Subordinate J udge supposes, a particular 
sion that the defendant’s title was as he alleged. | part of the premises in which J uggurnath, 
We cannot consider what decision the Com- | the father of Amrita and grandfather of 
missioner might have come to if he had dealt | the husband of Bimola, resided. They simply 
with the case in the same way. The plain- | sought to establish their right to that portion 
tiff, the appellant before us, has aright to | of the joint family premises which descended 
have the opinion of the Commissioner upon | by right to J uggurnath. They put their 
the facts of the case, and the course which | claim a little too high in asking for a half 
the Commissioner adopted of holding that | share of those premises when it seems they 
the plaintiff was bound to disprove this | were really entitled to a fourth share, and no 
alleged title of the defendant, and that the | more. The Subordinate Judge taking a 
‘defendant was not bound to prove it, has pre- | mistaken view of what, as I have just stated, 
vented the plaintiff from having that hearing | the plaintiffs asked for, went on to say that 
of the case before the Commissioner which | they had not been in possession of the 
he was entitled to. particular premises of Juggurnath, and con- 

The decree of the Commissioner must be | sequently their suit was barred by limitation. 
reversed, and the case must be remanded to | It is olear that they had been residing aos 
him for re-trial. The costs of the appeal will | members of a joint fumily on joint premises, 
follow the result of the suit, and on the occurrence of disputes between 

Birch, J.—I concur, them and their co-sharers, they were certainly 
entitled to come into Court and usk to have 
their proper share assigned. 

As to the exclusion of Amrita under the 
Hindoo law, there seems to be no ground 
for that, because although a widow at the 
time of her father’s death, still she could 
certainly, as the law now stands, re-marry 
nnd have issue, I think the decision of the 
Lower Appellate Court should be set aside, 
and the Moonsitf’s decree for a fourth share 
restored with costs. 

Glover, J.—I concur. 














The 24th February 1873. 


Present : 


The Hon’ble Louis S. Jackson and F. A. 
Glover, Judges. 


Joint Family—Suit by Co-shurers—Limitation— 
Hindoo Widow. 


Case No. 223 of 1872, 


Special Appeal from a decision passed by 
the Subordinate Judge of Tipperah, 
dated the 30th September 1871, reversing 
a decision of the Moonsiff of Nasseer 
nuggur, dated the 19th April 1870. 


Sreemutty Bimola and another (Plaintiffs) 
Appellants, 


The 24th February 1873. 
Present: 
The Hon’ble A. G. Macpherson, Judge. 
Revtews—Ground of Application—Act VIL 
of 1859 s. 376. 


Application for review of judgment pass- 
ed by the Hon'ble Jtestices W. S. Selon- 
Karr and A. G. Macpherson, on the 3rd 
February 1866, in Regular Appeal No. 
818 of 1865.* e 


Jadub Ram Deb, Plaintiff (Appellant) ‘ 
Petitioner, 


VETEUSE 


Dangoo Kansaree and another (Defendants) 
Respondents. 


Baboo Huree Mohun Chuckerbutty for 
Appellants. f 


Baboo Nullif Chunder Sen for Respondents. 


Members of a joint family residing on joint premises 
are entitled, on the occurrence of a dispute between 
them and their co-sharers, to come into Court and ask 
to have their proper share assigned. The fact of their 
not having been in possession of a particular portion of 
those premises is no bar by way of lmmitation to a claim 
for such portion. 

There is no ground for the exclusion of a Hindoo 
widow from such claim, for as the law now stands she 
may re-marry and have issue, : 


Versus 


Ram Lochun Mudduck and others, Defend- 
ants (Respondents) Opposite Party. 


Mr. J. T. Woodroffe and Baboo Kumla 
Kant Sen for Petitioner. 


No one for Opposite Party. 
Jackson, {.—Ir seems to me there was 
really no valid defence to the plaintiff’s suit. 





* 5 W. R., Civil, 56. 
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A review cannot be granted on the ground that if the 
facts had been better or more fully placed before the 
Court the judgment would have been different, or even 
on the gromi of a subsequent decision of a question of 
law by the Privy Council ın another suit, where there 
has been no discov 
templated in Act V 


of new evidence such as is con- 
of 1859 s. 876. 


Macpherson, J.—-I REJEOT this application. 

The petition (which seems to have been 
presented in Court in March last) prays for 
areview of a judgment passed by Mr. 
Justice Seton-Karr and myself on the 3rd of 
February 1866, more than seven years ago. 
But it discloses absolutely no ground upon 
which a review could be granted. Read 
along with an affidavit of Sooknath Doss 
Chowdhry, one of the petitioners, affirmed on 
the 11th of March 1872, it makes no more 
of a case than this,—that in the beginning 
of November 1871 Sooknath became aware 
that on the 12th of December 1870, Bayley 
and Mitter, JJ., gave a decision (in special 
appeal 875 of 1870), the result of which is 
that other persons whose position was pre- 
cisely similar to that of the petitioners, except 
that the parcels of land claimed were differ- 
ent, have been successful in their suit, 
whereas the petitioners themselves were un- 
successful. 


Mr. Woodroffe, on the 25th of January 
last, appeared in support of the application 
and urged an additional ground, viz., that 
recently, and since the petition was prepared 
and presented, the Privy Council have de- 
livered a judgment in another suit which 
shows that our decision of the 8rd of 
February 1866 as to the effect of Section 36 
of Act XI of 1859 was wrong. 


It may be that if the facts had been better 
or more fully placed before us than they 
were, or if the judgment of the Privy 
Council had been delivered in 1865 instead 
of 1872, the conclusion arrived at by us 
would have been different. But litigation 
would be interminable if reviews would be 
obtained on stich grounds as these. There 
ia no pretence for saying that there has been 
any discovery of new evidence such as is 
contemplated in Section 876 of Act VIII of 
1859 : and it has been ruled by this Court 
repeatedly that a subsequent decision of a 
question of law by the Privy Council in an- 
other suit is not a ground on which a review 
can be granted. Moreover, the delay which 
has occurred in making this application is of 
itself n sufficient reason (under Section 377) 
for rejecting it. 


The 24th February 1873. 


Present: 


The Hon’ble Leuis S. Jackson and F, A. 
Glover, Judges. 


Over-statement of Clain—Estoppel. 
Case No. 240 of 1872, 


Special Appeal from a decision passed by 
the Additional Judge of Chittagong, 
dated the 20th September 1871, affirm- 
ing a decison of the Officiating Addi- 
tional Moonsiff of Putteah, dated the 5th 
April 1871. 


Pitambur Dey (Plaintiff) Appellant, 
versus 


Gooroo Doss Lalla and others (Defendants) 
Respondents. 


Baboo Aukhil Chunder Sen for Appellant. 


Baboo Motee Lall Mookerjee for Respond 
ents. 

In a emt upon a kobalah from a member of a Joint 
undivided family, the mere fact of plaintiff having over- 
stated the extent of his interest was held to be no bar 
to his recovering from a third party that portion which 
really was his vendor’s interest. 

Jackson, J.—In this case, the decision of 
the Lower Appellate Court is based chiefly 
on a ground which it seems to us cannot be 
supported. ‘The plaintiff sued upon a kobalah 
from one Eshan, who was a member of a joint 
undivided family. This kobalak purported 
to convey to plaintiff an eight annas share 
of the family property. ‘The Judge observes 
that the kobalah professes to deal with the 
share of Eshan himself and of Ram Sebuk 
his cousin, but that the two united shares 
would not amount to eight annas, nor was the 
share of Ram Sebuk such as Eshan had the 
power to convey. He says that the docu- 
ment was so inaccurate in its statement of 
the vendor’s right that it could not be con- 
sidered as having any validity. This point, 
taken by itself, appears to us to be untenable. 
The plaintiff might have various motives for 
mis-describing or over-stating {the extent of 
his interests, but the mere fact ẹf his having 
so over-stated itis no bar to plaiptiff recover- 
ing from a third party that portion which 
really was his vendor’s interest. ‘The case 
must go back to the Lower Appellate Court 
to determine whether Eshan really conveyed 
to the plaintiff; and if so, what was the ex- 
tent of his interesis : and if the defendant is 
in possession of that share, and there is no 
other valid reason for dismissing the suit, 
the plaintiff would be entitled, to a decree 
accordingly. 


1873.] Civil 


The 20th December 1872. 


THE WEEKLY REPORTER. 


Rulings. 191 


the 21st September 1872, and which was 


'| also considered by Mr. Justice L. S. Jackson 


Present: 
The Hon’ble W. Markby, Judge. 


Appeal to Privy Council— Valuation— Onus Pro- 
bandi— Charter s. 39, 


In the matter of 
Rajah Reedhnath Sahee, Petitioner, 


versus 
Gopee Sahoo and others, Opposite Party. 
‘ Mr. R. E. Twidale for Petitioner. 


Baboos Anund Chunder Ghosal and Abi- 
nash Chunder Banerjee for Opposite Party. 


To establish a right of appeal to the Privy Council in 
a case which, up to the tıme when the party comes to 
the High Court, has been treated as one involving a 
much smaller amount than the sum now stated, it 18 for 
rales to show that the sum is such as he states it 
to be. 


The High Court refused, under 8, 89 of the Charter, 
to open so wide a door to appeal as to allow it in & case 
involving less than Rs. 10,000 only, because the whole 
property which would be reduced in value in the event 
of the appeal proving successful, was worth not less 
than Rs. 10,000. ` 


Markby, J.—Tms was a case in which 
the property in suit was valued at Rs. 
2,480. The first Court dismissed the suit. 
The second Court gave plaintiff a decree. 
That decree was ultimately affirmed by this 
Court in special appeal. The defendant now 
applies to be allowed to appeal to the Privy 
Council on two grounds: first, that the pro- 
perty is really of the value of Rs. 10,000; 
and, secondly, that even if the Court should 
be of opinion that the property is not of that 
value, nevertheless the case comes under the 
39th Section of the Charter which makes a 
case appealable if the decree involves direct- 
ly or indirectly some question respecting pro- 
perty of the value of not less than Rs. 
10,000. The property which the plaintiff 
seeks to recover is one-fifth of a village called 
Chupree, two-fifths of village Goorjawan, and 


one-fifth of viflage Sereah. The suit was 
commenced iy 1867 in the Court of the 
Principal Sudfier Ameen, a Court of unlimit-, 


ed jurisdictién as regards the value of the 
property, and the Act which regulated the 
valuation of suits for the purpose of paying 
fees to Government then in force was Act 
VIII of 1862. If the defendant had suc- 
ceeded in establishing his allegation that the 
property is in reality of the value of Rs. 
10,000, I should have to consider the same 
question as was considered by me in the peti- 
tion of Lekraj Roy and others, decided on 


in*the case reported in Weekly Reporter, 
Volume XIV, page 62, ond referred to in 
that judgment. I should also have to con- 
sider the exact effect of the decision in X 
Moore, page 321, although in consequence of 
the original Court in that case being a Court 
of limited jurisdiction as to value, the two 
cases are not precisely similar, and these 
questions were in fact argued on this rule ; 
but I do not think it necessary to express 
any opinion on them, because upon the afñ- 
davit I do not consider that the case has 
been shown to be appealable to the Privy 
Council in point of value, if value is a ques- 
tion, which having regard to those decisions, 
Iam now at liberty to enquire into. The 
only affidavit of the appellant is that of two 
persons who simply state their knowledge of 
the collections amounting on an average to 
a sum ranging between Rs. 2,500 and 
Rs. 2,800. Now, as I have already said, 
there are three villages involved, and the 
plaintiff seeks to recover one-fifth of each of 
two villages, ond two-fifths of the third. 
There is an infinite variety of ways in which 
the annual income may be apportioned be- 
tween the three villages, and no doubt it is 
possible so to apportion that income that the 
amount may come up to the value of Rs. 
10,000. If the income of the village Goor- 
jawan is very much larger than that of the 
other two villages, no doubt that might be 
so ; but I think as the petitioner comes here 
to establish his right to appeal to the Privy 
Council in a case which has been up to this 
point at any rate treated as one involving a 
much smaller amoont than the sum stated, it 
is for him to show that the amount is such as 
he states itto be. I think the mere statement 
that the income of the three villages put toge- 
ther ranges between Rs. 2,500 and Rs. 2,800 
is not sufficient. If it‘should be the case 
that all portions of the property are equally 
assessed, then as the plaintiff only claims 
four-fifteenths, the annual incomé of the pro- 
perty which he claims would only amount to 
something between Rs. 600 and Rs. 800 
a year, and according to ordinary rules the 
value of the property in this suit would not 
thus amount to Rs. 10,000, even supposing 
that such a calculation as this could be made. 
I think the petitioner has failed to show 
that the property involved in this suit is of 
the value of Rs, 10,000. ` 
On the other question, tz. that the suit 
involves gome question which directly or 
indirectly relates to a property of the value 
A—29 
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of Rs. 10,000, I think aia result ia the Where limitation is set up, the onus is on the plaintiff 
The s I ked to look at tì to show that he has had possession of the share, or re~ 
SAMC R 2 wey am asked (oO 100K a 16 | ceived payments on account of it, within twelve years 
matter is this. The whole zemindaree is | from the institution of the suit. 
stated to be worth a great deal more than 
Rs. 10,000, which no doubt is true; and if 
the plaintiff recovers the share which he 
claims out of these three villages within the 
zemindaree, itis said that the value of the 
whole property will be reduced, and therefore 


the question raised in this suit affects the ing on the evidence in the case, says: —“ Thus, 


whole zemindaree. I have already said in a | « it being clenr from the evidence of plaintiff ’s 
ease somewhat of the same kind that I do not | « witnesses that Hulodhur” (whose share the 


think that, under Section 39 of the Charter, 


Couch, C.J.—THIs was a suit for posses- 
sion of a share of a tank including the banks 
and the trees growing thereon, and one of the 
issues recorded was whether the suit was 
barred by the Jaw of limitation. 

The Moonsiff in his judgment, after comment- 


plaintiffs claimed ns having purchased it at 
we ought to open such a very wide door to.| q sale in execution of a decree against him) 
appeal as this, It is nowhere alleged in | « had no possession of the tank within twelve 


any statements before me that the value of | « yenrs and that the defendants had been all 
the zemindaree would be decrensed to the |c along in such possession, the suit is fully 


extent of Rs. 10,000. I think therefore that | « barred by the law of limitation, I cannot 
this ground also fails. “ but think that the plaintiff’s claim is entire- 

I think that even if the defendant under | «s ly groundless and out of time, and there- 
the decisions referred to is not estopped from | « fore it ig needless to enter into the merits 


going into the question of value, he never- | « of the case, Consequently I dismiss the 
theless has failed upon the merits of the | « suit with costs.” 


application, which ought therefore to be) ‘There was then an appeal which was heard 








dismissed. by the Judge, and he after stating the judg- 
is disch 1 with ; z 
The rule is discharged with costs. ment of the Moonsiff and the grounds of -` 
; - ` |appeal says :— There is no proof of tlie 
The 11th Feb 1873. ‘“ possession of Hulodhur nor of his widow. 
j ESAE “ Hulodhar died ten years ago. Appellant’s 
Present : “ pleader argues that the presumption is that 


“ the seven sons were in joint possession, 
“and the presence of one of them is the 
Justice, and the Houn’ble F. A. Glover, |« presence of them all, and defendants must 
Judge. “rebut this presumption * * * . As long 
Act XIV of 1859 s. 1 cl. 183—Suit for Share of | “as the family remains joint, the possession 
Joint Family Property—Lmitation—Onus |“ of one member is the possession of all, 
Probandi. “and this plaintiff was given formal posses- 
Case No. 738 of 1872. “ sion of by the Court, and limitation cannot 

“ arise. The party alleging that two of the 
“ seven sons resigued their share in this tank 
dase ‘in consideration of another tank must 
9th ete Pa p a ‘prove this.” He sums up his judgment by 
of the Moonstff of, Sancoorah, da saying “I am of opinion that the posses- 


| 
l 
| 
| 8th May 1871. ° sion of the seven brothers was joint. 


The How’ble Sir Richard Couch, Kt, Chief 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 


Gossain Doss Koondoo and others (Defend- |“ There is no reliable proof of a separation 
o ants) Appellants, “of the brothers, and the presumption 
“ amounts to proof that tha property was 
“held Jointly by the seven krotbers. The 
“ Moonsiff has, I think, thrdgvn the onus 
“ probandi on the wrong party and not con- 
" sidered the overwhelming presumption of 
“ Hulodhur’s possession of a seventh share 
“in the tank.” He then decreed in favor 
of the plaintiff, and reversed the judgment 
of the Moonsif, 

The question being whether a suit for the 
share of one of seven brothers in a tank was 
barred by the law of limitation, the Judge 
has held that it was sufficient for the plaintiff 


VETAUS 


Seroo Koomaree Debia (Plaintif) Respond- 
ent. 


Baboo Bungshee Dhur Sen for Appellants. 


Baboo Romesh Chunder Mitter for 
Respondent. 


Under Act XIV of 1859 s. 1 cl. 18, a suit to enforce 
the right toa share of joint famıly property must be 
brought within twelve years of the last payment to plaint- 
iff on account of the share, or twelve years from the time 
of the plaintiff ’s being in possession of his share. 
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has 


who claimed the share to show that Hulodhur 
whose share she claimed was one of seven 
brothers, being a joint family, and that the 
presumption that possession of one of them 
was the possession of all was sufficient to 
throw the burden of proof upon the defeud- 
aut who set up the law of limitation. 

It appears that there have been conflict- 
ing dicta, if not decisions, in this Court 
upon this matter. In the second edition of 
Mr. Thomson’s work on the law of limita- 
tion, published in 1870, most of the decisions 
before that time are noticed. There is the 
dictum of the late Chief Justice and Mr. 
Justice Louis Jackson in Ooma Soonduree 
Dossee vs. Dwarkanath Roy.* At page 
289, Sir Barnes Peacock, who delivered the 
judgment of the Court, says:— The Judge 
“is probably wrong as regards the second 
“ issue in throwing the onus upon the dè- 
“ fendants, for the plaintiff alleged that his 
“ cause of action accrued in Aughraun 1266, 
“when the brothers separated in mess; and 
“ it appears to us that the onus lay. upon the 
“ plaintiff (even if the property claimed by 
‘“ the defendants as separate was really joint) 
“ to show that he had participated within 
“ twelve years in the rents and profits of those 
“ estates, and that they had been brought into 
“ joint account.” 

Mr. Thomson refers to other cases in 
which the same opinion has been expressed. 
We thiok that in this conflict of authority 
in this Oourt, we must see what the language 
of Clause 18, Section 1 of Act XIV of 1859 
is, It provides that “to suits to enforce the 
“right to share in any property moveable 
“ or immoveable on the ground thatit is joint 
“ family property, the period of twelve years 
“ from the death of the persona from whom 
“ the property alleged to be joint is said to 
“ have descended, or from the date of the 
“ last payment to the plaintiff, or any person 
“through whom he claims, by the person 
“in the possession or management of such 
“ property or estate on account of such 
“alleged sharp” shall be applicable. 

We have fead the part of thé Clause 
which appligs to a share in joint family 
property ; we need not notice that which 
refers for the recovery of maintenance. 

This Clause is clearly intended to apply to 
eases of joint family property, and it says 
distinctly that although it is a joint family 
property, tlre suit to enforce the right to a 
share in it must be brought within twelve 

years from the date of the last payment to 
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the plaintiff on account of the share. If the 
law laid down by the Judge were correct, 
that in such a case it is sufficient for the 
plaintiff to show that the property is jomt 
family property, this provision in Clause 13 
would be practically inoperative, because all 
that the plaintiff need show is that it is joint 
family property. But the Clause says that 
the action must be brought twelve yeurs 
from the date of the last payment on account 
of the sbare, plainly showing that, for the 
plaintiff to be entitled to sue, there must be 
something more than the fact of the property 
being joint, and the possession of oue being 
therefore the possession of all. We do not 
see how effect cun be given to this provision 
of the law without holding that the suit 
must be brought within twelve years fiom 
the date of the last payment on account of 
the share, where one person is in possession 
or management of the property, or twelve 
years from the time of the plaintiff’s being 
in possession of his share, for we agree that 
it was not intended to bar the plaintiff's right 
of action where he had been in possession 
of his share in auy way withiu twelve years. 
If he is in possession of his share, there can 
be no payment to him by another person on 
nccount of his share. The language of tho 
Section clearly shows that it was not intend- 
ed to prevent the plaintiff from bringing his 
suit where he had been in possession with.n 
twelve years. 

But then comes the question, on which 
party is the onus of showing possession or 
not of the share within twelve years, or 
receipt. or not of a payment from the person 
in the possession or management of the pro- 
perty within twelve years. 

We think that in deciding upon which 
party the burden of proof is under this 
Section, we must be guided by what has been 
held in cases under Clause 12. Iu those it 
has been settled that thé plaintiff must show 
that he or some one through whom he claiins 
has had possession within twelve years 
before the suit. If he sues for* the recovery 
of immoveable property on the ground cf 
having been dispossessed from it, he must 
show that he has come within twelve yens 
fiom the time whea his cause of action 
nrose,—the time when he was dispossessed. 
It ig not enough for him to prove his title to 
the property which is the subject of the sut, 
aud leave it to the defendant to show that 
the suit is barred by the law of limitation 
by proving when the plaintiff was Inst in 
possession. It has been considered, looking 
at the way in which the law of limitation 1s 
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framed, that the plaintiff is bound to give 
evidence of that kind. 

If we apply that rule to Clause 18, it will 
be incumbent on the plaintiff to show that it 
is a suit not barred by the law of limitation ; 
that he bas had possession of the sbare 
within twelve years, or recetved payments 
on account of it within that time. 

Therefore the decision of the Judge that 
the burden of proof was not on the plaintiff, 
but on the defendant is wrong, aud must be 
reversed, and the case must be remanded to 
him for re-trial, 





ee 


The 12th February 1878. 


Present: 


Lord Justice James, Sir Barnes Peacock, 
Lord Justice Mellish, Sir Montague E. 
Smith, Sir Robett P. Collier, and Sur 
Lawrence Peel. 


Right to Light—Obstruotion— User—Agents— 
Constructive Knowledge. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Elliott and others, 
versus 
Bhoobun Mohun Bannerjee. 


In a suit for an injunction to restrain defendants from 
proceeding with a building, and to have a portion of it 
taken down, which had the effect of obstructing light to 
which plaintiffs were entitled through their windows 
ee English Jaw before the pange pf the Prescription 

ct, 2nd & 8rd William IY, c. 71, being applicable, and 
plaintiffa being required to show an uninterrupted user 
of at least 20 years, with the acquiescence of the defend- 
ants): 

Hep that, as the building was commenced, and com- 
menced with the manifest intention of being erected as 
an obstruction before the expiration of the 20 years, the 
plaintiffs had not established their case. 

Quere.—Is not knowleége on the pait of au agent who 
collects rent for the owner, and is entrusted with the 
authority of fixing the amount, constructive knowledge 
on the part of the owner sufficient to satisfy the exigence 
of proof on the part of the plaintiffs in such a case? 


 ‘Tros was a suit for an injunction praying 
that the defendants might be restrained from 
proceeding with a certain building, and that 
n portion of it might be taken down, which 
had the effect of obstructing light which the 
plaintiffs alleged they were entitled to have 
through their windows. It would appear 
that the windows in respect to which the 





* From the judgments of Couch, C.J., and cmb ee 
jurisdic- 


sitting on appeals from ordinary original ciyıl 
tion,—6 B. Lı R., 85, 


right to the light is claimed were so far com- 
pleted on the 14th April 1850, that the origin 
of the right would then accrue. Thatis the 
finding of Mr. Justice Norman, the Judge of 
first instance, a finding in which their Lord- 
ships concur. 

The suit was commenced on the 18th of 
May 1870, rather more than a month beyond 
the expiration of 20 years from the former 
date of April 14th, 1850. - 7 

It is admitted that the Prescription Act, 
the 2nd & 8rd William IV, c. 71, does not 
apply, and that we must have resort to the 
English law which prevailed before its pass- 
ing. So far as this would seem to be clear, 
that the plaintiffs, in order to establish their 
title, would bave to show an uninterrupted 
user of at least 20 years, with the acequies- 
cence of, the defendant, the owner of the 
servient tenement. But some questions of 
nicety have been raised as to what would or 
would not amount to acquiescence, and it 
was discussed whether actual knowledge was 
necessary to be shown on the part of the 
defendauts. That proof of such actual 
knowledge was necessary appears to have 
been the view of the Court above, which 
reversed the decision of Mr. Justice Norman, 
the Judge of first instance, and found, as a 
fuct, that actual knowledge was not shown 
to have existed on the part of the defend- 
ants. If the decision of the case rested upon 
this point, their Lordships would have desired 
to hear further argument, because they are 
by no means satisfied that knowledge on the 
part of the agent, who acted for the rajab, 
the owner of the property in 1850 (from 
whom the defendants purchased), who col- 
lected his rents, and, further, was entrusted 
with the authority of fixing their amount, 
would not be constructive knowledge on the 
part of the rajab, sufficient to satisfy the 
exigence of proof on the part of the plain- 
tiffs. 

Another question arose in the case as to 
whether the fact of the premises being let to 


tenants at, as it would appear, fh monthly rent, 
on the °commencement of the accruing , of 
this right, namely, in 1850, wold have had 


any bearing upon the rights of the parties. 
But their Lordships do not think it necessary 
to enter into o discussion of these questions, 
because ,they have come to the conclusion, 
independently of them, that the plaintiffs 
have not established an uninterrupted user of 
these lights for the space of 20 years, with 
the acquiescence of the defendants. It 
must be taken that the enjoyment commenced 
on the 14th April 1850, It ‘vould appear 
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that in March 1870, the plaintiffs received 
a notice from the defendants, or, at all 
events, they were informed by the defendants 
that it was their intention to erect a building 
of 24 feet qr more in height on the north of 
the premises of the building in question, 
which would have the effect undoubtedly of 
obstructing their lights. It appears that 
that building was actually commenced on the 
23rd March 1870, and its construction was 
continued. It is true that it was not raised 
to such a height as to actually amount to an 
obstruction until some days after the 20 
years had elapsed; but it was commenced, 
and commenced with the manifest intention 
of being erected as an obstruction before the 
expiration of the 20 years. 

Under these circumstances it appears to 
their Lo:dships that it is quite impossible to 
presame enjoyment for 20 years with the ac- 
quiescence of the owner of the servient tene- 
ment, when before the expiration of those 
20 years, the owner not merely gave notice 
of his intention to interfere with that enjoy- 
ment aud to raise an obstruction, butin pur- 
suance of that notice ‘actually commenced 
the erection of that obstruction which was 
completed a few days after the expiration of 
the time in question. 

Under these circumstances their Lordships 
have come to the conclusion that there was 
not an enjoyment for 20 yenrs on the part of 
the plaintiffs with the acquiescence of the 
defendant such as to entitle them to main- 
taiu this suit. 

Their Lordships will therefore humbly ad- 
vice Her Majesty that the Judgment of the 
Appellate Court, the High Court of Cal- 
cutia, be affirmed, and this appeal dismissed 
with costs. 


The 25th February 1873. 


‘Present: 


The Hon’ble Sir Richard Couch, Kt., 
Chief Jus@ce, and the Hon'ble F. A. 
Glover, Jugge. z 


Plaints ( Form and Substance)— Decree—Appel- 
late Courts. 


Case No. 732 of 1872. 


Special Appeal from a decision passed by 
the Officiating Additional Subordinate 
Judge of Dacca, dated the Tth Feb- 
ruary 1872, reversing a decision of the 
Moonsiff of Naraingunge, dated the 
27th July 1871. 
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Raj Kishore Bhuddur (Plaintiff) Appellant, 
Versus 


Huree Mohun Bhuddur aud others (Defend- 
ants) Respondents. 


Baboo Sreenath Banerjee for Appellant. 


Baboo Bungshee Dhur Sen for Respondents. 


In asut to recover possession of a third part of a 
khanabares, where the first Court, considering that thro 
never had n a partition in definite shares, ordered 
restoration to the sort of possession plainuff had enjoy ed 
previous to being dispossessed : 

HELD, that there was no objection to the decree being 
in that form; and although a plaintif does not prove 
the precise claim which he makes, 1f he is substantially 
right, he ought to have a decree, and not be left to bring 
another suit: 

He p, that the fact of a Court of first instance havin 
made an improper decree is a ground not for the App l- 
late Court to dismiss the swt, but to make a proper 
decree, 


Couch, C.J.—THE suit was brought for n 
third part of a khanabaree, and the Moon- 
siff found that the plaintiff had proved that 
he was in possession of the 5 annas, 6 gun- 
dahs, 2 kerras, and 2 krautee’s share. Then 
he goes oa tosay:— Plaintiff must be entitled 
‘to recover possession of the said 5-6-2-2 
“share of land in respect of the khana- 
“ buree as before. 

“Finally, it is necessary to observe that, 
“ from thestatementsand evidence of both the 
“parties, it appears that the said baree was 
“never partitioned in definite shares. They 
“have divided the baree into dehees for 
“ their respective convenience. Plaintiff sha.! 
“obtain possession of the western dehee na 
“he held before his dispossession.” 

What he appears to have done is, not to 
have awarded possession of the share as if 
there had been an actuai partition, as he 
considered there had never been a partition 
in definite shares, but to have ordered the 
plaintiff to be restored to the sort of posses- 
sion he had before aud which was taken fiom 
him. When the case was heard on appeal, 
the Subordinate Judge said :—‘* The Moon- 
“ giff has given a decree for a distinct portion 
‘of the land to the plaintiffs, forgetting that 
“that was not the remedy sought by them.” 
He is mistaken there: for the Moonsiff did 
not give a decree for a distinct portion of the 
land as if there had actually been a partition. 
The Subordinate Judge has rather misunder- 
stood that part of the Moonsiff's decree, — 

Then he said :— This mode of proceeding 
is quite illegal, and following the precedent 
published in page 248, Weekly Reporter, 
Volume XII, I decree the appeal with costs,” 
We think he was wholly wrong here. If the 
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plaintiff established his right to the share 
‘which he clnimed, we do not see any objec- 
tion to giving him a decree for it, nor, if it 
appeared that there had been a partition, to 
giving him a decree for the part which he 
had become entitled to by it. The substance 
of his claim is the same; it is for a third 
share. 

We do not agree in the very general pro- 
position laid down in the case in XII Week- 
ly Reporter. There are many cases in 
which a plaintiff is entitled to a decree 
although he does not prove the precise claim 
which he makes in his plaint. What is to be 
looked at is the substance of his claim, and 
if he shows that he is substantially right we 
think he ought to have a decree, and not be 
left to bring another suit. Here, the Judge 
is further wrong ; because, supposing he is 
correct in thinking that the Moonsiff had 
made an improper decree, it would not be a 
ground for dismissing the suit. What the 
Judge ought to have ‘done was to hear the 
appeal, and make a proper decree. 

The case must be remanded to the Lower 
Appellate Court to be re-tried. 


The 25th February 1873. 


Present : 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Enhancement of Rent—Limitation— Registra- 
tion— Grounds of Review. 


Application for Review of Judgment pass- 
ed by the Howble Justices Kemp and 
Glover, on the 4th December 1872, in 
Special Appeal No. 675 of 1872.* 


Ram Chunder Chowdhry, Defendant (Re- 
spoudent) Petitioner, 
ET SUS 
Hurish Chunder Chowdhry, Plaintiff 
(Appellant), Opposite Party. 
‘ Baboo Kishen Dyal Roy for Petitioner. 
No one for Opposite Party. 

A Jandlord is at Jiberty to bring his suit for enhance- 
ment of rent whenever ıt pleases him to do so; it is for 
the tenant to prove his right to hold at a fixed rate if he 
can. 

The plea that registration protected a tenure was not 
admitted as a ground for review when it had not been 
urged at the original hearing or in the Lower Courts, and 


where the title so registered was found to have been 
procured fraudulently. 


* 18 W. R., 528, 


- 


Glover, J.—THE first ground of napplica- 
tion is that the plaintiff not having brought 
a suit within 12 years to cance) the mokur- 
ruree title is now prevented fiom getting rid 
of it; the second, that the Court did not con- | 
sider the effect of the registration under 
Act XI of 1859; the third, that the suit 
ought to have been remanded to find the 
correct rate of rent and the quality aud 
quantity of the land. 

The first objection -is clearly untenable. 
The plaintiff ns landlord was entitled to 
biing his suit for enhancement whenever it 
pleased him to do so, und it was for the ten- 
ant to prove his right to hold ata fixed rent 
ifhe could. The longer he had held ata 
fixed rate of rent the easier it would be for 
him to get the benefit of the presumption 
arising of a 20 yonrs’ uninterrupted pay- 
ment at the same rate, but the Iandlord’s 
right to bring a suit fur enhancement would 
not be affected by an alleged mokurruree 
possession on the part of the tenant for 12 
years, 

The question of regiatration was not pressed 
upon us at the original hearing, and on turn- 
ing to the Moonsiff's judgment we find that, 
no such objection was taken by the defend- 
ant before him, neither did the defendant 
make it one of his grounds of appeal to the 
Subordinate Judge. The Subordinate’ Judge 
found it necessary to take additional evidence, 
aud seems to have gone very carefully into 
all the points at issue between the parties, 
raising and determining no less than eight 
issues. But the objection now taken, that 
the registration protected the tenure, never 
seems to have been put forward at any time; 
and under the circumstances of this case we 
are not inclined to take it up now, it having 
been found ns a fact that the title so regis- 
tered had been procured fraudulently ata 
time when the property was under attach- 
ment and when the owuer of the estate had 
noright to graut tenures of any kind; the 
holder of the tenure so created being his own 
son and the arrangement being one most pal- 
pably in’ fraud of creditors. 

The third objection is, we think, disposed 
of by the fact that a local enquiry was made, 
and both quantity and quality of land fixed. 
We have already decided that the defendant is 
not entitled to any thing more than a right of 
occupancy, and on this understanding of his 
status the finding of the Moonsiffas to the rent 
payable by him is sufficient and satisfactory. 
In fact, this objection seems to be brought 
merely with the view of rp- opening the ques- 
tion as to whether there is or is not according 


1873.] Civil 


l 


to the rent-law, n class of persons between 
tenure-holders and ryots. We have already 
said that no such class is mentioned in Act 
X of 1859, 

The application must be rejected. 


I 


The 25th February 1873. 


1 Present: 


The Hon'ble J. B. Phear and W. Ainslie, 
Judges. ` 


Altachment— Sale pendente lite—Right of Suit. 
Case No. 486 of 1872. 


Special Appeal from a decision passed by 
ihe Officiating Judge of Gya, dated the 
Bls: August 1871, affirming a decision 
of the Subordinate Judge of that dis- 
trict, dated the 20th February 1871. 


Mabaranes Indurjeet Kooer (Defendant) 
` Appellant, 


VETSUS 


Mussamut Pootee Begum (Plaintiff) 
Ltespondené. 


Mr. R. T. Allan and Moonshee Mahomed 
Yusoof for Appellant, 


Messrs. R. E. Tiidale and C. Gregory for 
Respondent. 


IR ER obtained a decree againsi the hers of 
HA, attached certain property in execution . P, one of 
the heirs, objected that the decree was made against the 
defendants in their representative capacity, and that the 
property attached had descended to her not from HA 
but from her husband. The objection was overruled and 
the property sold. P appealed to the High Court, who 


passed a judgment in her favor. 
HELD, that the sale of the property was one pendente 


lite, and as such, subject to the flual 1esult of the suit 
between the parties: and that P had a right to come into 
Court as against the purchaser and establish her title to 
the property. 


Phear, J.{Iv seems to us that the Courts 
below nre subftantially right in this*case. 

Maharaneg Indurjeet Kooer had obtained 
a decree aghinst the heits of Kazee Hossein 
Ali Khan and attached certain property with 
the view of having it sold io execution of that 
decres. Mussamut Pootee Begum, one of 
the heirs, and a defendant in that suit, ob- 
jected to the attached property being sold on 
the ground that the decree was made against 
the defendants in their representative capn- 
city, and could only be executed against the 
. property which had descended to them from 
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Kazee Hossein Ali Khan ; whereas the pro- 
perty which had been attached was her own 
property, come to her from her husband. 

The Court which wns charged with the 
execution of the decree overruled this objec- 
tion nnd ordered the property to be sold. 
But Mussamut Pootee Begum appealed 
ngainst this order to the High Court; aud 
the High Court passed a judgment in her 
favor, which contains the following passage, 
ns Mr. Justice Macpherson states it in the 
case repoited in Volume XII, Weekly Re- 
porter, page 201 :—“ We remanded the case 
“ to the Lower Court, snying that Pootee 
“ Begum was entitled ‘to have the question 
“determined whether the property now 
“ seized in execution came to her from her 
“ father or from her husband.’ We added—- 
“ 6 If she received it from her husband, it can- 
“not, under the terms of the deciee, be sold 
“in execution, as that decree is against her 
“as one of the representatives of her father, 
“and the execution of that decree is limited 
“ to property of the father found in the hands 
“ of the represeutatives.’ ” 

That isa distinct decision of this Court 
upon appeal to the effect that the decice 
which Maharanee Indurjeet Kooer had ob- 
tnined was a decree the execution of which 
was limited to the property of her father 
found in the hands of the representatives, 
aud could not be put in operation against thu 
property of the defendant herself. 

Tt seems thut at the time this decree or 
the High Court in that matter was passed, 
the sale in execution of the property had 
actually been effected, and the plaintiff herself 
had bought the property. 

Now it appears to us that the moment the 
objection of the defendant to this property 
being sold in execution of the decree was 
made, and the Court under the provisions of 
Section 11, Act XXII] of 1861 entertained 
that objection judicially, the original suic 
between the parties, whatever its former 
purpose, was turned into a suit directed 
immediately to this land itself This very 
lund was at that stage the matter iu sult 
between the parties ; and while that was so, 
the sale was effected and Ranee Indurjeet 
Kooer purchased. ‘To our mind, even had 
she been a stranger, instead of being also a 
party to the suit as she was, the purchase 
made by ber under these circumstances 
would have been a purchase of property 
pendente lite, and as such, of course subject 
to the final result of the suit between tho 
parties. The case is, we think, entirely 
different from the ordinary case of the sale o! 
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the property of n judgment-debtor made in 
execution of a decree which is the subject of 
appeal to a higher Court ander circumstan- 
ces such that the appeal proceedings do not 
have the effect of staying execution of the 
decree appealed against. In a case of that 
kind, no doubt the sale in execution may 
effect a good and valid transfer of property 
to a purchaser for valuable consideration, 
even though the decree in execution of which 
it was made be subsequently reversed ; ‘for 
this simple reason, namely, that at the stage 
of the proceedings when the sale was made, 
the decree was a valid decree, and the Court 
had authority at law to sell the judgment- 
debtor’s property in execution of that decree. 


slur upon our procedure if this were other- 
wise. 

Pootee Begum has brought this suit 
against Ranee Indurjeet Kooer in her capacity 
of purchaser; and it appears to us a very 
poor answer indeed to that suit to say,—this 
question has already been tried between you 
and me in the execution proceedings and has 
been determined in your favor, only that the 
last stép was not taken, namely, the step of 
giving effect to the final decision of the 
Court, because ‘the Court held its hand. 

In this suit, as we understand, the Courts 
below are unanimous in finding that the pro- 
perty which the plaintifs execution-creditor 
bought at, the execution sale was the pro- 


But here the very matter in litigation! perty of Pootee Begum come to her: from 


between the parties to the suit at the time , her husband, and not from her father. 


when the sale was made was the right of 
the Court to sell this property. The highest 
Court of appeal afterwards determined that 
the Court executing the decree had no right 
or authority to sell and convey this property, 
supposing it to be the property of the de- 
fendant by any other title than that of inherit- 
ance from her father. We must say that 
the inclination of our opinion is that the, 
High Court might, under the circumstances 
of the case, having gone on, even although 
‘tthe sale had been effected, to make the en- 
quiries of fact which were directed to be 
made, namely, the enquiry whether the pro- 
perty was originally the property of the 
father, Kazee Hossein Ali Khan, and from 
him descended to Pootee Begum, or not ; and 
that it might, upon this issue being deter- 
mined in favor of Pootee Begum, have set 
aside the sale as against the plaintiff Maha- 
ranee Indurjeet Kooer, who had become the 
purchaser. Weare not prepared even to say 
that if the purchaser had been an entire 
stranger, he might not, under the circumstan- 
ces mentioned, have heen put upon the record, 
in as much as in the view we have taken he 
would have been the purchaser pendente 
lite, and therefore one who had placed him- 
self in the shoes of the litigant party. But 
however this may be, it appears to us clear 
that the party to the suit who had a decision 
of the highest Court in her favor to the 
effect that her property, if it had not come to 
her from her father, could not lawfully be 
taken and sold in execution of the decree, 
bas un undoubted right to come into the 
Civil Court as against the purchaser, who- 
ever that purchaser may be, to establish her 
right aud title to the property which has so 
been unlawfully conveyed away from her. 
Itseems to us that it would certainly be a great 








That 
being so, it follows from the decision which 
this Court gave in February 1867, that the 
sale wos nota lawful sale and did not pass 
the right and title in the property to the 
purchaser. We think, therefore, that the 
Courts below were correct in the view which 
they have both taken of the plaintiff's rights, 
namely, that the plaintiff in this suit is en- 
titled to recover, and we are of opinion that 
this appeal should be dismissed with costs. 





The 25th February 1873. 


Present: 


The Hon'ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Registration—Act XX of 1866 8. 36— Suit 
against sold-out Tenant—Ezecution-sale. 


Case No. 241 of 1872. 


Special Appeal froma decision passed by 
the Additional Judge of Chittagong, 
dated the 9th October 1871, reversing a 
decision of the Moonsiff of Raojan, dated 
the 9th May 1871. 


Magon Mallo (Plaintiff) Agqpellant , 
versus 


Doola Gazee Koolan and another (Defend- 
ants) Respondents. 


Baboos Huree Mohun Chuckerbutty ond 
Aukhil Chunder Sen for Appellant. 


Baboo Bungshee Dhur Sen for Respondents. 
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_ Plaintiff having purchased at an execution-sale the 
right, title, and interest of a tenant in an istmoraree 
Jote, obtamed from the zemindar a pottah which he 
sought to register according to law. The semindar 
appeared at the registration ofice and admitted the 
execution of the pottah ; but did not assent to its bein 
legistered, whereupon the registering officer srichnald 


registration, Afterwards the zemindar sued the sold-out’ 


tenant for arrears of rent, obtamed an er parte decree, 
and in execution sold and bought the tenure. He was 
then put in possession notwithstanding the protest of 
the plaintiff, who now sues to be restored to possession : 


Hep, that it was the duty of the registering officer 
to register the pottah, notwithstanding the execnutant’s 
refusal of consent: 


Hi« ip, that the zemindar took nothing by his pur- 
chase, and was bound to give way to a bonå fide pur- 
chaser. 


Jackson, J.—TaE decision of the Lower 
Appellate Court in this case indicates an 
entire inability to grasp the real facts and 
questions arising upon those facts as they 
ought to have been grasped. The plaintiff 
purchased an istmoraree jote, that is to say, 
the right, title, and interest of the tenant 
therein, in August 1866 at a sale in execution 
of a Civil Court decree. This is unques- 
tionable. It is also alleged, and there 
appears to be really no reason to doubt, that 
in pursuance of that purchase the plaintiff 
went to the zemindar and received from him 
a pottah which pottah the plaintiff sought to 
register according to law. The zemindar 
appeared in the registry office, and there 
admitted the execution of the pottah, but 
did not assent to its being registered, where- 
upon the registering officer (why we do not 
know), withheld tegistration, Under Sec- 
tion 36 of the Registration Act, it appears 
to us that on the registering officer enquir- 
ing whether or not the document was exe- 
cuted by the person by whom it purports to 
have been executed, if such person admits 
the execution of the document, the plain 
duty of the registering officer is to register 
the document whether the executant asks or 
consents to it or not. The plaintiff, no 
doubt, if well advised, ought to have made 
proper application to enforce registration, bat 
he did not. After this the zemindar: brought 
a suit for a of rent against the tenant 
who had beeg sold-out, which suit was unde- 
fended ; a détree was passed; the tenure was 
put up to sale and purchased by the zomindar 
himself for two rupees. The zemindar then 
applied to the Collector to put him in posses- 
sion which was done notwithstanding the 
protest of the plaintiff. The plaintiff, there- 
fore, brings this suit to be restored to posses- 
sion. 


The Court of first instance found that the 
zemindar’s cĝuduct was tainted with fraud, 


and gave plaintiff a decree. That decree ha: 
been reversed by the Additional Judge 
upon very insufficient reasons. The Judge 
says :—‘ The plaintifl’s pottah is inadmissible 
“ ag evidence, and I cannot but think that 
‘probability lies on the side of want of 
‘genuineness in the dakhilahs. Iam cer- 
“tainly unable to determiue that plaintiff 
“ has since his auctiou-purchase in 1866 paid 
“rent to the zemindar defendaut. The 
“ landlord not getting his rents bad a right 
“ to look to the occupier of his land and to 
“the land itself as his security, and the 
“ plaintiff when his pottah was refused regis- 
‘tration had his full opportunity to have 
“that registration enforced if it was his 
© right.” 


The Judge altogether overlooks the fact 
that the zemindar well knew that plaintiff 
had acquired the tenure by purchase. Not- 
withstanding that knowledge, three years 
afterwards he brought a suit for arrears of 
rent against a person whose interests he 
knew had become extinguished, and obtained 
fhe sale of the tenure on the strength of an 
ex parte decree against such person. If it 
were necessury to decide the case on that 
point alone, it would be sufficient to say that 
the zemindar by such subsequent purchase 
in execution of a decree ayninst a sold-out 
tenant had taken nothing, and was bound to 
give way to a boné fide purchaser like the 
plaintiff, More than thar, under the cir- 
cumstances of the case it is quite clear that 
the conduct of the zemindar is tainted with 
fraud. He is made aware of the plaintiff's 
purchase ; he actually executes a pottnh im 
plaintiff's favor, goes to the Registrar's 
office to register the document, und there 
declines to register it. He then tries to 
avoid his own act, and ignoring the plainuif 
brings a suit against a party whose rights he 
knows to be non-exigteng. Under such cir- 
cumstances, if the sale under the rent decree 
had any validity and could prevail over the 
previous purchase made by plaigtiff, it would 
have been the duty of the Court to order tho 
zemindar to re-convey the teuvure to the 
plaintiff, but as we have already stated that 
is unnecessary as the semindar took nothing 
by his purchase. Tbe judgment of the 
Lower Appellate Court is overruled, and 
that of the first Court is restored with all 


costs. 


A—30 
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The 26th February 1873. 


Present: 


The Hon’ble Louis S. Jackson and Dwar- 
kanath Mitter, Judges. 


Act VIII (B. C.) of 1869 s. 102— Subordinate 
Julge. 


Case No. 301 of 1872. 


Speciaol Appeal from a decision passed by 
the Subordinate Judge of Tipperah, 
dated the 15th September 1871, reversing 
a decision of the Aloonsiff of Begumgunge, 
dated the 15th December 1870, 


Mahomed Munoor Mean (Plaintiff) 
Appellant, 


versus 


Sreemutty Jybunee and another (Defendants) 
Respondents. 


Baboo QOomesh Chunder Banerjee for 
Appellant. 


Baboo Sreenath Banerjee for ‘Respondents. 


Act VIII (B. C.) of 1869 s. 120 relates only to suits 
decided by the District Judge, not to those tried by the 
Subordinate Judge. 


Jackson, J.—TuHe respondent in this case 
preferred a preliminary objection that the 
appeal is taken away by Section 102 of Act 
VIII (B. C.) of 1869, That Section only 
relates to suits tried and decided origiually 
or in appeal by the District Jadge. 

The present case had been tried and decid- 
ed not by the District Judge, but by the 
Subordinate Judge. The objection taken 
therefore failed, 

As to the appeal we think that it should 
‘be dismissed with costs, 


——{ 


A . 
The 26th February 1873. 


Present: 


The Hon’ble.Sir Richard Couch, Kt, Chief 
Justice, aud the Hon’ble F. A. Glover, 
Judge. 





Act X of 1859— Rights of Occupancy— Tanks. 
Case No. 712 of 1872. ` 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
8lst January 1872, reversing a decision 
of the Moonsiff of Bishenpore, dated the 
Sih May 1871. 
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Siboo Jelya (one of the Defendants) Appel- 


lant, 
versus 


Chunder Chowdhry and another 
(Plaintiffs) Respondents. 


Baboo Nil Madhub Sen for Appellant. 
Baboo Hem Chunder Banerjee for Respond- 


ents. 


Gopal 


The provisions of Act X of 1859 which confer a right 
of occupancy, do not apply to a tank used only for the 
preservation and rearing of fish, and not forming a part 
of any grant of land or an appurtenance to any land, 
even though possession may have been held for more 
than twelve years. 


Couch, C.J.—Tuas suit was brought for 
the possession of a tank which the plaintiff 
alleged he had been dispossessed of. His 
case was that he had purchased the tank at n 
sale in execution -of a-deoree against Rajah 
Gopal Singh to whom it belonged as a rent- 
free tenure. 

Siboo Jelya was allowed to come into the 
suit as a defendant in the suit, and he dic 
not deny that the property in the tank 
belonged to Rajah Gopal Singh and that it 
had been purchased by the plaintiff, but he 
objected that the Rajah had no khas pos- 
session ; that on the 4th of Joisto 1230, he 
gave a lease of the tank to this defendant’s 
father, and that the property had since been 
held accordingly ; and that under that lease 
the plaintifs were not entitled to Khas pos- 
session, 

The issue framed by the Moonsiff was 
whether Siboo Jelya entered into possession 
of the tank as ancestral yummat property, or 
the judgment-debtor had khas possession of 
the same; aud in his judgment he says :— 
“ Upon the evidence on the record and the 
“ circumstances of the case, it is evident that 
“the defendants bave held the tank under 
“summai title from before the sale in execu- 
“tion, and therefore the plaintiffs have no 
“ight to khas possession.” He made a 
decree to the effect that thetplaintiffa were 
coufirmed in possession of tyeir right os 
owners of the tank; but as fhe allegation 
on which they grounded their Suit was not 
proved, while the defendants had mnde out 
their case, the plaintiffs were ordered to pay 
the costs. 

From this, there was an appeal to the 
Judge, who, after stating what the nature of 
the suit was, and the Moonsiff’s decision, and 
the grounds of appeal said :—*“ I am of opinion 
“ that defendant’s possession under the lease 
“ig not proved, and there is no smprobability 
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“ whatever in Siboo Jelya and his father 
‘having held possession cf the tauk from 
“year to year by payment of a share of the 
“produce, namely, fish ;” and he decreed 
the appeal, and reversed the judgment of the 
Moonsiff. 

It has been objected before us, that 
although the title which had been set up by 
the defendant Siboo, had not been proved, 
it appeared upon this judgment that there 
hind been such a possession as gnave them a 
right of occupancy, and therefore the plaint- 
rffs ought not te have a decree for posses- 
sion. 

This tank appears to be used only for the 
preservation aad rearing of fish. It does 
not appear to have formed part of any grant 
of land, or that it ean in auy way be con- 
sidered as appurtenant to any land held by 
the defendant. The only thing occupied 
appears to be the tank itself; and the ques- 
uon is, Whether the provisions of Act X of 
1859 which would confer a sight of oceu- 
pancy apply to such a tank as this, 

No doubt, it may be anid that a tank comes 
under the word land, as land covered with 
water. Butit is to be laud cultivated or 
held ; and we think, in considering whether 
this tank comes within the provisious of Act 
X of 1859, we must do what was done in 
Ranee Doorga Soonduree vs. Bibee Oomdut- 
oonnissa,* IX B. L. R., page 101, which was 
decided by myself, Mr. Justice Bayley and 
Justice Ainslie on an appeal against the 
decision of Mr. Justice Glover, the senior 
Judge sitting with Mr. Justice Mitter. 
The questiou there was whether a suit for 
enhancement of rent of laud covered with 
buildings would lie in the Revenue Courts 
under Clause 4, Section 28 of Act X of 1859. 
F was of opinion, and Mr. Justice Bayley 


and Mr, Justice Ainslie concurred with me, |. 


that in order to see what was meant by land 
in Act X of 1859, we must look at all the 
provisions of the Act. 

Following that rule in the present case, 
we think we cabnot say that the provisions of 
Act X of 185§ are applicable to such a tank 
ag this is or instance, the provision in 
Section 112 of the Act, which was noticed in 
that case, respecting the recovery of the rent 
of the land by distress, is not applicable to 
such a tank as this. Following that rule, 
we are of opinion it cannot be said that a 
right of occupancy was gained under the Act 
by the parties in possession of this tank, 
although for more than twelve years. 


° 
* 18 W. R, 284, 
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It is, therefore, unnecessary to determine 
the question whether the defendant (by 
which we mean the intervening defendant 
Siboo) not having set up this case (he hnv- 
ing set up a title under a l-ase which he has 
fuiled.to prove) can be allowed to resist a 
decree to the plaintiff for possession. We 
think this is different from where a plaintiff 
fuils to prove the case which he relies upon 
in bringing his suit, and is not allowed to set 
up a different ease; because here, supposing 
the defendant has a tight of occupancy, the 
consequence of giving the plaintiff a decree 
would’ be, that the pliintiff having got pos- 
session under the decree in this suit, the 
defendant would have to bring another suit to 
get back the possession by virtue of his 
right of occupancy, which would be contrary 
to the rule that ciicnity- of action is to be 
avoided. It would not be right to give the 
plaintiff a possession which he ought imme- 
diately to lose by another suit; and the 
proper coutse would be finally to decidé the 
rights of the parties in the present suit. 

Or this injustice would be doue, that the 
defendant, although entitled to a right of 
occupancy, would be entirely deprived of ıt 
by losing possession, and net being able to 
nssert lis right in any other suit. It would 
be not only depriving him of aright which 
clearly belonged to him, but taking away 
from him altogether the possession of land 
which he had aright to keep. However, as 
we have said, it is not necessary to determine 
that question. It is in order that it may not 
be supposed if this case should arise at some 
future time, that we assent to the proposition 
that the defendant could not set up this now 
because he did not do 80 originally by way 
of defence, that we have made tlicse re- 
marks. 

The appeal will be dismissed with cosis. 


—_———$ 
The 27th February 1873.. 


Present: e 


The Hou’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Special Appeal—Act VIII ( B. C.) of 1869 
s. 102— Additional Judges. 


Case No. 356 of 1872. 


Special Appeal from a decision passed by 
the Additional Judge of Jessore, dated 
the 26th September 1871, modifying a 
decision of the Moonsiff of Magoorah, 
dated the 20th November 1870. 
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Nubo Kristo Koondoo (Plaintif) Appellant, 
versus 


Nazir Mahomed Shaikh and others (Defend- 
ants) Respondents. 


Baboo Bungshee Dhur Sen for Appellant. 
Baboo Mohendro Lall Mitter for Respond- 


ents. 


Act VIII (B. 0.) of 1869 s. 102 does not apply toa 
caso decided by the Additional Judge. 


Jackson, J.—THERE was a preliminary 
objection in this case that no special appeal 
lay under Section 102 of Act VIII (B. C.) 
of 1869. That Section only refers to cases 
tried and decided by a District Judge. This 
case has been tried and decided by the 
Additional Judge. 

On the merits we are of opinion that the 
special appellant has no case, and that the 
appeal:must be dismissed with costs. 


The 27th February 1873. 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Survey Proceedings—Act lI of 1855 s. 15— 
High Courts Functions. 


Case No. 842 of 1872. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
12th March 1872, reversing a decision of 
the Moonsiff of Bishenpore, dated the 
Tth June 1871. 


Ram Narain Doss (one of the Defendants) 
Appellant, 


Bersus 


Mohesh Chunder Banerjee and others 
(Plaintiffs) Respondents. 


+ Baboo Kumla Kant Sen for Appellant. 


Baboo Bamachurn Banerjee for 
Respondents. 


Survey proceedings, if made without reference to liti- 
gation then pending, are not only evidence, but are to be 
presumed to be correct, and it is beyond the functions of 
the High Court in special appeal to lay down any rule 
as to corroboration of such documents. 


Markby, J—In this case the special ap- 
peal must be dismissed. 
We think that the Judge has given a 


sufficient legal ground for reversing the de- 
cision of the Moonsiff, although at the same 
time we are bound to say thas we think that 
the judgment of the Moonsiff is not open to 
the disparaging remark which the Judge has 
made upon it. The Judge has substantially 
based his judgmeut upon the survey proceed- 
ings ; and, looking to the circumstances of 
the case, we think that he was quite justified 
in doing so. It is only 1easonable to pre- 
sume, inasmuch ns. those proceedings- deal 
with the claims of the present appellant, and 
he is named as a party, that he was present 
at the time, or had notice of the proceed- 
ings. We ought not to presume that the 
Deputy Collector who conducted those pro- 
ceedings had dealt with the rights of parties 
who were not made aware of what was 
going to be done, 

It has, however, been contended that it is 
laid down by a decision of this Court that 
survey proceedings are not alone evidence of 
title, and possibly some color to that cou- 
tention might at first sight be given by the 
decision reported in the 2nd Weekly Reporter, 
page 210, but that decision has since been 
explained by one of the learned Judges who 
took part in it; and we may presume that he 
was well acquainted with what then took 
place. It was explained by Mr. Justice 
Louis Jackson in the 18th Weekly Reporter, 
page 50, that that was only a decision with 
reference to the facts of that partioular case, 
and that it was not intended by the Judges 
to lay down any rule of law which was to 
govern future cases. And we may also infer 
that that explanation of the case is correct, be- 
cause, as is pointed out by Mr. Justice Mitter,” 
in the case reported in the 10th Weekly Re- 
porter, page 343, these documents are made 
evidence by Act LL of 1855, Section 15, 
which declares that, if made without refer- 
ence to litigation then pending, they are not 
only evidence, but are to be presumed to be 
correct. It appears to me that this Court 
will be altogether going beyond its function 
in special appeal if ıt were td lay down any 
tule as*to whether or not Auch documents 
require corroboration from anh othe source. 

Then it is contended that the defendant, 
appellant, has been in possession for more 
than 12 years since those survey proceedings 
took place, and before this action was brought, 
aud in that way he has got a title. If he could 
establish that fact, no doubt he might upon 
that claim a new title. But that point, we 
think, has been disposed of by the Judge who 
says that he does not consider the contradic- 
tions relied upon by the Méonsiff in the 
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evidence of the plaintiffs witnesses on this 

point to be material, and he finds that the 

plaintiff, and not the defendant who is now 

appellant here, has been in possession, l 
Therefore, the special appeal fails upon both 

the points, and will be dismissed with costs. 
Birch, J—I concur. 


The 27th February 1873. 


Presené: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 





Zemindaree Right—Multifarious Suit, 
Cuse No. 119 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 17th February 1872. 


Gujadhur Pershad Narain Singh (Plaintiff) 
Appellant, 


versus 


Saheb Roy and others (Defendants) 
Respondents. 


_ Mr. R. T. Allan for Appellant. 


Baboos Mohesh Chunder Chowdhry and 
Bama Churn Banerjee for Respondents. 


A suit in which plaintiff all that the defendants 


(including ryots agamst whom he had been unsuccessful 
in the Collector's Court ) had in combination fraudulently 
availed themselves of a fabricated jummabundee paper 
as evidence to support certain mokururres claims, and 
had thereby ousted him from the full enjoyment of his 
milked npt, was HELD to be single ın its character and 


not multifarious, E 


Phear, J.—Ir nppears to us that the Sub- 
ordinate Judge has misapprehended the nature 
of the suit very materially. He has dismiss- 
ed the plaintiff’s claim on the ground that it is 
multifarious. But, so far as we understand 
it, the plaintiff puts forward a claim which 
is entirely single in its character: it may of 
course be goog or it may be bad : the defend- 
dants or cong of them may have a very good 
answer to it? But taking it as it is brought 
before the Court by the pluintiff, it certainly 
appears to us, as we have said, to be single. 
It is very shortly this. The plaintiff says 
that he is entitled toa 6 annas 8 pie share, 
milkyut (zemindaree) share, in the Mouzah 
Jogya, and that he has been ousted from 
this by the action of the defendants. The 
way in which he has been ousted according 
to his statentent appears to be this: that one 


THE WEEKLY REPORTER. 


Rulings. 20,3 


Ramessur Roy, the ancestor of the defend- 
ants, during the minority of the pluaintifl 
being concerned in the management of tho 
zemindaree business, took the opportunity: 
of forging a certain jummabundee paper fot 
125] Fuslee, entering in that paper certai 
tenures of a permanent character in favor ot 
himself and other members of his family. 
The plaintiff says that he knew nothing 
about this until a certuin time after he at- 
tained his majority, when he had occasion, 
namely, in 1275, to bring a suit against some 
of his ryota; and then he was met by defences 
founded upon this jummabundee paper. In 
the Collector’s Court these defences were 
successful, and he now comes into the Civil 
Court alleging that the present defendants 
have, in combination fraudulently and with 
the full knowledge that that jummabundee 
paper was a fabricated paper, availed them- 
selves of it as evidence to support certain 
mokururree claims which they have made, and 
in that way have ousted him from the full 
enjoyment of his milkyué right. The plain- 
tiff may or may uot be able on the evidence 
to support this case. But we repeat that 
it seems to us to be certainly single in its 
character, and not multifarious. We think 
it ought to be tried. The Subordinate Judge 
was wrong in dismissing the suit upon the 
ground on which he has dismissed it. 

We accordingly remand the case to the 
Lower Court for trial. 

Costs to abide the result. 


The 28th February 1873. 


Present: 


The Hon’ble Sir Richard Couch, Ké., Chief 
Justice, and the Hon’ble Charles Pont- 
fex, Judge. 


Small Cause Court, Caleutta—New Trial—Act 
XXVI of 1964 s. 5. 


Reference to the High Court under Sec- 
tion VII of Act XXVI of 1864 by the 1st 
and 2nd Judges of the Court of Smali 
Causes at Calcutta. 


Pursonchund Galacha, Plaintiff, 
versus 
Kanooram aud another, Defendants. 
Mr. Phillips for Plaintiff. 


Mr. Jackson for Defendanta. 


It is competent to the Judges of the Small Cause 
Court, Calcutta, to grant a second new trial in the same 
case. 
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Reference.—In this case judgment was 
given originally in favor of defendants on 
the 14th day of December last. 

On the 27th day of January following, 
the plaintiff obtained a rule to show cause 
why there should not be a new trial, and this 
rule wns made absolute on the 10th day of 
February following. 

On the new trial judgment was again 
given in favor of defendants. 

On the 20th day of July following, the 
plaintiff again moved for and obtained a rule 
to show cause why there should not be 
another new trial; and this rule was, after 
argument by Counsel on both sides and on 
special grounds, also made absolute, but sub- 
ject to the opinion of the High Court on the 
question “whether it is competent to the 
“ Judges of this Court to grant a second new 
‘* trial in the same case,” 

This question we were requested by the 
learned Counsel for the defendants to reserve, 
and we have now the honor to request the 
opinion of the Honorable the Judges upon 
it. 

Mr, Jackson for the defendants.—The 
learned Judges of the Court of Small Causes 
have no power to grant more than one new 
trial in the same cause. The practice of 
that Court respecting new trials is regulated 
by Rules 55 to 59 of the Rules of Practice. 
Rule 56 directs by what Judges the motions 
for new trials, and new trinig are to be heard. 
Then in Rules 46, 57, 58, and 59, the practice 
is pointed out should the Court be of opinion 
that a new trial should be granted in any 
particular case; and the singular number 
“ new trial” is used in these rules, showing 
that it was intended that ouly one new trial 
could be granted in a cause. It was held 
in Blacquiere vs, Hawkins (1 Douglas, 379) 
that the inferior Courts could not grant a 
new trial, Their power to do so uow is 
derived fiom vurious statutes, aud the statutes 
must be looked to in order to see the extent 
of their power. The Mayor’s Court in 
London has the power to grant a second 
new trial, but the statute under which it has 
that power, 20 and 21 Vic., c. 152 (Local 
and Personal Acts), contains the words “ new 
trials >’ and that is the marked distinction 
between that Act and the Act conferring the 
power on the Small Cause Court to grant 
new trials, namely, Act IX of 1850. More- 
over, under Rule 58, if the verdict on the 
hearing of the second trial is entered for 
the plaintiff, the judgment may be satisfied 
pro tanéo out of the sum paid into Court by 
the defendant under Rule 20 for the debt 
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aud costs, aud execution issue for the 
balance; thus clearly showing that the 
verdict on the second trial was intended to 
be final between the parties. There is no 
direction that the sum so deposited ,shall be 
detained to enable the defendant to move for 
a re-hearing of such new trial; and should 
the question referred to your Lordships be 
decided in the affirmative, the defendant 
may be successful in the second new trial, 
and yet not be able to recover his deposit 
taken out by the plaintiff. And under the 
next rule if the verdict is entered for the 
defendant, he isat liberty to withdraw his 
deposit, and thus the plaintiff loses his 
security for the payment of his judgment 
debt should he be successful on the hearing of 
the second new trial. [ Fontifex, J.—Is ‘not 
that difficulty met by the provisions of Sec- 
tion 58 of Act LX of 1850 which provides 
that the Judges shall have the power “ to 
order a new trial to be had, upon such terms 
asthey shall think reasonable, and in the 
meantime stay the proceedings ?] I submit 
that Section does not apply to second new 
trials. It enacts that every order and judg- 
ment of the Court shall be final and con- 
clusive between the parties, with a proviso 
that should the Judges think fit, they may 
grant a new trial and stay the proceedings in 
the first hearing, Under this Section I sub- 
init the Judges have power to grant only one 
new trial in each cause if they think fit to do 
so, and the verdict entered on the hearing of 
such second trial is to be final and conclusive. 


Mr. Phillips for the plaintiff.—The word- 
ing of Act IX of 1850 and of the Rules of 
Practice 18 not restrictive. The Act gives 
the power to the Judges to grant new trials, 
and the rules merely direct the course to be 
adopted for the hearing of each new trial, 
but in no way restrain the Court from grant- 
ing a re-hearing of a uew trial. I submit 
this question ought to be answered in the 
affirmative, and the defendants ought to pay 
the costs of this reference. 9 


The jidgment of the Hi 
delivered as follows by 


Couch, C.J.—The question whioh has 
been referred to us by the Small Cause Court 
is whether ‘‘it is competent to the Judges 
of this Court” (meaning the Small Cause 
Court) “to grant a second new trial in the 
same case.” It appears that the Judges of 
the SmallCause Court had determined to 
grant a new trial subject to the opinion of 
this Court ; aud we may, therefore, take it 
that they considered the case was a proper 


Court was 
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one fora new trial. The language of Sec- 
tion 53 of Act IX of 1850 is certainly 
sufficiently large to allow a new trial being 
granted after u previous new trial. It snys 
that “every order and judgment of any 
Court holden under this Act, except as 
herein provided, shall be final aud conclusive 
between the parties ; but the Judges shall 
have power to non-suit the plaintiff in every 
case in which satisfactory proof shall not 
be given to them, entitling either the plaintiff 
or defendant to the judgment of the Court; 
and shall also, in every case whatever, have 
the power, if they shall think fit, to order a 
new trial to be had, upon such termsas they 
shall think reagonable, and in the meantime 
, to stay the proceedings.” It is reasonable, 
and isin accordance with the practice of the 
` Courts in England to grant n new trial after 
a previous new trial, if it seems necessary 
for the ends of justice. There are instances 
in England in the Common Law Courts 
and in the Courts of Equity where more 
than one new trial has been grauted, it 
appearing proper that it should be done. We 
think the same rule may be applied here. 
We must aassume that the Judges of the 
Small Cuse Court will not exercise this 
power unless it appears to them to be right 
to do so, and they have power to impose such 
terms as they may thiuk reasonable. We 
think the question which has been referred 
to us must be answered in the affirmative, 
that it is competent tothe Judges of the 
Small Cause Court to grant second new 
trial in the same case. 

Hach party will pay his own costs of stat- 
lng the case and taking the opinion of this 
Court, 


The 28th February 1873. 


Prosent.: 


B. Phear and W. Ainslie, 


The Hon’ble y , 
Judges, 


Enhancement df Rent—Presumption of uniform 
Rent—Act YIIL(B. C.) of 1869 s. 4—Notice 
— Suit by Ryot. 


Cases Nes. 447 to 450 of 1872. 


Special Appeals from a decision passed by 
the Judge of Tirhoot, dated the 29th 
September 1871, reversing a decision of 

the Moonsiff of Mozufferpore, dated the 
26th May ¥871, 
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— 


Ram Bhurosee Singh (Plaintiff ) Appellant, 
versus 


Syud Mahomed Asguree Khan and another 
(Defendants) Respondents. 


Mr. R. E. Twidale for Appeilant, 
Mr. R. T. Allan for Respondents. 


In suits to set aside notice of enhancement, whero 
laintiffs put in evidence (ın two cases) a chittee of 1257 
b S., and (in a third) a decree of 1857 citing an earlier 
chittee, showing that they had long held at existing 
rates, and there was no evidence to prove that the land 
had not been held at those uniform rates from the per- 
manent settlement, or that such rent had been fixed at 
some later period, plaintiffs were HRLD entitled to the 
presumption prescribed by Act VIIT(B C.) of 1869 s. 4. 
A ryot who has received a notice of enhancement may 
be in a different position relative to its sufficiency accord- 
ing as he waits until a suit is, brought against him, or 
comes into Court of his own accord to attack the notice. 
In the latter case if he frames his suit on a thorough 
understanding of the notice, he cannot object to it as 
not reasonably sufficient. 


Phear, J.—In each of these four cases, the 
plaintiff is a ryot who has been served by his 
zemindar with a notice of enhancement of 
rent, and he comes into Court before the ex- 
piration of the year of notice in order to have 
the effect of that notice set aside upon three 
grounds common fo all four cases. In each 
case the plaintiffs first ground is that he hag 
held at an uniform rate of rent since the time 
of the permanent settlement, and therefore ıs 
not liable to enhancement ; second, that tho 
notice of enhancement is bad on the faco 
thereof, and cannot be made the foundatiou 
for the clnim of rent at an enhanced rate ; 
third, that the prounds of enhancement 
stated in the notice are not true and good 
grounds, 

In all four cases, the first Court gave n 
decision in favor of the plaintiff: aud the Court 
of appeal reversed the decision of the first 
Court. The Lower Appellate Court is of 
opinion that the pluintNf in each case has 
fniled to make out any one of the thiee 
grounds which we have mentioned, 

In cases 448 and 450, there if in evidence 
on the side of the plaintiff a chittee written 
in the year 1257 by the amlah of the then 
zemindar to the plaintiff’s predecessor, run- 
ning in these terms :— 

“ Out of the lands of the said mouzah, 
“ paddy, homestead, bamboo and garden lands 
“ have long been held by you as ‘hurghosee 
“jote, or a tenure paying rent at rate or 
“ rates prevailing in the neighbourhood. 
“Tis rate is as described below, and jumma 
“ or rent has been nud is Sicca Rupees 15-24.” 

And the schedule given below specifies in 
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detuil the rates of rent for each description 
of land; and it appears by defendant’s notice 
of enhancement, which is the subject of suit, 
that these rates are precisely the rates which 
the plaintiffs in these two cases were paying 
at the time when the suit was brought. 

There is also oral testimony of witnesses 
to the effect that the same rates were paid 
throughout a considerable period of time by 
the plaintiff. Itseems to us that this evi- 
dence, if it stands alone, completely makes 
out that the plaintiffs in these cases had for a 
period of more than 20 immediately pre- 
ceding the daie of the suit been payiug 
rent for their lands at uniform rates, And 
there is in fact no evidence whatever to put 
in the balance against this, and consequently 
the plaintiffs are entitled to have the benefit 
of the provisions of Sections 8 and 6 of Act 
- VILI of 1869 (B. C.), unless there is-evideuce 
on the record to prove that the land in ques- 
tion had not been held at that uniform rate 
of rent from the time of the permanent 
settlement, or that such rent was fixed at 
some later period. Aguin, however, there is 
no evidence in either of these cases tending 
in any way to prove either branch of this 
alternative. It seems, therefore, to us that 
as a matter of law the plaintiffs in each of 
these two cases are entitled to have the 
presumption prescribed by Section 4 Act 
VIII of 1869 (B. C.) made in their favor. 
Consequently, the Lower Appellate Court 
has cofmmitted an error in law in not giving 
them the benefit of this presumption. 

‘The case 449 stands very nearly upon the 
same footing os the cases 448 and 450. 
There is no actual chittee in this case as in 
those two cuses, but there is a decree, dated 
the 23rd July 1057, made between the 
uucestors of the parties to the present suit, 
and reciting an earlier chittee. By this 


decree the ancestor of the present plaintiff 


was protected from enhancement of reut 
beyond the hmit which he had from that 
time up to the date of the suit been paying. 
It seems, therefore, that the effect of this 
evidence is precisely the same as the effect 
of the evidence which we have just referred 
to in cases 448 and 450; and that conse- 
quently the plaintiff in 449 is also entitled to 
have the presumption of law raised in his 
fuvor to the effect that he has been holding 
at an uniform rate of rent from the time of 
the permanent settlement. 

Tue case 447 is altogether in a different 
situation, Not only did the Lower Appellate 
Court in this case find against the plaintiff 
- in respect of the allegation of the uniform 
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payment, but the first Court did so nlgo. 
The Moonsiff, after dealing at considerable 
length with the evidence, cume to the conclu- 
sion that the plaintiff had failed to make out 
that he had held for 20 years previous to the 
suit ut an uniform rate of rent. It seems to 
us that his finding on this poiut is well- 
founded aud entirely unimpeachable on 
speciul appeal. 

The second ground upon which the 
plaint: based his suit, namely, that the 
notice was informal on the face of it and 
insufficient, is not, we think, made out. It 
seems to us that’ a ryot who has received a 
notice of enhancement of rent may be in a 
somewhat different position relative to the 
sutlicicncy of the notice according as he 
waits until a suit has been brought against 
him for enhancement of rent, or comes into 
Court of his own accord to attack the notice. 
Here he comes into Court as a plaintiff, aud 
hus undertaken to prove that the notice was 
not a reasonably sufficient notice to him. It 
seems to us, reading the notice as a whole, 
that although 1t may not be very happily or 
completely worded, yet it does inform the 
plaiutiffof the ground on which be was to 
pay the enhancement of reut. And indeed it 
uppears to us that he tlioroughly well under- 
stood 1t, judgiug by the way in which he has 
framed his suit; tor he has come into Court 
with evidence to show that the adjacent 
lands held by like tenants to himself did not 
give substantially those rates of rent which 
the notice requires of him. 

Next, as to the third ground upon which 
the plaintiff bases his action, as we have 
already said, the Lower Appellate Court finds 
ugainst him on this head as well as upon the 
two others; but the Judge states his opinion 
in very general terms. He says:—“‘The - 
“« Moonaiff has gone into the evideuce for the 
“detendants as to the question of rates and 
“has rejected it. I do not agree with him. 
"The witnesses are respectable men who 
“hold laud in the immediute neighbourhood, 
“and they prove that the a claimed by’ 
“the defeudauts are such as\are paid near 
“them, and that the plaintifs lund is as 
“good, or some say betier, tħan that for 
“which the amount of rates claimed are 
“paid. ” 

It seems to us that the Judge has not here 
applied lis mind so directly to the issue 
which he had to determine as he ought to 
have done. ‘The real question was whether 
on the evidence before the Court it appeared 
that ryots of a like character to the plaintiff 
paid tor like lands to his, and lying adjacent 
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to his, substantially the same rates of rent 
as those which the defendant claimed in the 
notice. The plaintiff gave general evidence 
to the contrary of this. He pointed out, so 
far as we can judge by the Moonsiff’s judg- 
ment, that various rates were paid for like 
Jands in the neighbourhood, and that there 
was not anything which could be called 
substantial uniformity in the matter so far as 
regarded lands like his own, He at any 
rate made a good prima facie case for the 
defendant to rebut, and it was certainly 
incumbent upon the Judge to make his 
decision definite upon this poiut. He ought 
to have found on a balance of evidence 
whether or not like lands held by ryots of 
like character and status to the plaintiff paid 
the rates which the defendant sought for in 
his notice. He unquestionably has not done 
this; and it does not appear to us from the 
evidence so far as it has been brought under 
our notice that there was before him suffi- 
cient evidence to justify him in finding the 
affirmative of such an issue, 

Ou the whole, then, we are of opinion 
that the Judge’s decision on this third point 
cannot be allowed to stand. We also think 
that it is unnecessary to send back the case 
to him for the purpose of re-consideration. 

The result then is that in 447, as well in 
the three other cases, the decision of the 
Lower Appellate Court must be reversed with 
costs. 


The 28th February 1878. 


Present : 


The Hon’ble Sir Richard Couch, Ké, Chief 
Justice, and the Hon’ble Charles Pontifex, 
Judge. 


Costs— Certificate— Appellate Court—Act XXVI 
of 1864s. 9. 


Appeal from the judgment of the Hon’ble 
A. G. Macpherson, exercising the ordi- 
nary original civil jurisdiction ef the 
High Court. 

Kewata Mug (Defendant) Appellant, 
versus 


Nobocoomar Dass and another (Plaintiffs) 
Respondents. 


Mr, Lowe and Mr. Banerjee for Appellant. 


Mr. Phillips and Dr. Gregory for Respond- 
ents. 
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A certificate as to costs under s. 9 Act XXVI of 1o54 
may be given at any time, Where the Judge in the o:i- 
ginal Court omitted to certify the case under that Section, 
the Appellate Court held that the omission was one whi'h 
thty were at liberty to supply, 1f they considered we 
case a fit one to be brought in the High Court, 


Tars was an appeal from the decreo of 
Mr. Justice Macpherson, declaring the plaint- 
iff entitled to recover the sum of Rs. 957 
from the defendants, and directing the defem.- 
ants to pay the same with costs. The fol- 
lowing is the judgment of Macpherson, dJ., 
in this case :— 

I think the defendants prove they paid 
Rs. 1,025, but that the plamtiff 1s entitle l 
to the two sums of Rs. 711-15 and Ra. 225, 
being in all Rs. 936, and to the Rs 69 
which have been paid into Court. There 
will be a decree accordingly with costs on 
scale 2. 

The defendant Nobocoomar Dass appealed 
against this decree, amongst others, ou the 


following ground :— 


“ Stxth.—For that at any events the snid 


learned Judge ought not to have directed this 


defendant to pay the plaintiff's costa.” 
Mr. Lowe (with him Mr. Banerjee) for 
the appellants.—The last ground of appeal is 


against the order for the payment to the 


plaintiff of the costs of this suit. The plaint- 


iff having recovered a sum of less than Rs. 


1,000 is not entitled to costs from the defend- 
ant, for the learned Judge who tried the 
case has not certified the action as fit to be 
brought in the High Court. Section 9 Act 
XXVI of 1864 directs that in cases brought 
in the High Court where the plaintiff recovers 
less than a certain amount he shall not have 
his costs unless the Judge who tried the case 
“shall certify that by reason of the difficulty, 
novelty, or general importance of the case, 
or of some erroneous course of decisions in 
like cases in the Court of Small Causes, the 
action was fit to be broyght in the High 
Court.” 

[ Couch, C.J.—Mr. Justice Macpherson 
has not expressed any opinion as tp whether 
the case was a difficult, novel, or important — 
one, but he has in the decree directed tho 
defendants to pay the costs. You were at 
liberty to apply to him and ask whether or 
not he would certify.] I submit it was the 
plaintiff's duty to see that the certificate wag 
given for his costs. The ordinary direction 
for costs in the decree was not enough, Under 
the provisions of the Act alrendy referred to 
a distinct order is required stating the reason 
why the costs are given to enable the plaint- 
iff to recover them. And by Rule 28 of the 
Rules of Practice of the High Court no 

A—3l a 
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costs will be allowed to the plaintiff in cases 
where the Small Cause Court has jurisdiction, 
unless the Judge or Court, in the exercise ot 
ordinary civil jurisdiction, shall otherwise 
direct.” 

[ Couch, C.J.—It may be thatif the atten- 
tion of Mr. Justica Macpherson had been 
called to the point he would have granted 
a certificate, and he may be ready to do so 
now]. Could Mr. Justice Macpherson do so 
now that the decree has been signed and ap- 
pealed against ? [ Pontifex, J.— You ought to 
have taken your objection before the decree 
was signed. If Mr. Justice Macpherson can 
grant his certificate now it is no matter for 
appeal]. Isubmit we are entitled to take the 
objection now. It was for the Registrar to 
have taken the objection before the decree 
was sioned, and thus brought it to the notice 
of the Court. 

Mr. Phillips(with him Mr. Gregory) for 
the respondents contended that the order in 
the decree was sufficient to satisfy Act KX VI 
of 1864 and Rule 28 of the Rules of the High 
Court; that it was no groond for appeal, but 
the proper course was to have applied to Mr. 
Justice Macpherson ; and that, if it was pro- 
perly a matter for appeal, the Appellate Court 
had the power to grant a certificate. 

The Court, having taken time to consider, 
delivered the following jadgment on the 28th 
of February :— 

Couch, C.J.—In this case the plaintiff 
sought to recover Rs. 1,811-6-5 for tobncco 
sold by him to the defendant on the 29th of 
August 1871 after giving credit for Rs. 200 
which the plaintiff said was paid on that day. 
The defendant alleged that there was due to 
-him on a previous transaction, a sale of 
tobacco by defendant tothe plaintiff, a sum of 
Rs.711-16. He algo alleged that he paid to thie 
plaintiff Ra. 1,025 and not Rs. 200 only, as the 
plaintiff stated ; and farther, that upon an ad- 
justment of the acounts between them, the 
plaintiff out of a balance of Rs. 275-3 pie 
agreed to make an allowance of Rs. 275 
3 pie, leaving a sum of Rs. 50, which the 
` defendant admitted to be due. 

With roference to the Rs. 711-14, the 
plaintiff's case was that the previous transac- 
tion had been entirely settled, and that no 
balance remained due from him to the 
defendant. The suit was heard by Mr. 
Justice Macpherson, and he in his decision 
gaid :—“ I think the defendants prove they 
paid Rs. 1,025 ; but that the plaintiffis entitled 
to the two sums of Rs, 711-15 and. Rs. 225, 
being in all Rs, 936, and to the Rs. 50 which 
have been paid into Court.” The defendant 


has appealed from the decree. The question 
which we had to consider was whether the 
learned Judge was right in finding that the 
plaintiff was entitled to the Rs. 711-15 
and the Ra. 225. Now, as Í have said, the 
question as to the Rs. 711 was whether 
the plaintiff had paid to the defendant all 
that was due upon the previous sale of 
tobacco by the defendant to the plaintif. A 
hatchitta was entered into, which was pro- 
duced, and it appeared te be cancelled by 
the signature of the plaintiff being struck 
through, It was not disputed that it was 
struck through with the assent of the defend- 
ant: but the parties differed as to the cir- 
cumstances under which it was done. The 
plaintiff's case was that he had from time to 
time paid sums of money to the defendant 
on account of what was due upon that trans- 
action, and finally it being all paid it was 
agreed that his name should be struck 
through, and the hathchitta cancelled, and his 
evidence was to that effect. That is a cir- 
cumstance which prima facie imported that 
the transaction had been closed, because if it 
were true, as the defendant alleged,’ that a 
balance still remained due to him, it would 
be inconsistent to allow the document to be 
cancelled in the way it was. The defend- 
ant’s caso was that a settlement was come to 
of the transaction which is the subject of 
this suit, and that the balance of Ra. 711-15 
due on the former transactions was taken 
into account; that there was also an 
agreement to make an abatement of the 
Rs. 225,; and whenthe whole matter was 
settled the hathchitta was cancelled. In this 
way he sought to explain the appearance of 
it, and alleged that the cancellation was not 
to show that the money due upou it had 
actually been paid, but that the amount had 
been carried into the account of the subse- 
quent transaction. Now, which-case was to 
be considered the true one depended upon 
the degree of credit to be given to the wit- 
nesses on one side or the other. The plaint- 
iff gave his evidence, and defendant gave his 
nnd produced witnesses ; buf it was a matter 
I think peculiaily for the learned Judge who 
had all these parties before hinr to determine 
on which were speaking the truth, He has 
come to the conclusion that the plaintiffs 
evidence was true with regard to this matter, 
although he seems to have thought that he 
did not tell the truth with régard to the 
Rs. 1,025 not having been paid. Certainly 
we ore unable to say that he was wrong in 
coming to that conclusion. We cansee no- 
thing which would justify us in saying that 
m 
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ke ought to have disbelieved the plaintiff on 
this point, and ought to have believed the 
defendant, It depends very much upon the 
gort of persons they were, the degree of 
intelligence which the plaintiff or the de- 
fendant might possess, which party was 
likely to be telling the truth. 


The same rematk applies to the Rs. 225. 
That is a matter which rested entirely upon 
the evidence of the one party or the other. 
The defendant allegéd that there was an 
agreement to make this allowance. There 
does not seem to be anything to induce the 
plaintiff to make such an allowance as that. 
It was said (und the observation is not with- 
out some weight) he was acting for other 
persons, and not on his own account; and 
that this would make it less likely that he 
would make on allowance to the defendant. 
The learned Judge has considered that the 
plaintiff's statement that he did not agree to 
make the ullowance is true, and we cannot 
say that he was wrong and that he ought to 
have come to a different conclusion. Conse- 
quently we must affirm his decree, 


An objection was taken that the decree 
being for a sum less than Rs. 1,000 the award 
of, costs was erroneous because there was no 
certificate under Section 9 Act XXVI of 
1864. Nowa certificate under that Section 
may according to the words of it be given 
at any time, The words do not require that 
it should be given immediately. It says that 
costs shall not be allowed unless the Judge 
gives a certificate. The case, then, is that 
the learned Judge bags made a decree for 
costs in express terms; he says:—‘ There 
will be a decree accordingly with costs on 
scale 2;’’ but he has omitted to determine 
the question whether by reason of the diff- 
culty, novelty, or general importance of the 
case, the action was fit to be brought in the 
High Court, We think thatis an omission 
that, the case having come before us in 
appeal, we are at liberty to supply; and if 
we cousider that the action was fit to be 
brought in this Court, we may, actmg as an 
points Court, supply what has been 
omitted. \Wemay determine any question 
which it was essential to determine, und may 
certify that it was a proper action to be 
‘brought in the High Court. We have no 
hesitation in doing that because we have 
ascertained from the learned Judge that if 
his attention had been called to the necessity 
of a certificate he would have granted it. 


The appeal must be dismissed with costs 
on scale Nov 2. 


Rulings. 20 
The 28th February 1873. 
Present: 
The Hon'ble F. B. Kemp and C. Pontifex, 
Judges. 


Limitation—Onus Probandi—Issues—Remand— 
Appellate Court. 


Case No. 783 of 1872. 


Special Appeal froma decision passed by 
the Deputy Commissioner of Julpigoree, 
dated the 17th February 1872, affirming 
a decision of the Moonsiff of that dis- 
trict, dated the 22nd August 1871. 


Niljaree and another (Defendants) 
Appellants, 


versus 


Mujeeboollah and others (Plaintiffs) 
Respondents. 


Baboos Doorga Mohun Doss and Boodh 
Sen Singh for Appellants. 


Moonshee Mahomed Yusoof for Respondents, 


In a suit for a share of the property of a deceased 
minor, admitted to have been instituted ten years ufter 
her death, the onus was held to be on the plaintiffs to 
prove that their suit had been brought within twelve 
years of the date of such death. 

Where a Court of first instance decides the issno of 
limitation in favor of the plaintiff and the other issues 
against him, and the Appellate Court, without passing 
any judgment on the question of limitation, remands the 
ease for further investigation, it is competent to the 
Appellate Court, when the whole case comes before it 
ultimately in appeal, to try the question of limitation. 


Kemp, J.—Tue plaintiffs in this case, 
special respondents, sued for a two-third 
share of the estate of Fooljaree. The suit 
was governed by the Mahomedan Jaw. The 
plaintiffs alleged that their father was alive 
at the death of Fooljaree ; that he was enti- 
tled to atwo-third share, and Niljaree, the 
defendant, special appéllant before us, to a 
one-third share. The defence was two pleas 
in bar,—limitation and res adjudicata; and on 
the merits it was stated that the plaintiffs 
nre not residuary heirs under the Maho- 
medan law ; that there were other heirs 
alive at the time Fooljaree died, and there- 
fore the father of the plaintiffs was not, ng 
alleged by them, entitled to a two-third 
shale. 

The Moonsiff in the first instance on the 
first plea in bar, viz., limitation, was of opi- 
nion that it appeared from a petition of the 
19th Chyet 1264 that Fooljaree was then alive 
and was then a minor, and that the snit of 


| the plaintiffs which was brought in 1276 was 
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in time from that date, namely, the 19th | and the other issues against the plaintiff, and 


Chyet 1264., Here, it may be mentioned 
that the contention of the defendant was that 
Fooljaree died in Jeit 1264, and that the suit 
was brought twelve years and three months 
from that date. The first Court then on the 
second issue in bar, thet of res adjudicata, 
dismissed the plaintiffs’ suit. 

The plaintiffs appealed to the Deputy 
Commissioner. The Deputy Commissioner 
found that the suit was not liable to be dis- 
missed on the ground of res adjudicata, and 
remanded the case. 

The defendant appealed specially to this 
Court, and this Court on the 18th of Novem- 
ber 1870 dismissed the special appeal, ob- 
serving that there were other objections made 
to the plaintiffs’ title for which a remand had 
been made, and which objections would be 
tried on that remand. 

The Deputy Commissioner, on the ques- 
tion of limitation, while ‘admitting that one 
of the main grounds of the appeal to him 
was as to whether the suit was barred or not, 
found that the question of limitation was 
disposed of by the High Court in special 
uppeal, and that the onus of proving that 
the plaintiffs’ suit was barred was on the 
defendant. On the merits the Deputy Com- 
missioner concurs with the Lower Court, and 
gives no separate reasons in his judgment. 

The only ground of special appeal on 
which any argument has been raised is that 
the Deputy Commissioner is wrong in hold- 
ing that the question of limitation wns dis- 
posed of by this Court in special appeal; and 
also further that the Deputy Commissioner is 
wrong in thinking that the onus of proving 
that the plaintiffs’ case is barred was on the 
defendant. 

In this case, following the ruling of the 
Privy Council, we think, assuming that the 
contention of the plaintiff was correct that 
Fooljaree died in 1866, and the suit having 
admittedly been instituted ten years after her 
denth, that the onus was on the plaintiffs to 
prove that their suit has been brought within 
twelve years of the date of Fooljaree’s death. 

It is also clear on referring to the decision 
passed by this Court in special appeal that 
the question of limitation was not before the 
Court and was not decided. The only point 
before the Court was the appeal of the 
defendant against the decision of the Court 
below on the question of res adjudicate, In 
a case to be found in Volume VII, Weekly 
Reporter, page 67. it bas been ruled tbat 
where a Court of first instance decides the 
issue of limitation in fuvor of the plaintiff, 


the Appellate Court without passing any 
judgment on the questiou of limitatioh re- 
mands the case for further investigation, it is 
competent to the Appellate Court when the 
whole case comes before it ultimately in 
appeal to try the question of limitation. 
We therefore think that this case must be 
remanded to the Deputy Commissioner for 
a finding upon the issue of limitation. 
Costs to follow the result. 


The lst March 1878. 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Evidence—Right of Defendani. 
Cuse No. 491 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Patna, dated 
the 28rd December 1871. reversing a 
decision of the Moonsiff of Behar, dated 
the 22nd July 1871. 


Man Singh Mahtoon (Defendant) Appellant, 
VETSUS 


Bhaik Narain Mahtoon( Plaintiff) Respondent. 
Moonshee Mahomed Yusoof for Appellant. 


Baboo Grish Chunder Ghose for Respondent. 


A defendant is entitled to insist that the plaintiff shall 
prove his right by the best available evidence, e. g., the 
production of a ticca lense upon the terms of which 
the claim is alleged to depend entirely. 


Phear, J.—Iv appears to us that the Lower 
Appellate Court was in error when it over- 
ruled the decision of the first Court with 
regard to the non-production of the lease. 
The plaintiff sued to recover rents from the 
defendant for the years 1275 aqd 1276, upon 
the ground that he was entitled to recover 
them as an assignee of a certain shareholder 
under a ticca lense. Hig right to recover by 
his own statement of the casésdepended 
entirely upon the terms of that ticen lease. 

The defendant objected in the firat Court 
that the plaintiff was not such ticcadar as he 
alleged, and challenged him to produce his 
lease. His lense was not produced and was 
not accounted for ; and accordingly the first 
Court was of opinion, and we think rightly 
of opinion, that the plaintiff had not duly 
laid the foundation for his suit. 
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The plaintiff appealed agninst this decision. 
And the Lower Appellate Court in its judg- 
ment says, that although the ticca lease was 
not produced, nevertheless the plaintiff has 
sufficiently proved his possession as ticcadar 
by some of his witnesses. 

It appears to us that this as a matter of 
principle is quite wrong. The defendant was 
perfectly right in insisting upon having the 
best proof. But even if that had not been 
the case, it further seems to us that the 
evidence of’ these witnesses, so far as we 
have been informed of it, failed to show that 
the plaintiff had been in possession of the 
Jand in respect of which he sued for rents as 
ticcadar, because those witnesses did not say 
that he ever in any capacity had enjoyment 
of the rents and profits of this particular 
portion of the land ; they only spoke of him 
us being ticeadar during the very years in 
respect of which he is suing for rents. So 
that on these facts he was not at any time 
In possession, as ticcadar, of the land for 
which he now sues to recover the rent. 

As we have already said, however this 
might be, we think the defendant was quite 
entitled to insist that the plaintiff should 
prove his right by the best available evidence. 
That evidence was the ticca lease which, 
according to the plaintiff's own case, was the 
ground upon which he sued. We think the 
decision of the Subordinate Judge is wrong 
and must be reversed, and the decision of the 
first Court affirmed with costs. 


The 14th February 1878, 


Present.: 


Lord Justice James, Sir Barnes Peacock, 
Lord Justice Mellish, Sir Montague E. 
Smith, Sir Robert P. Collier, and Sir 
Lawrence Peel. 


Tenure" — Hindoo Law—Succes- 


“ Mafee-birt 
stomga—Service Tenures. 


On Appeal from the High Court of Judi- 
cature, North-Western Provinces, Alla- 
habad. 7 


Rajah Mahendra Singh 
versus 


Jokha Singh and others, 


_ Whatever the words “ mafee-birt tenure’ may have 
imported originally, the primd facie meanulg of the 
words has come to be a hereditary tenure. 
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Where ancestral property has apparently descended ir 
the ordinary way of Hindoo property, first to the sov 
and thence to the mother, it les on those who gay tha 
it is confined to the duect descendants of the origina. 
donee to prove their case and show by some custom tha 
that was the proper construction of the grant. 

Where the original dones of a service tenure ceases tr 
do any service and pays ın lieu a rent which his descend- 
ants continue to pay, the condition of the tenure becume: 
altered from service to rent. 


THis is a suit which was brought ori- 
ginally by the respondents to recover the 
possession of and property in a village called 
Mouzah Sumaroon. The original respondents, 
the plaintiffs in the suit, claimed to be heirs 
of a person named Theodeen, and beyond all 
question they proved that the property in 
question had been enjoyed by the father of 
Theodeen, Bhowanee Singh; that on his 
death it had descended to his son Theodeen : 
aod on Theodeen’s death it had gone to his 
mother as his heir; and that would prima 
facie be evidence thatthis was pronerty which 
went from heir to heir in the ordinary way 
of Hindoo property. 

But, then, in auswer to that there is pro- 
duced the actual pottah by which the propeity 
was originally conveyed to Blowanee Singh; 
and it is contended that, notwithstanding this 
property went from him to his son, and then 
from the son to the mother, it really was 
only a property which Bhowanee Singh was 
enlitled to hold for his life, and that uppears 
to have been so held by the first Court before 
which it came, and then by the first Court of 
appeal those judgments having been reversed 
by the High Court, 

Now the words of the grant are :—“ J, 
“ Surubjeet Singh, do hereby declate that I 
“have given Babon Bhowanee Singh, Mouzah 
“Sumaroon,in Tuffeh Surrou, Pergunuah 
“Ratonpoor Bansee, with all its cardinal 
“boundaries and the julkur, bunkur, and 
“roads, asa ‘‘mafee-birt tenure,” in lieu of his 
“share in Moozah Deorah, and he can take 
“ possession thereof in perfect security, and 
“continue to do service to me, and that 
“ whoever of my descendants should become 
“raja, he should maintain this gtant.” 

The High Court in the first place nppear 
to have been of opinion that the words 
“ mafee-birt tenure” prima facie import that 
itis anhereditary tenure, aud their Lordships 
do not dissent from that opinion. As far as 
an explanation of the words “ mafee-birt” ig 
given in the authorities, in Wilson’s diction- 
ary and so forth, it would rather appear that 
whatever they may have imported originally, 
a “mafee-birt tenure” has, at any rate, in a 
great number of instances, become an heredi- 
tary tenure, Their Lordships do not dissent 
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from the opinion that prima facie that would 
be its meaning, 

But then there are various considerations 
which appear on the facts to support that 
conclusion, ‘There is whatZ have already 
stated, that it has actually descended without 
dispute from the original donee to his son, 
and from his son to his mother. That would 
prima facie tend to show that it was an 
hereditary property. Besides that it is said 
to be given “in lieu of his share in Mouzah 
Deorab.” Well, then, what was Mouzah 
Deorah, and what were the-rights of the par- 
ties to that? The defendant in his written 
statements says :— The villagein suit, and 
“another village named Deorab, was given in 
‘lieu of service tothe ancestor of Bhowanee 
‘‘Buksh. When the latter village cameinto 
“the possession of the plaintiffs ancestor 
“in lieu of service, the village in suit was 
“given to Bhowanee Buksh Singh, the 
“ futher of Theodeen Singh, in lieu of service.” 

Therefore it appears that both the villages, 
Mouzah Deorah and the village in question, 
had been, according to this statement, given 


in lieu of service'to an ancestor of Bhowanee |: 


Buksh. If that is soit seems clear that the 
pottah in question was given for the pur- 
pose of dividing that property which they 
held jointly, and giving Bhowanee Singh the 
interest in Mouzah Sumaroon in lieu of the 
joint interest which he previously had in both 
properties. That would seem to show very 
clearly that these two villages had originally 
been ancestral property, as they were given 
to some ancestor of Bhowanee Singh. 

Then it ig said that they are in lieu of 
gervice. No doubt that is stated in this 
document niso. Their Lordships do not 
think there is anything to show thnt that 
was a service of a kind whieh prevented this 
being ancestral property descending in the 
ordinary way. 

Well, then, in gddition to that some pro- 
ceedings were taken -before the Collector 
during the time that the widow was in pos- 
session of tke property ; and, as their Lord- 
ships read those proceedings, first, there was 
the petition of the widow, she claiming then 
to have not merely the “birt” rights, but claim- 
ing to be the zemindar. He disputed that ; 
and, as their Lordships read the answer he 
made to that petition, he practically admitted 
that she was entitled to hold it as property 
which had descended to her, though he 
denied her the rights of azemindar. Then, 
no doubt, these proceedings appear to have 
ended in a sort of award made by the Col- 
lectors, which apparently was made by con- 


sent: the result of which was, that instead 
of paying the Rs. 29, which had been pre- 
viously paid, she was to hold it rent-free and 
giveit up at ber death. It is not, in fact, 
contended that that award can in any way 
bind the plaintiffs. 


The great argument which has been 
adduced before their Lordships is that though 
this was ancestral property—descendible pro- 
perty—yet it would descend only to the 
direct descendants of the original donee. 
Their Lordships are of opinion that it being 
proved not to be originally for life only, but 
to be an hereditary property, and having ap- 
parently descended in the ordinary way of 
Hindoo preperty, first to the sons, and then 
from the son to the mother, it lies on those 
who say that it is confined to direct 
descendants, and that no one can claim it but 
the direct descendants of the original donee, 
to prove their case and slow that by some 
custom that was the proper construction. In 
the absence of that their Lordships agree 
with the conclusion to which the High Couit 
came, that this was property which went in 
the ordinary way of Hindoo property. 


But, then, it was said by Mr. Leith that the 
Court below ought to have said on what 
terms this property was to be held, if it was 
held at all ; and their Lordships are of opi- 
nion that though it was originally given rent- 
free, yet that as the original donee ceased 
to do.any.services, and paid arent of Rs. 29 
per annum in lieu of those services; that this 
sum continued to be paid by his son, and then 
was continued to be paid by the mother, at 
any rate uatil she made the agreement; that 
the proper conclusion therefore is that no 
service is now to be performed, and that it is 
to be held on the payment of an annual fixed 
rent of Rs. 29. Their Lordships think that 
the decree of the High Court should be 
varied by inserting this declaration ; but that 
this variation should make no difference as to 
the costs ; and that, subject to that alteration, 
the appeal should be dismissed. 


Theirs Lordships will, thexefore, humbly 
recommend Her Majesty that the decree of the 
High Court should be varied ky inserting a 
declaration that the property is to be held 
subject to the payment of an annual fixed 
rent of Rs. 29, and that, with this variation, 
the appeal should be dismissed with’ costs. 
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The 19th February 1878. 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Lvidence—Ez parte Decree—Ameen's Report— 
Butwarrah and Resumption Proceedings. 


Case No, 222 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Tipperah, 
dated the 10th October 1871, affirming a 
deciston of the Officiating Moonsiff of 
Brahmunbertah, dated the 31st January 
1870. 


Chunder Coomar Dutt and another (two of 
the Plaintiffs) Appellants, 


DETSUS 


Joy Chunder Dutt Mojoomdar and another 
(Defendants) Respondents. 


Baboos Aushootosh Dhur and Doorga 
Mohun Doss for Appellants. 


` Baboos Romesh Chunder Mitter nnd Chun- 
der Madhub Ghose for Respondents. 


It is not the business of the Court which has to deal 
with facts to take up seriaizm, one by one, the different 
portions of the evidence. What it has to do is to take 
the evidence in all its parts, consider the bearing one 
part has upon another, and see whether taking the whole 
together a case has not been made out, 

A defendant who omits to defend a suit and allows an 
ex parte decree to be passed against him, cannot after- 
wards object to the decree as no evidence. 

An Ameen’s report cannot be pronounced to be void 
ad tnitio because it is based on butwarrah and resump- 
tion proceedings which had been referred to him. for 
comparison with tho land in dispute. 


Jackson, J.—In this case, we are tliorough- 
ly satisfied that the Subordinate Judge who 
heard the appeal after remand as well as on 
the first occasion has not deak with it and 
with the evidence upon sound judicial princi- 
ples. His judgment from first to lust, we feel 
bound to say, dwplays, from whatever cause, 
a strong leaning towards one side and a dis- 

- position to set aside for any reason, whether 
good or bad, the several documents and proofs 
relied upor” by the other side. Without 
going through the whole of the judgment, it 
seems sufficient to point to such: passages as 
these which sufficiently illustrate our mean- 
ing. In one passage the Subordinate Judge 
Bays :—“ Foarthly, the rent decree of 20th 
“ July 1850 is surely no evidence of proprie- 
‘tary title and possession in 1869 in a country 
“where twelvg years of honest possession by 
‘an opposite party is sufficient to protect the 
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“possession from further molestation, and the 
“ex parte rent decree of 7th January 1867 
“after an interval of sixteen years is per se no 
“evidence like all ex parte decrces, espe- 
“cially asin this instance it does not seem thut 
‘the decree was ever executed.” It is not 
the business of the Court which has to deal 
with facts to take up seriatim, one by one, 
the different portions of: the evidence; as for 
example, this portion which taken by itself 
mary not go to prove anything. What the 
Court has to do is to take the evidence in all 
its parts, consider the bearing which one pmt 
ling upon the other, and see whether taking 
the whole together a case is not made out. 
Fhe Subordinate Judge says that the rent 
decree of the 20th July 1850 is no evidence 
of proprietary title and possession in 1869. 
It is not quite clear what he means by this 
expression, If the question was whether ın 
a suit brought in 1869 there was evidence of 
right of property and possession being exer- 
cised by the claimant within a certain period 
before the commencement of the suit; surely 
a rent decree obtained in 1850, and another 
in 1867, taken together do afford strong 
evidence, if possession is not shown to have 
been intermediately interrupted, that plaintiff 
had been exercising rights of ownetship Ly 
rec-ipt of reuts and profits. 

The Subordinate Judge uses the expression 
that au ex parte decree is per se no evidence 
like all ex parte decrees. If he means to 
say that a defendant by omitting to defend 
a suit and allowing an ex parte decree to be 
passed against him is to be able afterwards 
to object that the decree so passed is no evi- 
dence, he lays down a doctrine which is quite 
novel, aud we need hardly say, entirely 
erroncous. 

Again, in another place where he is deal- 
ing with the kobooleut adduced by the 
plaintiff, the Subordinaje Judge says :- - 
“But when Raj Narain and Radhanath or 
“their representative quarrel for shares like 
“hey have now done, the kubsoleut is not 
“good evidence in their case. They muat, 
“independent of the kubooleut and with- 
“out 1eference to it, show what was the 
“agreement between themselves and in 
“whut manner they held the land. It is 
“ doubtful whether Radhanath was actu- 
“ally present before the zemindar ; it was 
“Raj Narain who did all the work both be- 
“fore the Court and before the zemindar. 
“The kubooleut in the names of Raj Narain 
“and Radhanath is easily explained. Zemin. 
“ dars generally like to have the names of 
“more than one tenant, for in that case they 
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‘are more sure of recovering the rent; and 
“Raj Narain who was involved in the re- 
“gumption suit with the zemindar was oblig- 
“ed to agree to any terms of the zemin- 
“dar.” So that, having set aside the kuboo- 
leut as being no evidence in the case, the 
Subordinate Judge starts with another novel 
theory. Notwithstanding that the signature 
of Radhanath appeared in the kubooleut, 
he supposes that he was not a party to it, and 
that his name appeared because zemindars 
like to have the names of more than one 
tenant in the kubooleut. 

Again the Subordinate Judge says :—“ As 
‘to the report of the Civil Court Ameen who 
“was deputed to compare the land with the 
“ plaint, butwarrah, aud the resumption suit 
‘boundary. But the Ameen’s report is ab 
“initio no evidence, for the basis of his 
‘report are the butwarrah and resumption 
“ papers, and I have already shown that the 
‘“butwarrahnamah was not considered by the 
“ parties themselves as an important docu- 
‘¢ ment,” and so on. Now he first states that 
the Ameen was instructed to compare the 
land with the plaint, butwarrah, and resump- 
tion suit boundary, and then he says that be- 
cause the Ameen’s report is based upon but- 
warrah and resumption papers, therefore it is 
no evidence. Now an Ameen’s report is by 
law evidence upon whatever materials it is 
based. Of course it will have more or less 
weight with the Court to which it is submit- 
ted according as the basis of if is more or 
less reasonable and valid, but to say that pu 
Ameen’s report is ab initio void because it is 
based upon butwarrah and resumption papers 
referred to himis a dictum entirely unwarrant- 
able. This being so, the judgment of the 
Court below appears to us to be perversely 
wrong. It is impossible for us sitting here 
in special appeal to substitute a finding of 
our own on the evidence for that of the Lower 
Appellate Court. ‘Much aS Wwe may regret 
taking such a course, we can do nothing more 
than remanl the case to that Court for a 
fresh finding on the evidence. If the Subor- 
dinate Judge who has twice decided this 
appeal had been at Tipperah, it would have 
been our duty to direct that the appeal 
should in this case be tried by another judi- 
cial officer. Under the circumstances, how- 
ever, it is not necessary that we should 
make any order in that respect. 





The lst March 1873. 


Present: 
The Hon’ble Dwarkanath Mitter and E.G. 
Birch, Judges. 


Court Fees’ Act ( VII of 1870) s. 12— 
Appeals—Act VIII of 1859 8. 36. 


Case No. 998 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Dacca, dated the 
25th May 1872, affirming a decision of 
the Moonsiff of Nesragunge, dated the 
27th April 1872. 


Gunga Monee Chowdhrain (Plaintiff) 
Appellant, 


versus 


Gopal Chunder Roy and another (Defend- 
ants) Respondents. 


Baboos Doorga Mohun Doss and Chunder 
Madhub Ghose for Appellant. 


Baboos Romesh Chunder Mitter and Kalee 
Mohun Doss for Respondents. 


S. 12 of the Court Fees’ Act does not prevent a 
party from appealing to the High Court under s. 86 
Civil Procedure Code, and urging that the Court of first 
inslance was wrong as to the paiticular article of the 
schedule of fees by which the case was governed, 


Mitter, J—We are of opinion that the 


‘preliminary objection based on the provisions 


of Section 12 of the Court Fees’ Act must fail. 
Of course it is not open to the appellant 
under that Section to dispute the correctness 
of the Moonsiff’s finding on the question of 
valuation. But there is nothing in that Sec- 
tion to,prevent him from appealing to this 
Court under the provisions of the 86th Section 
of the Code of Civil Procedure, and fiom 
urging that the Moonsiff was wrong in hold- 
ing that the case was not governed by the 
provisions of Article 5, Sectipn 17, Schedule 
2 of the Court Fees’ Act, 

We have heard the plaint, and we feel 
little hesitation in saying that no consequen- 
tial relief has been asked for byt. All that 
the plaintiff prayed for was that it should be 
declared that the will propounded by’ her 
was a genuine and valid instrument, and 
that the Judge who decided the case under 
Act XX VII of 1860 was wrong in arriving 
at a contrary conclusion. That no conse- 
quential relief of any kind whatever has been 
asked for, is quite clear from the fact that the 
plaintiff would not be entitled fo execute any 
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decree that might be passed in her favor on 
the plaint filed by her. 


Much stress has been laid by the pleader 
for the respondent upon two cases, one 
repotted in page 214, and the other in, page 
259, of the Weekly Reporter, Volume XVI. 
But it appears that the learned Judges who 
decided those cases held that the plaintiffs in 
those suits had actually prayed for certain 
consequential reliefs, aud that therefore the 
plaints filed by them ought not to have been 
engrossed on a stamp of ten rupees only. 


In the present case, no such relief appears 
to have been asked for, and we therefore 
hold that the Lower Courts were wrong in 
rejecting the plaintiffs claim upon the 
grounds mentioned in their decision. 

The suit is accordingly remanded to the 


Court of first instance for trial on the merits. 
No order as to costs. 


The Ist March 1878. 


Present: 


The Hov’ble J. B. Phenr and W. Ainslie, 
Judges. 


Ejectmeni— Tenant Rights. 
Case No. 518 of 1872. 


Special Appeal from a decision passed by the 
Judge of Sarun, dated the 30th December 
1871, reversing a decision of the Moonsiff 
of Motecharee, dated the 16th June 1871. 


Shaikh Wallah Ali (Plaintiff) Appellant, 


Versus 


Shaikh Golam Gous (Defendant) Respondent. 


Baboos Mohesh Chunder Chowdhry and 
Gopal Chunder Mookerjee for Appellant. 
¢ 


Moonshee Mahomed Yusoof for Respondent. 


A xemindar suing for ejectment, who admits that the 
defendant hasdten his tenant, cannot succeed upon any 
other und than that the period of tenancy has 
elapsed or in gome way terminated. 


Phear, J.—Ir appears to us that the deci- 
sion of the Court below is correct. The 
plaintiff sues to eject the ryot from his hold- 
ing admitting that he is a ryot, but alleging 
that he held only for a limited term of years 
under a potteh, and that that term had come 
to an end, ° 
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The defendant totally denies having given 
the kubooleut which the plaintiff states that 
he had given, and sets up that he had ac- 
quired aright of occupancy. 

It appears that the plaintiff failed to prove 
the kubooleut ; and on that ground the Lower 
Appellate Court has come to the conclusion 
that the plaintiff’s claim fails. 

It has been urged before us very forcibly 
that the defendant also failed to prove his 
right of occupancy, and that because he had 
set up this right against the plaintiff's claim 
and had failed to prove it, therefore the plain- 
tiff was entitled to recover immediate posses- 
sion of the land, 

It appears to us that there is no authority 
for this position. Neither the case repo: ted 
in the XII Weekly Reporter, pnge 404, nor 
that in the IT Bengal Law Reports, page 128, 
seems to be in point. It is nowhere, as far 
as we know, laid down that a zemindar com- 
ing into Court and admitting that the defend- 
aut bas been his tenant can succeed in ejecting 
him upon any other ground than that the 
period of tenancy has elapsed or ın some way 
terminated, The plaintiff here only sought to 
prove one mode of termination of the tenancy, 
and in that he failed. It seems to us that 
there is nothing whatever in the case to 
afford even a suggestion in favor of the plain- 
tiff upon any other ground. The defence set 
up was not such as to relieve him from the 
obligation of proving his case because it ad- 
mitted the tenancy. We think the appeal 
must be dismissed with costs. 


The Ist Match 1878. 


Present: 
The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 
Maths — Mohunts— Succgssion—Inheritance, 
Case No. 282 of 1871. 
Regular Appeal from a decision passed by 


the Subordinate Judge of Sarun, dated 
the 25th September 1871. 


Gossain Dowlut Geer (Plaintiff) Appellant, 
versus 
Bissessur Geer (Defendant) Respondent, 


Mr. R. T. Allan and Baboos Unnoda 
Pershad Banerjee, Aubinash Chunder 
Banerjee, and fughoobuns Sahoy for 
Appellant. 
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Mr. J. T. Woodroffe, Baboo Mokesh 
Chunder Chowdhry and Moonshee Maho- 
med Yusoof for Respondent. 


The general principle regulating the devolution of 
T E to a math, on the death of the 
mohunt, is that a virtuous pupil takes the property. 
In some instances, the mohuntship descends to a personal 
heir, and in others, to a successor appointed by the exist- 
ing mohunt; but the ordinary rule is that maths of the 
game sect in a district, or having a common origin, are 
. associated together, and on the occasion of the death of 
one mohnunt, the others assemble to elect a successor 
either out of the disciples of the deceased or from those 
of another mohunt, 


Phear, J.—A rew prefutory words are 
necessary to explain the view which we take 
of the present condition of this case. 

In most of the many sects into which the 
followers of Hindooism are divided, there 
apparently exists aclerical class, which is 
commonly separated into two orders, namely 
(in European phraseology) the monastic or 
ascetic and the secular. The first of these 
is celibate, and in a great degree erratic and 
mendicant, but has anchorage pluces and head- 
quarters in the maths. The typical math 
consists of an endowed temple, or shrine 
with a dwelling-place for n superior (the 
mohunt) and his disciples (chelas). The 
endowment of a math*® is either the result of 
private dedication, or 
word math seems to be is a grant made by, 
cell of a hermit. and the institution 
itself is a kind of offshoot from, an already 
existing wealthy math. The property is not 
generally very large, though in exceptional 
cases it is 80; and in some maths the mohunts 
either by decline from the strict path of 
sanctity originally marked out for them or 
evén in prosecution of the founder’s purpose, 
make the acquirement of wealth by trade 
their great object. And where the math 
professes any special element of popularity, 
the daily offerings and alms given by the 
pious in the shape %f rice, dul, plantains, 
&c., afford alone a sufficient source of main- 
tenance. By devoting himself to religious 
life. the mohunt probably severed himeelf 
from all such worldly possessions as he might 
otherwise be entitled to as an ordinary mem- 
ber of society. He beeame thenceforward 
theoretically dead to the world. And even if 
he afterwards irregularly ‘continues in the 
enjoyment of such property, it would on his 
actual death go to his personal heirs (S. D. A., 
1853, page 1089) But it is otherwise 
with regard to the property of the mohunt- 


* The meaning of the 


ship or math. The Hindoo law recognizes: 


a special devolution of the property belong- 
ing toa math upon the occasion of the death 


of the mohunt. The general principle applica- 
ble to different cases of religious devotees is 
to be found in the Mitackshara, Chapter 2, 
Section 8, slokes 1—6, and the reason for it is 
somewhat quaintly explained in slokes 7 and 
8. The principle, however, so far as it affects 
maths is shortly this, namely “a virtuous 
pupil takes the property.” And the same 
maxim of law is given in the Vyavahara 
Mayakha, Chapter IV, Section 8, clause 28 ; 
Dayabhaga, Chapter IX, Section 6, sloke 
35 ; and Colebrooke’s Digest, Book 5, Chap- 
ter VIII, Section 2, text 458,—all these 
commentaries attributing the original precept 
to Yajuyawaleya. But the particular 
mode in which the virtuous pupil, t. e., 
not merely a chela, but a shishya, fittest to 
succeed, is ascertained or selected is matter 
either of express direction on the part of the 
founder or of custom in the case of each 
foundation, (See cases quoted at length in 
Shama Churn Sircar’s Vyavastha Darpnana, 
page 827 et seg: and Marsh., page 581.) 
There are instances of maths in which the 
mohuntship descends to a personal heir of 
the deceased ; and others in which the exist- 
ing mohunt alone appoints his successor 
(Greedharee Doss v. Nunkishore Dutt, 
Marsh., 573), but the ordinary rule is that 
the maths of the same sect in a district, 
or maths having a common origin, are asgo- 
ciated together,—the mohunts of these 
acknowledging one of their number (who is 
for some reason pre-eminent) as a head; and 
on the occssion of the death of one the others 
assemble to elect a successor out of the chelas 
or disciples of the deceased, if possible,—or if 
there be none of them qualified, then from 
the chelas of another mohunt, After the 
election the chosen disciple is installed in 
the guddi of his predecessor with much cere- 
mony (Religion of Hindoos, H. H. Wilson, 
page 51), 

In the present case, the plaintiff by 
his guardian alleges in substance that he 
ig the duly constituted successor to one 
Buldeo Geer, deceased, lately mohunt of 
Math Rattanpoora. He complains that the 
defendant wrongly obtained a certificate of 
administration of the math prope on the 
death of Buldeo Geer, and he seeks to 
recover that property fromhim. The defend- 
ant denies that the plaintiff is rightful suc- 
cessor to Buldeo Geer as alleged. It appears 
that several successions to the mohuntship 
of Rattanpoora have taken place within a 
not very lengthened period of years, but no 
evidence has been given by gither party 
tending to show any rule according to which 
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the appointment or selection of the successor 
on each occasion has in fact been made. 

In form, the main issue which has been 
framed between the parties is exceedingly 
simple, namely :—“ Is the plaintiff the chele 
or disciple of the late Buldeo Geer,” and this 
does not at first sight seem to necessitate an 
enquiry as to the proper mode in which 
a successor to the mohuntship should be 
constituted ; and no such enquiry has been 
made at this trial. Yet a little consideration 
leads to the oonclusion that the parties 
are disputing not only as to whether the 
plaintiff was ever made a chela of Buldeo 
Geer at all, but also as to whether, if so 
made, he was made or had become such a 
cheln as to be entitled to succeed his late 
master in the mohuutship. 


Indeed, the first and principal question 
which appears to arise in this suit is, 
what, if any, is the rule prescribed by the 
founder of the math; and if none, what is 
the custom or usage followed at thie math 
in regard to the selection and appointment 
ofa successor to a deceased mohunt. Until 
this is judicially ascertained (for the 
parties are not in accord with regard to it), 
it seems useless to inquire into the facts of 
election which occurred. But no issue’ to 
this effect has been expressly framed between 
the parties. Nor has any such issue 
been in substance tried in the Court below. 
And the evidence on the record is not 
sufficient to enable us to determine the ques- 
tion. Under these circumstances, we think 
it right to put the above question into the 
form of an issue for trial by the Lower 
Court, and we refer the same to that Court. 
After the trial of the issue the Lower Court 
will return its finding on the issue to this 
Court together with the evidence, 


The 3rd March 18738. 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Evidence— @mission—Mokururree Tenure—Res. 


Judicata—Jurisdiction. 
Case No. 288 of 1872. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 29th 
June 1871, reversing a decision of the 
Moonsiff of Mozuffurpore, dated the 22nd 
February 1871. 
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Meer Babur Ali and another (Plaintiffs) 
Appellants, 


VET8SUS 


Shaikh Dowlut Ali and others (some of 
the Defendants) Respondents. 


Baboo Debendro Narain Bose for Appellants. 


Mr. C. Gregory and Moonshee Mahomed 
Yusoof for Respondents. 


In a suit to hold certain lands on a mokururree tenure, 
the Lower Appellate Court was of opinion that plaiutiff 
would have established his case but for his omission, 
on a former occasion when examined as a witness ma 
suit between: third parties, to make any mention of the 
mokururree : 

Hs xp, that the Judge had given undue importance to 
the omission which occurred under circumstances nut 
naturally or necessarily calling for mention of tho 
mokururres : 7 

Hr ip, that the fact of this mokururree tenure when 
previously set up by this plaintiff in answer to a rent 
claim, having been disbelreved by the Collector, did 
not constitute a res judicata, as between the parties with 
regard to the mokururree right which the Collector had 
no jurisdiction to determine except incidentally, 


Phear, J.—In this case the Lower Appel- 
Inte Court expresses its opinion that the 
plaintiff has established his case, unless a 
statement which he made upon oath on n 
former occasion is to be taken against him, In 
that event, however, the Judge is of opinion 
that that statement weighs so heavily against 
his present claim as to oblige the Lower 
Appellate Court to dismiss it. 

The Judge has received this evidence, and 
according to this view dismissed the plain- 
tiffs suit. 

The essence of the whole matter is shortly 
this, namely, that in the present suit 
the plaintiff claims to hold certain land on 
a mokurarree tenure, and on the former occa- 
sion when he was examined as a witness in 
a suit for assessment of mesne profits be- 
tween third parties, he stated various facts 
with regard to the land ywhich he then cul- 
tivated and still cultivates, but omitted to 
say anything about holding any portion of 
it on a mokururree tenure. e The Judge 
thinks that his omission on that occasion to 
say anything of the mokururree raises so 
strong an inference that he had not at that 
time any mokururree as to overweigh the 
whole of the case which he has been able to 
make in this suit in support of this moku- 
rurree. 

It appears to us that the Judge has given 
an undue importance to the omission in the 
plaintiffs former statement of any men- 
tion of the mokururree. The circumstances 
under which that statement was made do 
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not appear to have been such as necessarily 
or naturally to call for such mention. In- 
deed, if he had mentioned it, there might, 
we think, have been some reason to say that 
he was stating facts which were irrelevant 
to the purpose of his examination, and pos- 
sibly doing so for some ulterior purpose. It ia 
rather hard upon him that, because he did 
not say that which it does not now appear 
there was any cause for him then to say, 
therefore his present claim which is, ag the 
Judge says, otherwise satisfuctorily made 
out should be dismissed. 


It has further been urged in support of the 
judgment of the Appellate Court that this 
matter of the mokururree has alrendy been 
finally adjudicated upon by a competent 
Court, for it appears that on a former ocon- 
sion the present defendants brought a suit 
against the present plaintiff for arrears of rent, 
and in answer to the claim so made the present 
plaintiff set up this very mokururree tenure 
now in question, and it was disbelieved 
by the Collector. It seems to us, however, 
that that fact does not constitute a res judi- 
cata as between the parties with regard to 
the mokururree right. The only thing that 
the Collector in strictness adjudicated was 
that a certain amount of rent was due at 
that time from the present plaintiff to the 
present defendant. He hnd no jurisdiction 
to determine the question ofemokururree right 
between the parties otherwise than so far as 
it might be incidental to the question of rent 
due or not due, which was before him. 

On the whole, then, it seems to us that 
the Lower Appellate Court has committed 
an error in reversing the decision of the 
first Court for the reason which it has given. 
We think the appellant ought to succeed, 
and the decree of the Lower Appellate Court 
should be reversed with costs. 


— N 
The 4th March 1878. 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Tjmalee Property—Joint Liability— Mesne Profits 
— Execution. 


Regular Appeals from a decision passed by 


the Subordinate Judge of Tirhoot, dated 
the 24th January 1871. 


Case No. 52 of 1871. 


Ajoodhya Doss (Plaintiff) Appellant, 
versus 


Lalljee Paurey (Defendant) Respondent. 


Messrs. C. Piffard and C. Gregory and 
Moonshee Mahomed Yusoof for Appellant. 


Baboos Nil Madhub Bose, Bhowanee 
Churn Dutt, Luckhee Churn Bose, and 
Boodh Sen Singh for Respondent. 


Cases Nos. 97 and 102 of 1871. 


Jhoonkee Paurey and others (Defendants) 
Appellants, 


versus 
Ajoodhya Doss (Plaintiff) Respondent. 


Mr. R. E. Twidale and Baboos Romesh 
Chunder Mitter and Nil Madhub Bose 
for Appellants. 


Mr. C. Piffard, Mr. C. Gregory, and 
Moonshee Mahomed Yusooff for Respondent. 


In a suit to recover possession of land from the 
Lay enjoyment of which plaintiff had been ex- 
cluded by the joint action of all the defendants who had 
divided the pro between themselves, HELD that the 
defendants were all equally responsible for the damage 
sustained by the plaintuf, and that none of them could 
restrict their liability for mesne profits to that portion 
only of which they were in possession : 

Beto that the plaintiff was entitled to obtain mesne 
profits up to such time as he should get real and sub- 
stantial possession of the property at the hands of the 
defendan:s, in execution of his decree. 


Phear, J.—Wes think that Mr. Piffard’s 
contention is founded upon a correct basis, 
and that the amount of wassilat formerly 
awarded to his client must be restored. 

The particular objections which have been 
raised by Baboo Romesh Chunder Mitter in 
appeals Nos. 52 and 102 on behalf of the 
maliks of putee 20 must, we think, fail. 
The substance of the case is that all the 
defendants together by their joint action 
excluded the plaintiff from ijmalee enjoyment 
of the lund. ‘hey divided’ the property 
between *themselves to the exclusion of the 
plaintiff, and “it ‘is the result of that 
division made under those circumgtances that 
Baboo Romesh Chunder Mitter’s clients are 
now in exclusive possession of putee No. 20, 
and have nothing to do with the rest of the 
property. It seems to us that itis in some 
degree a fallacious argument to say that be- 
cause they are thus only in possession of a 


_| portion of the property, it is only in respect 


of that portion of the property that they are 
liable to the plaintiff for mesne profits., We 
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think that they have clearly by the action 
they have taken in the matter, shut the 
plaintiff out from the enjoyment of his un- 
divided share of the whole property ; and as 
far as he is concerned, they must be held 
equally responsible with the rest of the de- 
fendants for the damage which he has there- 
_ by sustained. And as to the plea that the 

plaintiff's cause of action is barred, it appears 
to us that this really amounts, when looked 
into, to an objection that the Court below has 
given a larger sum of money in respect of 
damages for a cause of action which was not 
barred, than it should have done. It is pos- 
sible that in the estimate of the mesne profits 
from the enjoyment of which the plaintiff 
has been excluded during the period of limit- 
ation, the Lower Court has given some item 
of moneys and profits which might have in 
fact got into the defendant’s hands at some 
time antecedent to that period. But there 
is nothing brought to our notice which shows 
that that actually was the case. And it is 
we think quite as probable, if not more so on 
. the facts which have been disclosed, that the 
defendant actually received this particular 
item of money within the period of limita- 
tion. And at any rate it does not appear to 
us that we should be doing right when we 
are called upon in regular appeal to assess 
the damages caused to the plaintiff by the 
wrongful acts of the defendants,—that we 
should be doing right to look very narrowly 
into the evidence bearing upon such a point 
as this for the purpose of cutting down the 
amount which the Lower Court has arrived 
at as the proper assessment of damages. It 
ig certain that the item which it is said the 
Lower Coutt has wrongly taken into account 
because it was barred, was an item of money 
belonging to the plaintiff, wrongly appro- 
priated by the defendants. 

It was further objected that the plaintiff 
cannot claim mesne profits for the period of 
time following after Sawun 1271, because he 
got possession gf the property in execution 
of his decree at that date. But it appears 
that he did nof get actual enjoyment of the 
property. The utmost that happened was 
that the offfer of the Court put him into 
formal possession, and the very officer who 
did so says that the ryots were prevented 
by the act of the defendants from paying 
their rents to the plaintiff. It seems to us 
that the defendants cannot rightly be allowed 
to say that that which was wrongful before 
the decree was rightful after the decree, and 
this really would be the effect of our uphold- 
ing this part 8f Baboo Romesh Chunder’s ar- 
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gument. It seems to be the fact that the 
plaintiff has not bean able to get possession 
of the land by reason of the conduct of the 
defendants. As we understand the course 
of this suit, the plaintiff is entitled to obtain 
mesne profits up to such time as he should 
get real and substantial possession of the 
property at the hands of the defendants. 
He clearly did not, according to any evidence 
placed befo:e us, get such possession. It 
lay upon the defendants to give him posses- 
sion and enjoyment, and if they have done 
so they could very easily prove the fact, 
There cannot be any doubt, as we apprehend, 
that the contrary is the case. On the whole, 
then, it seems to us that these objections fail. 

The plaintiffs appeal No. 52 of 1871 is 
decreed with costs, and the defendant’s ap- 
peala Nos. 102 and 97 of 1871 dismissed 
with costs. 





— ey 


The 5th March 1878. 


Present: 


The Hon’ble F. B. Kemp and C. Pontifex 
` Judges. 


Act VIII of 1859 s. 269—Erzrecution-sale — En- 
cumbrances—Pleadings. 


Case No. 808 of 1872. 


Miscellaneous Appeal from an order passe 
by the Subordinate Judge of Dinagepore 
dated the 29th August 1872. 


Sharoda Pershad Mullick, manager on behal’ 
of Sreenath Sandyal, a lunatic (Deerce. 
holder) Appellant, 


wersus 


Roy Dhunput Singh Buahadoor (Judgment 
debtor) Respondent. : 


Mr. J. T. Woodroffe apd Baboos Unnod:: 
Pershad Banerjee and Ram Churn Mitte: 
for Appellant. 


Messrs. G. C. Paul and R. T. Allan ani 
Baboos Sreenath Doss, Rash Behare? 
Ghose, and Gooroo Doss Banerjee fo: 
Respondent. 


M obtained a decree against J, and in execu'ʻisı 
attached and sold his lands which were bought by tLe 
decree-holder. The sale was confirmed, and wri cf 
possession directed. After the decree, but prior tu at 
tachment, the original judgment-debtor had execute | 
and registered a putnee pottah for a 8 annas share vf on; 
.of the zemindaries in dispute, and granted ıt to D, wh» 
having objected under s. 246 Civil Procedure Col 11 
the above sale, an order was made that at the time of ti 2 
auction-sale it should be proclaimed that D clairmed 
putnee right, This was accordingly 
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Before M was put into actual possession, she was 
required to find security. Delaying to do this, the lands 
were attached and sold under a judgment obtained by 
others who purchased and entered on possession. 
having fmnished security petitioned to be put in 
sion; but her pupon was rejected. She then brought 
a suit to cancel the order refusing her possession. In her 
plaint she claimed khas possession; but did not refer to 
the putnee claimed by D. Her plaint was decreed, the 
decree was appealed, and it wa» finally upheld by the 
Privy Council; but throughout the fs ene no issue 
was raised as to the putnee. In pr ing to execute 
the decree, M claimed actual possession. Before process 
had been issued, D objected to khas posseasion being 
given of his putnee mouzah. The Sub-Judge ruled that 
the objection fell within the spirit of Act VIII of 1859 
8. 269: 

HELD, tbat s. 269 did not apply, inasmuch as no at- 
tempt had been made to deliver possession; but that 
jurisdiction was not therefore barred : 

HeLp, that the only intention of the decree was to 
confirm plaintiff in the Poe which she occupied 
when the property was sold in execution of her onginal 
decrea, after proclamation of D’s claim, and that she 
was not entitled to khas possession : 

Hep that, 1f plaintiff wanted a declaration as to the 
invalidity of the alleged putnee, she ought to have 
stated her intention unambiguously in her plaint. 

Pontifex, J—-Tuis is a regular appeal in 
the execution department. The earlier facts 
of the case are shortly siated in the judgment 
of the Privy Council delivered on the 8rd of 
February 1872 in the suit as follows :+— 

Mookta Keshee Debee, the mannger of the 
estate of her husband, a lunatic (of which 
the appellant is now manager), obtained a 
decree (80th July 1861) in the Zillah Court 
of East Burdwan against Judoo Nath Sandyal 
for upwards of two lacs of rupees. 

Proceedings were taken to obtain execu- 
tion of the decree on the defendant’s property 
within the jarisdiction of the Zillah Court of 
Dinagepore. 

In March 1864. a certificate and other 
papers were sent by the Judge of East 
Burdwan to the Judge of Dinagepore, and 
sometime afterwards, the Judge of Dinage- 
pore nttached the lands of the defendant in 
his zillah which formed the subject of the 
suit und against which execution is now 
sought. d 

On the 24th of June 1865, another certi- 
ficate was sent from the Judge of Burdwan, 
and on the 4th of September 1865, the lands 
of the defendant were sold under the decree 
to Mookta Keshee Debee, the decree-holder, 
and by an order of the Judge of Diuagepore 
of the 4th of December 1865, the eale was 
confirmed, and a writ of possession directed. 

It is necessary here to interpose certain 
facts which were not brought to the notice 
of the Privy Council. 

Konuck Monee, the original judgment- 
debtor, hud executed a putnee pottah dated 
aud registered the 16th of December 1861, 
whereby a 8 annas share of one of the 
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zeminduries in dispute was granted in puinee 
to the defendant Dhunput Singh, who is one 
of the respondents in this appeal. 

This putnee pottah was executed after the 
decree obtained by Mookta Keshee Debee in 
the Court of East Burdwan, but prior to the 
attachment under such decree of the judg- 
ment-debtor’s estate in Dinagepore. 

In the judgment in execution now appealed 
from, it is stated that ‘there are oral and 
‘documentary proofs to show that Dhunput 
“ singh has ever since been in possession of 
“the putvee.” However this may be, Dhun- 
put Singh objected under Section 246 to the 
sale under Mookta Keshee Debeo’s decree, 
and on order was made on such objection, 
and dated the 2nd of September 1865, two 
days prior to such sale. That order which 
has been read to us was in these words :— 
“ At the time of auction-sale, let it be pro- 
claimed that Dhunput claims a putvee right.” 

At the sale referred to by the Privy Coun- 
cil, such proclamation was accordingly made. 

Resuming the statement in the judgment 
of the Privy Council, it appears that the , 
Judge of Dinagepore, in pursuance of the 
oider of the Judge of Burdwan, required 
Mookta Keshee Debee to give security for 
the proceeds of the sale before he would 
allow actual possession to be given to her. 
Several months elapsed before she found the 
security, and meanwhile the present 1 espond- 
ents by ordeis of the Zillah Judge of 
Dinagepore obtained attachment and sale of 
the same lands under a judgment obtained 
by them against the same debtor ; and on the 
6th of January 1866, the lands were sold in 
execution of their decree, and purchased by 
themselves, and possession afterwards given 
to them. 

On the application by the respondents for 
possession under their purchase, the appel- 
lant objected, but the Judge of Dinagepore, 
on the 19th of June 1866, made an order 
directing possession to be given to the re- 
apondents. Subsequently, thegppellant harv- 
ing furnished sufficient security petitioned 
the Courf of Dinagepore to be*put in posses- 
sion under her purchase of the 4th of Sep- 
tember 1865. But on the 28th oÁ December 
1866, the Judge of Dinagepore rejected such 
petition on the ground that possession had 
already been given to the respondents by the 
order of the 19th of June 1866. 

Under this state of circumstances, the 
appellant instituted the suit in the execution 
stage of which this appeal arises. 

The appellant, although she must have 
had complete notice of Dhunpyt Singh’s. 
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claim to the putnee, and of the order of the 
2nd of September 1865 directing proclama- 
tion of such claim to be made at the sale at 
which she purchased, did not by her plaint 
seek to impeach the putnee, or to set aside 
the order of the 2nd of September 1865. 
Sle did claim possession by setting aside the 
orders of the 19th of June and 28th of 
December 1866, aud stated in her plaint that 
it was in consequence of the order of the 
28th December 1866 that her suit was in- 
stituted to cancel the same, and she express- 
ly stated that her cause of action accrued 
on the 28th of December 1866. 

It is true that in her plnint she states that 
her suit was brought for khas or direct pos- 
session, but not the slightest reference is 
made to the putnee claimed by Dhunput 
Singh. 

The plaint was filed on the 8th of Feb- 
ruary 1867, and on the 23rd of March 1867, 
written statements were putin on behalf of 
the plaintiff and the respondents respectively, 

In her written statement, the plaintiff did 
. allude to Dhunput Singh’s claim to a putnee 
and to his objection in 1865, under Section 
246, and stated that ‘the objection having 
been rejected, the sale was effected,” which 
wns certainly nota true description of the 
order of the 2nd September 1865. 

At the end of the written statement, the 
plaintiff stated inn vague way “ that the said 
“objections based upon fraud and chicanery 
“were rejected. Therefore I am fully en- 
“titled to obtain khas possession.” 

The pleaders of both parties were examin- 
ed on the 26th of March 1867. The plain- 
tiffs pleader did not refer to the putnee, but 
stated that his client purchased “ the right” 
of the judgment-debtor “in the zemindaree 
in soit,” and after referring to the order of 
the 28th of December 1866, stated that the 
suit was to set aside that ordor, and thus to 
obtain khas possession. 

No issue was raised as to the validity of 
the alleged putnee; only one issue was 
settled on the 25th of Maich, namely, “can 
“the summary orders of 19th of June and 
“28th December 1866 be annulled, the 
“ plaintiff’spurchase upheld, and she placed 
“in possession.” 

The cease was then adjourned until the 
llth of April, when the parties were required 
to adduce all their proofs. 

The decree dated the llth of April 1867 
recites the order of the 28th of December 
1866, and that “hence this suit for khas 
direct possegsion,” and ordered “that the 


“suit be decreed in favor of the plaintiff; | 
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“that the two summary orders of the 19th 
“of June nnd the 28th of Decemher 1866 
“be set aside; that the female plaintiff’s 
“purchase to the extent of the propertics 
‘‘ purchased by her stand good; that she do 
‘get possession of the said propertics.” 
This decree was reversed by a Division 
Bench of this Court, but the Privy Council, 
in the judgment before referred to, reversed 
the Jast mentioned decree, and directed that 
the decree of the 11th of April 1867 should 
be executed. 

Throughout the whole course of the liti- 
gation, it is clear that, except in a very 
imperfect way in the plaintiff’s written stuie- 
ment nt a date when the respondents could 
not take any notice thereof in reply, no issue 
was raised, no evidence token, nor any 
reference whatever made to the alleged 
putnee. The claim was a claim for posses- 
sion of a purchased share of zemindaries. 
The suit was valued as one for the zemin- 
dary title, that is to say, at three times the 
sudder jummn; such valuation would not 
cover the putnee which bore a high rental, 
and for which a bonus was paid, and the 
only apparent object of the suit was to plac: 
the parties in the same position as if the 
orders of the 19th of Juve and 28th ot 
December 1866 had never been made : and 
as if the sale of September 4th, 1865, at 
which the proclamation was made of the 
claim to the alleged putnee had been in due 
course confirmed. 

In proceeding to execute the decree of 
the 11th of April 1867, ns directed by the 
Privy Council, the appellant claimed to bc 
put into actual possession of the shares in 
the zemindaries which had been the subject 
of the suit. 

Upon the filing of appellant’s application 
and before any process lad been issued by the 
Court, Dhunput Singh Dn & petition 
objecting to khas possession being given tr 
the appellant of the mouzah atfected by his 
alleged putnee. ü 

The appellant objected that Dhunput Singh 
had no right to object or intervene, but the 
Subordinate Judge ruled that the objection 
fell within the spirit of Section 269 of Act 
VIIL of 1859, and therefore that he had 
jurisdiction to entertain it. 

Jt has been objected before us that thr 
Section only applies after an attempt t 
deliver possession, and then only in the ens 
of parties who are not defendants. 

There is, no doubt, force in the first breur) 
of this objection that Section 269 could no 
apply, inasmuch as no attempt had lve 
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made to deliver possession ; but because Sec- 
tion 269 does not apply, we do not see that 
it follows that the Court bad not jurisdiction 
to enquire into and decide the question rais- 
ed by Dhunput Singh in opposition to the 
plaintiff’s application for khas possession. 
Such enquiry was in fact only anticipating 
the enquiry which must ultimately have 
arisen under Section 226, and we therefore 
consider the objection on this ground to the 
judgment appealed from untenable. But on 
the merits, it has been argued that the use of 
the words “ khas or direct possession” in one 
part of the plaint, and in the plaintiff’s 
written statement, and in the 1ecitals in the 
decree of the 11th of April 1867 ; that the 
words in the ordering part of that decree 
“ that this suit be deoreed in fuvor of the 
plaintiff ;” and that the words in the judg- 
ment of the Privy Council “ that the Judge 
required Mookta Keshee Debee to give 
security for the proceeds of sale before he 
would allow actual possesston to be given to 
her,” combine to show that actual possession 
was intended to be given to the plaintiff to 
the exclusion of the alleged putnee of 
Dhunput Singh. 

We are of opinion, as we have before 
observed, that the only intention of the decree 
of the llth of April 1867, and of the Privy 
Council was to confirm the plaintiff in the 
position which she occupied on the 4th of 
September 1865, and we have no doubt that 
the conclusion arrived at by the Subordinate 
Judge in the decision now appealed from 
was correct. But, irrespective of intention, 
it has been further argued as a matter of 
pleading that Dhunput Singh as a defendant 
was bound to bring forward his whole case 
in respect of the matter in litigation. and is 
not now entitled to insist upon his alleged 
putnes, as he neglected to put it forward in 
his defence. In support of this objection, 
reference was made*to the cases reported in 
XI Moore’s Indian Appeals, pages 61 and 
73; 8th Weekly Reporter, pages 307 and 
366 ; 12th Weekly Reporter, page 80; and 
18th Weekly Reporter, page 162. But we 
ore of opinion that those decisions do not 
apply to the present case. To hold that 
they necessarily applied would be to beg the 
‘question now in dispute. What was the 
nature of the case, the defendacts were called 
upon to meet? And what was the effect 
of the decree of the llth of April 1867? 
The applicability of the cases cited depends 
entirely on the plaintiff’s cause of action, 
and it would obviously be inconvenient as 
well. as multifarious that separate causes 
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of action against different defendants should 
be combined and decided in the same suit. 
But even putting aside the question of multi- 
fariousness, if the plaintiff wanted a declara- 
tion as to the invalidity of the alleged putnee, 
of which she hnd complete notice, it was her 
duty to state her intention unambiguously 
in her plaint. 

We think that the defendant Dhunput 
Singh was by the form in which the plaintiff 
stated her case led to believe that the only 
subject of the litigation was whether the 
gale to the plaintiff, or the sale to the defend- 
ants, should have the preference. He had on 
the 2cd of September [865 challenged her 
right to do anything in detriment of his’ 
alleged putnee ; she had bought at a sale 
where his alleged right to a putnee was 
proclaimed ; and she, not having raised in 
her plaint any question with respect to the 
putnee, and having asked only that the orders 
of the 19th of June and 28th of December - 
1866 should be set aside, and having only 
valued her suit os one for the zemindary 
title as shown above, was content to take a 
decree declaring that her purchase to the 
extent of the properties purchased by her 
should stand good. 

Under these circumstances, we are of 
opinion that the appellant is not entitled to 
khas possession of the lands comprised in 
the alleged putnee, unless she can set the 
same aside for any reason as invalid against 
her. 

In her grounds of appeal the appellant 
has meutioned that any suit by her now 
to set aside, the putnee would be barred. 
Without expressing any opinion upon this, 
we think that the appellant has only horself 
to blame if such a suit is baried. 

We reject this appeal with costs. 


The 6th March 1878. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justiée, and the Hon'ble "F. A. Glover, 
Judge. 


Special Appeala—Misconsiruction ra Documents 
—Act VIIL of 1859 8. 372, 


Case No. 850 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 3\st January 1872, reversing a 
decision of the Moonsiff of Mudhapore, 
dated the 7th September 187% 
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Nowbut Singh and others (some of the 
Defendants) Appellants, 


versus ` 


Chutter Dharee Singh and others (Plaintiffs) 
Respondents. 


Baboos Sreenatk Doss and Mohinee Mohun 
Roy for Appellants. 


Baboo Mohesh Chunder Chowdhry for 
Respondents. 


The misconstruction of a document which is the found- 
ation of the suit, being in the nature of a contract+or 
a document of title 1s allowed to bea pauo for special 
appeal, although not named in Act VILL of 1859 s. 872, 
But a special appeal does not le because of a mistake as 
to the meaning of some portion of the evidence which 
is in writing, if it ia connected with other evidence affect- 
ing its constructions. 


Couch, C,.J.—THere has been no miscon- 
struction here of the ekrarnamah. The 
only question is one of fact, namely, whether 
the property, a share of which the plaintiff 
claims, was taken by the defendant in sutis- 
faction of a portion of the money which is 
mentioned in the ekrarnamaf. If the plain- 
tiff was entitled by the ekrarnamah to a 
share of the money, he would be equally en- 
titled to a share of the property which was 
taken instead of it. It would make no 
difference whether payment was made by 
means of ‘property or by means of money. 
The Judge (this being a question of fact for 
him to decide) says:—“It is evident and 
‘clear that the sale in question was made 
“for the satisfaction of the aforesaid amount 
“of the former balance,” and gives asa reason, 
“the defendants are totally unable to show as 
“to how the said amount of former balance 
“mentioned in the ehrarnamah was realized, 
‘Cand unable to show as well that the plaintiffs 
“ did not obtain their two shares,” 

As we understand it, the case for the de- 
fendants is, that this property was purchased 
with geome other money which was realised 
by the defendafts ; we put a question as to 
what had become of the balauce mentioned 
in the ekrarnamah ; if that had been realized 
what had the defendants done about it, The 
Judge migtft fairly mfer, from their being 
unable to show a realization of that portion 
in any other way, that the property of which 
the plaintiff claimed a share was taken for 
that balance. It is clear he did not found his 
conclusion merely upon the petition but upon 
the circumstances of the case, and the ab- 
sence of any evidence of that description 
from the defendant. So although he may, 
and apparemtly did misread the petition, he 


aay | 


does not found his finding of fact upon it. 
In a subsequent part of his judgment, he 
alludes to the petition, but his having made 
a mistake, if he has in fact made one, legurd- 
ing the meaning of it, is not a ground for us 
to set aside his decision upon a question of 
fact which he so distinctly found in the first 
part of his judgment. 

We would have it understood that a special 
appeal does not lie because some portion of 
the evidence may be in writing, und the 
Judge makes a mistake as to the meaning of it. 
For instance, a writing supposed to contain nn 
admission may be putin as part of the evi- 


| dence, but a mistake in its meaning is not a 


| Misconstruction of a document upon which 


a special appeal will lie if it is connected 
with other evidence affecting its construction. 
The misconstruction of a document which in 
the foundation of the suit, which is in the 
nature of a contract or a document of title is 
allowed to be a ground for a special appeal, 
although it is not named in Section 372 of 
Act VIII of 1859. The appeal must be 
dismissed with costs. 





The 6th March 1878. 


Present: 


The Hon’ble Sir Richard Couch. Kt, Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. 


Hindoo Law—Joint Family—Separate Acquisi- 
tion—Benamee Purchase—Act I of 1845 s. 21, 


Case No. 880 of 1872. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 29th 
September 1871, affirming a decision of 
the Moonsiff of Sasseeram, dated the 
27th June 1871. 


Bukshee Booniadi Lall ‘(Defendant No. 1) 
Appellant, 


VETSUS 


Bukshee Dewkee Nundun Lall (Plaintiff ) 
Respondent. 


Baboo Kalee Kishen Sen for Appellant. 


Baboo Chunder Madhub Ghose for Re- 
spondent. 


Property purchased by a member of an undivided 
family with money belonging exclusively to himself, is 
his separate acquisition in which the other members are 
not entitled to share. 

Property purchased by a member of a joint family 
with money out of the common estate, is family pro- 


-+ 


224 Croil 


THE WEEKLY REPORTER. 


Rulings. [Vol]. XIX. 


— _ ee ee 


perty, even if purchased in the name of his son. Even 
if the son is a certified purchaser at a sale under Act I 
of 1845, the other members of the family are not de- 
barred by.s. 21 from claiming a share of the purchase 
as joint property. 

Couch, C..).—Tuis was a suit brought to 
recover an one-anna share in certain property 
which had been purchased at a sale under 
Act I of 1845 by one Chundun Lall in the 
name of his son. the defendant Boonindi Lall. 

The issues recorded by the Moonsiff are,— 

Issue, 1st —Hns the plaintiffs claim been 
properly valued according to Clause 5 Sec- 
tion 7 Act VILI of 1870? 

2nd.— When the name of Booniadi Lall 
is entered in the certificate of sale, will this 
ense be admitted under Section 21 Act I of 
1845 or not ? 


On Limitation. 


8rd.—Previous to the institution of suit 
was the plaintiff in possession of the litigated 
property within 12 yenrs or not, if not, does 
limitation upply to the suit ? 


Issues of fact. 


lst.—Was the litigated property acquired 
by Booniadi Lall from his own private funds, 
or by Chundun Lall, the common ancestor 
of both parties ? 

2nd.—Was the litigated property in pos- 
session of the plaintiff ’s ancestor up to 7th 
Sawun 1269 F. S., and is the plaintiff out of 
possession from that date or not? 

Upon these he found that the purchase 
was made when Booniadi Lall was being 
with his father and the money wns paid by 
Chundun Lall, and that he was in possession 
and gave a decree to the plaintiff. 

The defendant Booniad: Lall appealed, and 
the case was heard by Mr. Elliot, the Judge 
of Shahabad, who dismissed the appeal. 
His reasons for doing so may be gathered 
from the latter part of his judgment which 
seems to have ben hastily written He 
says :— Plaintiff hns given oral evidence as 
“also certain other of the defendants and 
“that of defendant 2 confirms it that Chun- 
‘dun Lall, the ancestor, did enjoy the rents 
“and profits of the estate in suit, and that 
“ they have since up to the death of Chundun 
“ Lall joined in that benefit. The examina- 
“tion of those witnesses has been made on 
“four special points and it is shown, lst, that 
“Chundun Lall did enjoy the property 
“ during hia life. Plaintiff, defendants 3—5, 
“Madho Persbad, and defendant 2 to his 
“ enjoying it Cor six months after purchase by 
“ which latter it ig clear that there was no 
“enmity between defendant 1 and Chundun 


“Lall nt that time, and that they were not 
“separated as defendant | states; 2nd, ex- 
“cept the evidence of defendant 1 and de- 
“fendant 2 Ram Golam defendant Ist’s wit- 
“ neas on this remand there is no evidence of 
“separation of property or of anything 
“ beyond sepnration in food. 

“ 8rd.—That the finn] separation of the 
“family did not take effect till after the death 
“of Chundun Lall; and 4¢h, it is proved by 
“the oral evidence of plaintiff, defendants | 
“3,4, and Madho Pershad that the plaintiffs 
“and they have enjoyed the profit of the 
‘Cegtate in suit. 

“Under all .these proofs, I think it was 
“incumbent on the defendant 1 to have 
“shown by undeninble proofs that he pur- 
“ ehnged the property in suit from his own 
‘¢ funds, and not having done so that the Lower 
“ Court’s order of the 27th March 1871 is 
“correct, aud that this appeal must be dis- 
“ missed with costs and interest at 6 per cent, 
“per annum ” 

The question upon Section 21 of Act I of 
1845 is not noticed. 

Upon the argument of the special appeal, 
the objection principally relied upon was that 
certificate of purchnse was conclusive, and 
by Section 21 of Act I of 1845, the suit 
could not be maintained. But it was aleo ob- 
jected that the plaint stated that the money 
with which the property was purchased be- 
longed exclusively to Chundun Lall. If it did 
the purchase would be n separate acquisition 
by him in which the other members of the 
family were not entitled to share. 

“ A member of an undivided family con- 
“taining such and enjoying In common with 
“his co-heirs every advantage incident to 
“ their unsepnrated state may in the meantime 
“acquire separate property to his own par- 
“ticular use, in which upon a division they 
‘will have no right to share.” Strange 
H. L, 213. 

As the plaint was found to contain this 
statement, which was an adtnixsion by the 
plaintiff dint might be fatal tq Lis case, it was 
necessnry that the question whether the 
Rs. 2,500, the consideration for the pur- 
chase was the self-acquired propeMy of Chun- 
dun Lall or the produce of ancestral estate 
should be determined. This question had 
not been considered by either of the Lowe: 
Courts. 

It has now been found that the purchase- 
money came out of tlie common estate, and 
not from any separate or personally acquired 
property of Chundun Lall. My. Elliot says, 
it was votplain to him what wà the cause 
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for a remand, for the family being joint and 
undivided, it seems immaterial, whether the 
estate in sult was purchased by Chundun Lall 
from ancestral or acquired property. This 
seems entirely to ignore the power of sepa- 
rate acquisition by a member of an undivided 
family. Possibly what is meant is that the 
separate property of a member of an undi- 
vided family ceases to be so when used in the 
purchase of land. 

The question we have now to decide is 
whether the suit is barred by Section 21 of 
Act I of 1845. This Section differs from 
Section 260 of Act VIII of 1859 only to 
this, that in the former the words are “ any 
suit brought to oust the certified purchaser,” 
and in the latter ©“ any suit brought against 
the certified purchase.” ‘In Greesh Chun- 
der Lahoree v. Mussamut Bhugobutty Debia,* 
XIII Moore I. A., 419, the case of the ap- 
pellant was that lands though purchased in 
the name of a wife were purchnsed by her 
husband with his own funds and formed part 
of his estate in which under his will she had 
only alife interest. The Judicial Committee 
said they desired to siate in particular that 
they were not satisfied that the 20th and 21st 
Sections of Act No. I of 1846 raised a pre- 
sumption of law fatal to the case of benamee 
purchase set up by the appellant. 

the present case, there is a greater ren- 
son for not allowing the Sections to have that 
effect. The purchase was made by Chundun 
Lall by means of the common property. The 
other members of the family could not be 
deprived of their rights by his making it in 
his sons name. It is as much family pro- 
perty as if the purchase had been in the 
name of Chundun Lal. In Mussemut 
Buhuns Koonwar v. Lalla Baharee Lall, the 
Judicial Committee on the 2nd March 1872 
held that the coustruction of Section 260 
ought not to go beyond what the language of 
it imports. What Section 21 prohibits is a 
suit by Chundun Lall to oust his son Booniadi, 
aud it may be aso a suit by any other sons 
claiming a share of the property as being the 
separate property of Chundun Lall. It does 
not prevent the other members of the family 
claiming a share of it as joint property. The 
appeal must be dismissed with costs. 


The 7th March 1873. 


Present.: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, und the Hou’ble F. A. Glover, 
Judge. 


fF 14 W. R, P.C, p. 7. 


Lease— Local Customs. 
Case No. 96] of 1872. 


Special Appeal from a decision passed by 
the Commissioner and Judge of Cooch 
Behar, dated the 2nd April 1872, revers- 
tng a decision of the Officiating Deputy 
Commissioner and Subordinate Judge of 


Julpigooree, dated the 12th October 
1871. 


Pran Kishen Doss and others (some of the 
Defendants) Appellants, 


VETSUS 


Nefaroo Mahomed Duffadar (Plaintiff) Re- 


spondent. 


Baboos Ashootosh Dhur nud Kishen Dyal 
Roy for Appellants. 


Baboo Issur Chunder Chucherbutty for 
Respondeut. 


The right conferred by a lease to hold froma certain 
period cannot be controlled by such a custom as that the 
cutting of timber does not begin until Kartick. 


Couch, CJ.—It is clear from the refer- 
ence in the lease to the previous lease, and 
the statement that itis to commence from 
the expiration of the previous lease, that the 
lease to the plaintiff was to commence on the 
Ist of Bysack. That would give him a 
right to the possession. 

It might have been set up that there was 
a custom that the yearin this district, or in 
contracts of this nature, commenced in 
Kartick. But that is not what was attempted 
to be shown. The custom alleged was that 
the cutting of the timber did not begin until 
Kartick. The right which was conferred by 
the lease could not be controlled by a custom 
of that kind, the lease Being made to com- 
mence from a certain period. 

Then with regard to the other objection, 
that it is not found that the defendints dis- 
possessed the pluintiff, that does not appear 
to have been raised by the issues. Accord- 
ing to them, it seems to have been admitted 
that the defendants did dispossess to som; 
extent. The only question raised was whut 
wns the amount which they had collected. 
We cannot allow the other question to be 
raised ir special appeal. 

The appeal must be dismissed with costa. 
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The 7th March 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 


Judge. 
Execution— Trust Property. 
Cruse No. 876 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 15th February 1872, affirming 
a decision of the Sudder Moonsiff of that 
district, dated the 16th March 1871. 


Moheeput Singh (one of the Defendants) 
Appellant, 


versus 


Shaikh Etbaree Chowdhry (Plaintiff) 
Respondent. 


Baboo Doorga Dass Dutt for Appellant. 


Baboo Boodh Sen Singh for Respondent. 


Property placed in trust with parties as managers but 
not beneficial owners, is not liable to be taken ın execu- 
tion of a decree against them. 


Couch, C.J.—THERE was no doubt that 
the property had at one time belonged to the 
plaintiff. The only question was whether 
the plaintiff had parted with the share in 
question in this suit to hissons. Ifit had be- 
come the property of the sons, it was liable 
to be taken in execution of the decree agninst 
them ; if it had not, it could not be. What 
the defendant, who had purchased at a sale 
in execution of the decree, relied upon was 
a petition to the Collector for mutation of 
names. ‘There is ao other instrument which 
could be said to amount toa gift, nor was it 
suggested that there was any other. The 
Moonsifl decided that the word used in the 
petition, supoord, does not mean an alienation 
amounting to a divesting of right, but a 
placing of property in trust ; and the Subor- 
dinate Judge, on appeal, was of the same 
opinion. Nor has it been shown to us to-day 
that that is a wrong construction of the 
terms of the petition. The plaintiff seems 
to have intended to put the property in the 
names of the sons in order that they should 
have the management of it, he continuing 
the beneficial owner. That being the case, 
we must dismiss the appeal with costs. 
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The 7th March 1873. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Execution— Costs—Limitatior. 
Case No. 251 of 1872. 


Miscellaneous Appeal from an order passed 
by the Judge of Tirhoot, dated the 10th 
May 1872, reversing a decision of the 
Mocnsiff of Durbhangah, dated the 21st 
December 1871. 


Baboo Nath Jha and others (Judgment- 
debtors) Appellants, 


versus 


Khugput Doss (Decree-holder) 
Respondent. 


Mr. C. Gregory for Appellants. 


Mr. M. L. Sandel ond Baboo Bhowanee 
Churn Dutt for Respondent. 

Having obtained possession of property in satisfaction 
of a decree, the decree-holder had to meet proceedings 
initiated by a third party under Act VIII of 1859 s. 280, 
and delayed to execute his decree as far as it related to 


costs : 

Wxrp that the proceedings in question could not be 
taken to keep alive the decree, or save limitation in 
respect to the costs. 


Phear, J.—Ix December 1861, one Khug- 
put Doss obtained a decree for possession of 
certain property and also for costs. In 1865 
under an order for execution of this decree, 
he obtnined possession of this property. 
But he did not execute the depree so far as it 
related to costs. 

In consequence of his getting possession 
of the property, certain proceedings which 
were initinted under the provisions of Bec- 
tion 280 of the Civil Procedure Code, took 
place between him and a third person. These 
continued down to July 1868, when the 
claim of that third person ewos dismissed. 
And it geems by the statement of the plead- 
er for the respondent that the origival 
judgment-creditor has been in possession 
throughout of the property, which he ob- 
tained in satisfaction of the decree. Bat for 
the whole of this period, he omitted to take 
out execution of that portion of the decree 
which related to costs. He applied for this 
purpose for the first time in December 1870. 

The question now before us is whether 
the lapse of time which has occurred bars him. 
Mr. Sandel has pressed upon us that the 
litigation with the third ptwgon, sin a 
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manner intervenor, who occupied the time 
from April 1865 to July 1868, ought to be 
taken under the provisions of Section 20 of 
the Limitation Act, as proceedings which 
serve to keep alive the decree. But it is 
Impossible, it seems to us, that we should 
give effect to this view, because this liti- 
gation concerned only that portion of the 
original decree which was already satisfied 
before it commenced. Under these circum- 
stances, we think that the judgment-creditor 
comes too late in seeking to have execution 
of the decree for costs and is barred. The 
Lower Appellate Court was of opinion that 
these proceedings did really keep the decree, 
even ‘as regards costa alive, and inasmuch 
as the application for this execution was 
made within three years following upon the 
22nd July 1868, that the application was in 
time. For the reasons we have given, we 
think that this is erroneous, and the order of 
the Lower Appellate Court must be reversed 
with costs. 


The llth March 1873. 


s Present : 
The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Ezecution-sale —Postponements — Proclamations 
—Act VIII of 1859 ss. 256, 257, and 259— 
Objecittons—Jurisdiction. 


In the matter of 
Baboo Hurdeo Narain Sahoo, Petitioner, 


o versus 
Girdharee Singh, Opposite Party. 


Mr. R. E. Twidale and Moonshee Maho- 
med Yusoof for Petitioner. 


Baboos Hem Chunder Banerjee and Mohesh 
Chunder Chowdhry for Opposite Party. 


‘Where an execution-sale is postponed for short 
periods at the request of the judgment-debtor, on the 
distinct understanding that the attachment and procla- 
mation are tu subamst and not to be renewed, no fresh 
proclamation 18 necessary. 


iedequdiy of price does not affect the regularıty of 
sale pr Iga. 


If an application is made under Act VIII of 1859 
s. 256 on the ground of material irregularity, and such 
application and the objections are disallowed, it is the 
duty of the Court to pass an order confirming the sale 
which has become absolute and to grant a certificate to 
the auction-purchaser under 8, 259. 

A Court has no jurisdiction to reverse a sale on ob- 
jections once overruled, and neither material nor causing 
substantial injury. 


Kemp, J.—On the 14th of December 
1872, the pptitioner obtained a rule on the 


opposite party to show cause why the order 
of the Subordinate Judge of Bhangulpore 
dated the 9th of November 1872, reversing 
a sale in execution of a decree obtained by 
Collis against Girdharee Singh, should not he 
set nside, and the sale confirmed. The re- 
cord was also sent for, 

The petition states that, in execution of a 
decree obtained by Collis against the judg- 
ment-debtor Girdharee Singh, the property 
of the latter was sold on the 9th September 
1872, and was purchased by the petitioner for 
Rs. 55,000. That on the lst October 1872, 
the judgment-debtor presented a petition to 
the Subordinate Judge, praying that the sale 
be set aside on the grounds mentioned in tho 
petition. This petition was rejected by the 
Subordinate Judge ou the same date. 

That on the 4th November 1872, the 
petitioner prayed for a review of the order 
dated the Ist October 1872, alleging that he, 
the petitioner, had brought the money due 
under the decree with interest into Court. 

Upon this petition an order was passed to 
the effect that, as the petitioner had raised 
various objections to the sale, he was to 
deposit the money if hig statement that he 
had brought it with him was correct. 

The judgment-debtor thereupon deposited 
the amount, and the Subordinate Judge on 
the 9th November 1872 ordered that the sale 
be setaside, and the decree-holder be satisfied 
out of the moneys deposited. 

That on the 11th November 1872, Hurdeo 
Narain, the petitioner before this Court, 
represented in a petition to the Subordinate 
Judge the grounds upon which his order of 
the 9th November 1872 was erroneous and 
without jurisdiction. This petition was re- 
jected on the 11th of November 1872. 

The grounds raised iu the petition to this 
Court are, — 

lst —That, under Section 257 of the Civil 
Procedure Code, the saletought to have been 
confirmed when on the Ist October 1872 the 
Subordinate Judge iejected the petition of 
the judgment-debtor to set aside the sale, 
that the right of the petitioner to have the 
sale confirmed became absolute subject only 
to an appeal to the High Court. The Sub- 
ordinate Judge, therefore, acted without 
jurisdiction in entertaining an application of 
review of the order disallowing the objec- 
tions to the sale. 

2nd.—-That the order of the Subordinate 
Judge dated Ist October 1872, rejecting the 
judgment-deblor’s objections to the sale not 
being a decree, the provisions of Section 376 
of Act VIIT of 1859 do not apply, and the 
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Subordinate Judge had no jurisdiction to 
entertain the application for review. 


8rd.—That if, for argument’s sake, it be 
conceded that the Subordinate Judge had 
jurisdiction to entertain the application for 
review, still the order that was passed for 
setting aside the sale, was without jurisdic- 
tion, inasmuch as no notice was issued to 
the petitioner, and the procedure prescribed 
by Chapter XI of Act VIII of 1859 has not 
been carried out. 


4th.—That there is no evidence in the 
case that the property was sold at an under- 
valuation that, without evidence and material 
injury to the judgment-debtor, the Subordi- 
nate Judge had no jurisdiction to set aside 
the sale, merely in consequence of some 
alleged irregularity in publishing and con- 
ducting the sale. 


It appears that on the 2nd of September 
1872, the judgment-debtor Girdharee Singh 
petitioned the Subordinate Judge asking for 
two weeks’ time to enable him to raise the 
money due under the decree from a banker 
(name not given), the attachment and por- 
clamation, the regularity of which was not 
in any way questioned, to remain in force. 
The Subordinate Judge passed au order on 
this petition to the effect that the sale be 
postponed to the 9th September 1872, and 
that in case of non-payment the property of 
the judgment-debtor would be sold on that 
date, t.¢., the 9th September 1872. A pre- 
vious petition of the 5th August 1852 had 
been presented to the same effect asking for 
time, and the Subordinate Judge gave the 
debtor time on the understanding that no 
second sale proclamation was necessary. 
The judgment-debtor having failed to pay as 
promised on two different occasions, the sale 
took place on the 9th September 1872, and 
the petitioner became the purchaser for the 
sum of Rs. 55,000. 


Upon thig the judgment-debtor filed the 
petition contemplated by Section 256. This 
petition is dated the 1st October 1872. 


The main objections were that the writ of 
attachment and the proclamation of sale had 
not been served in due form ; that there was 
a mistake in quoting the amount due under 
the decree in the writ of attachment, as well 
as the amount of sudder jumma in the pro- 
clamation; that no second proclamations of 
sale were published after time was given to 
the judgment-debtor on his presenting the 
petitions dated lst August 1872 and 2nd 
September 1872. 


That the price paid, namely, Re, 55,000 
was an inadequate price, the fair price of the 
property sold being Rs.°3,00,000. 

The prayer of the petition is that the sale 
be set aside, and the decretal money be re- 
ceived from the petitioner. 

Upon this petition the Subordinate Judge 
passed an order rejecting it; the order is 
dated the lst October 1872. Nothing then 
remained, the said objections being disallow- 
ed, but for the Subordinate Judge to pass an 
order confirming the sale, leaving the judg- 
ment-debtor to appeal if so advised. Sec- 
tion 257 Act VIII of 1859. 

Instead of following this course, the Sub- 
ordinate Judge received a petition from the 
judgment-debtor applying for a review of 
the order of the Ist October 1872. 


This petition is dated the 4th of Novem- 
ber, or more than a month after the rejection 
of the petition of objections to the sale. In 
it the petitioner again stated that the pro- 
perty had been sold forau inadequate sum, 
but he reduces the valuation of the property 
from Rs. 8,00,000 as estimated in his 
former petition to about Rs. 2,00,000. 
He also alludes to the irregularities in pub- 
lishing the sale which were recited in his 
former petition, and he intimates that he has 
brought with him the money due under the 
decree with interest, accepting as correct the 
sum stated to be due in the writ of attach- 
ment which he alleged he had borrowed from 
the firm of Roy Luchmeeput Bahadoor. 


Upon this, the Subordinate Judge, without 
satisfying himself that the judgment-debtor 
had really brought the money with him,’ 
passes the following extraordinary order 
dated 4th November 1872 :—“ This petition 
“was filed to-day, as the judgment-debtor 
“ raises objections of different shapes” (which 
objections be it remembered were identically 
the same as those already overruled by the 
Subordinate Judge), “it is ordered that, if 
“the statement that the ¢petitioner has 
“brought the money with him is correct, he 
“do deposit it.” 

Subsequently, or on the 11th November 
1872, the Subordinate Judge holds a pro- 
ceeding in which he states that the price at 
which the property had been sold was no 
doubt inadequate, and that it was worth 
Rs. 2,00,000, he does not arrive at this 
conclusion on evidence, but upon a verbal 
statement of a gomashtah of the auction- 
purchaser, and he thivks an order to the 
effect that the decree-holder was to take the 
money deposited by the judgmenPdebtor, and 
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the auction-purchaser receive back his pur- 
chase-money could injure no party. He also 
refers to a case decided in this Court to the 
effect that, in cases of execution when the 
sale is postponed from time to time, the sale 
proclamation must be renewed. 

The auction-purchaser being dissatisfied 
with this order, and being anxious to retain 
the property which he had purchased per- 
haps under favorable terms, then petitioned 
the Subordinate Judge setting forth that, as 
the objections of the judgment-debtor as to 
the alleged irregularities in conducting the 
sale had been overruled, the suction-pur- 
chaser became entitled to receive a sale 
certificate under the provisions of Section 
259 of Act VIIL of 1859; thatthe sale has 
been set aside on the application for review 


by the judgment-debtor without notice to 


him, the auction-purchaser, and without 
allowing his pleadera to be heard ; that the 
order allowing the review is without juris- 
diction, the more go as no notice had been 
served upon him. He therefore prayed that 
orders confirming the sale be passed, or at all 
events that he should be heard. 

The Subordinate Judge, upon receiving 
this petition, records a proceeding dated 9th 
November 1872, briefly to this effect :— 
“ That as it appears that the sale has not 
“been confirmed, and the debtor has deposited 
“in Court the interest of the purchase-money 
“at 12 per cent., and as the debtor has been 
“greatly damaged by the sale, and conse- 
& quently he has paid the amount due under 
“the decree with interest, and as the property 
‘sold is ancestral, and has been sold for alow 
“consideration, it is ordered that the sale be 
“ reversed.” 

This is the past history of the proceedings 
connected with this sale, and we are clearly 
of opinion that, unless such proceedings as 
these are set aside, there can be no guarantee 
to bona fide purchasers at a sale in execution 
of a decree that a sale which has been pro- 
perly conductef will not be set aside on the 
score of irregularities unless the judgment- 
debtor shall prove to the patisfaction of the 
Court that he has sustaipedsubstantial injury 
by reason vf such irregularities which must 
be material. Now what are the alleged 
irregularities, first that the sale was twice 
postponed, but no fresh proclamations were 
issued, On this we may observe that the 
postponements were made not for any inde- 
finite period when perhaps it would be neces- 
sary to issue a fresh proclamation, but for 
short periods,upon the request of the debtor 


who applie@for time to enable him to raise | 
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the money due under the decree, and on the 
distinct understanding that the attachment 
and proclamation were to subsist, aud not to 
be renewed. 


The error as to the sudder jumma was, if 
an error at all, and of this there is nu ervi- 
dence, an error in favor of the judgment- 
debtor; for if the sudder jumma was quoted 
ata lower figure in the proclamation than 
the recorded sudder jumma, it was not a 
material error likely to depreciate the bids, 
but rather to stimulate the bidders at the 
sale, for intending purchasers could refer to 
the towjee; moreover this objection was 
overruled by the Subordinate Judge. 


As to the alleged inadequacy of price, this 
would not affect the regularity of the sale 
pioceedings. There is also no evidence 
whatever that the price paid is an inadequate 
one. it is clear that, under Section 257 if 
an application is made such as is contem- 
plated in Section 256 to set aside the sale 
on the ground of any material irregularity 
in publishing or conducting the sale, and such 
application and the objections be disallowed, 
the Court shall pass an order confirming the 
sale. It was, therefore, the duty of the 
Subordinate Judge when he rejected the 
application and overruled the objections of 
the debtor to pass an order confirming the 
sale which had become absolute, and to grant 
a certificate to the auction-purchaser under 
Section 259. 


The Subordinate Judge had no jurisdic- 
tion to reverse the sale on precisely the same 
objections which he had previously overruled, 
and which we have shown were not material 
and did not substantially injure the judg- 
fment-debtor. Further, even if the Subordi- 
nate Judge was competent to review his 
order confirming the sale, and particularly 
without notice to the auction-purchaser, no 
new matter or evidence* was discovered or 
adduced which was not within the knowledge 
of the judgment-debtor when that order was 
passed and the reason given by the Subordi- 
nate Judge, namely, the inadequacy of price 
had already been urged and overruled, and 
was not as shown above ‘‘a good and suffici- 
ent reason.” Section 876. 

We reverse the order of the Subordinate 
Judge dated the 9th November 1872, and 
confirm the sale. The rule is made absolute 
with costs, 
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The 13th March 1878. 
Present : 
The Hon’ble Sir Richard Couch, Kt., Chief 
Justice. 


Reference under s. 5 Court Fees’ Act, 1870. 


Case referred to the Honorable the Chief 
Justice by the Taxing Officer of the 
High Court under Section V of the Court 
Fees’ Act, 1870. 


In the goods of 
Bindabun Ghose, deceased. 


Case.—BinpaBsun Ghose and Bisto Doss 
Ghose were brothers and were joint in estate. 
Bindabun Ghose has died unmarried lenving 
no relative except Bisto Doss Ghose. Bisto 
Doss Ghose hns obtained an order for letters 
of administration of the property and credits 
of the decensed, consisting of a half share. 


(1) of moneys in the Government Savings 
Bank deposited in the name of the deceased. 

(2) of Government securities standing 
in the name of the deceased. 

(3) ofa family dwelling-house, and small 
outstanding dues. 

The other half share of the property alone 
specified is claimed by Bisto Doss Ghose as 
belonging to him. 

The letters of administration will enable 
the ndministrator to deal with the whole of 
the moneys and Government securities depo- 
sited or standing in the name of the deceased, 
and not only of his half share. 

The question submitted for determination 
is Ist whether or not Bisto Doss’s half share 
is to be treated as trust property within the 
meaning of the Financial Resolution* 2904 
dated 14th July 1871, and exempted from 
the payment of the two per centum ad valo- 
rem fee prescribed by the Court Fees’ Act, 
1870, Schedule 1, Article 2. 


Opinion of the Chief Justice. 
_ Bisto Doss’s half share should be treated as 


trust property, and be exempted from the 
payment of the 2 per cent. ad volorem fee. 


*In the exercise of the pee vested in him by 
8. 85 of the Court Fees’ Act, 1870, the Governor-General 1s 
pleased to remit in the whole of British Indi the fees 
chargeable under Schedule 1, Article 2 of the said Act in 
t of probate of wills or letters of administration in 

80 Ee as such wills or letters of administration relate to 
property which a deceased person was possessed of or 
eatitled to not bereficially, but as a trustee for any other 

n or persons. 

Proviced that this remission shall not extend to cases 
in which a trustee has the power of appointing or other- 
wise conferring a beneficial interest in the said property. 


The 13th March 1878. 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Execution-sale—Suit to reverse tt. 


Case No. 1169 of 1872, 


Special Appeal from a decision passed by 
the Subordinate Judge of Furreedpore, 
dated the 10th May 1872, reversing a de- 
cision of the Moonsff of Muzxoodpore, 
dated the 10th July 1871. 


Kooujo Beharee Roy (Plaintiff) Appellant, 
versus 


Kaminee Soonduree Debia and others 
(Defendants) Respondents. 


Baboo Kumla Kant Sen for Appellant. 


Baboos Bama Churn Banerjee and Hem 
Chunder Banerjee for Respondents. 


Case —One H, the owner of a jote, 18 said to have 
conveyed ıt to plaintiff by a deed duly registered; but 
plaintiff's name was not registered in the zemindar's 
gerishta, The zemindar susa the recorded jotedar (H) 
for arrears of rent; but H having left the country, one 
D (said to be in actual possession) was substituted and 
a decree passed. In execution the jote was sold, and ıt 
was purchased by one of the defendants, Plaintiff sued 
to set aside the sale, and for declaration of mght-and 
recov of possession and obtained a decree ın the 
Moonsiff’s Court. The Subordinate Judge in appeal re- 
versed the decrea holding that plaintiff had no locus 
standi because he did not choose to depomt the rent 
claimed or to give security and so stop the sale: 

Hx p that there was no authority or countenance for 
this ın the law. 


Markby, J.—It is admitted by the vakeels 
who appear for the respondents, or, at any 
rate, by Baboo Hem Chunder Banerjee (and 
we have not been convinced by the argu- 
ments of Baboo Bama Churn Banerjee) that 
the decision of the Lower Appellate Court 
caunot be supported. The Lower Appellate 
Court has held that plaintiff has no loous 
standi because he did not choose to deposit 
the rent claimed or to give security and so 
atop the sale. 

There is no authority or aly countenance 
for this in the law, nor any such proposi- 
tion in Mr. Bell’s wérk to whioh, the Lower 
Court has referred. Therefore that judg- 
ment will be set aside, and the case remanded 
to the Subordinate Judge to consider the 
questions of law and fact which may be 
raised before him, which can only be done 
upon a consideration of the evidénce in the 
case, and which we are not at liberty to go 
into. 


The costs will abide the flnahgsult. 
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The 15th February 1873. 


Present: 


Lord Justice James, Sir Barnes Pencock, 
Lord Justice Mellish, Sir Montague E. 
Smith, Sir Robert P. Collier, and Sir 
Lawrence Peel. 


Hindoo Law—Joint Family Property— Separate 
Acquisttion— Onus Probandi. i 


On appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Chand Hurree Maitee, 
l versus 
Rajah Norendro Narain Roy and another, 


' As aresnlt of litigation, a demes was passed establish- 
ing the title of R as a brother by adoption to L, and a 
co-sharer of his family property ; but no possession was 
actually directed to be given to R except of the zemin- 
dary which was the principal family estate. Subse- 
quently an éxecution-creditor of R took possession of 
two lots, which were no part of the zemindary proper; 
the one having been acquired og a separate inheritance 
by an ancestor, and the other having been purchased by 
Lin the name of the priest of the famuly : 

HE Lp, that R’s title to the two lots was the same as 
his title to the zemindary ; and that the burden of ploof 
lay upon those who insisted that the two lots did not 
furm part of the joint family estate, 


Tw this case their Lordships are of opinion 
that the decree of the High Court cannot 
be sustained, and that the decree of: the 
officiating Principal Sudder Ameen ought 
to be affirmed. 

The property in question consisted of two 
small lots of land, apparently of considerable 
value at the present time, wbich had been 
taken possession of by the appellant as an 
execution-creditor of one Rondro Narain, 
which Roodro Narain was by adoption the 
brother of Lukee Narain, the predecessor in 
title of the respondents. It appears that 
Robdro Narain and Lukee Narain as far back 
as the year 1845 had litigation for the pur- 
pose of establishing the title of Roodro 
Narain as a brother and co-sharer in the 
family property He succeeded in ¢hat liti- 
gation. His title was established as a 
brother and co-sharer, Bat it appears, as 
far as there*is any evidence before their 
Lordships, that in the decree establishing his 
right no possession was actually directed to 
be given to him except of the zemindary, 
which was the principal family estate. It 
appears that the two lota in question were no 
parts of the zemindaty proper, but one of 





* From the Judgment of ape ee and Macpherson, JJ., 
in Regular Appggt, No, 166 of 1867, decided 27th Fe 
broary 1868, 
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them had been acquired as a separate inherit- 
apes by the antestor, and the other was 
purchased by Lukee Narain himself before 
the title of Roodro Natain was established. 
It was purchased benamee in the name of 
the priest of the family. The Sudder 
Ameen decided in favor of the appellant. 
Their Lordships are of opinion that under 
the circumstances Roodro Narnin’s title to 
the two lots was precisely the same as his 
title to the zemindary ; that the family pro- 
perty with regard to the one lot would be 


j exactly in point of title the same as the 


zemindary itself; and with regard to that 
which was purchased in the name of the 
priest the presumption of law and the 
presumption of fact would be that the pro- 
perty acquired in that way by the managivg 
representative member of the joint family 
would be joint family property. The bui- 
den of proof, therefore, lay upon those who 
insisted that these two lots did not form part 
of that joint family estate. If they did form 
part of that joint family estate, then the title 
of the execution-creditor so far as it was 
affirmed by the Principal Sudder Ameen 
(which was only to one moiety) was n good 
title. It was, therefore, on the respondents 
to show that there had been anything whicl: 
amounted to adverse possession so as to be 
an ouster of the co-tenant, 

Their Lordships, having looked through 
the evidence, are satisfied that there is no- 
thing like trustworthy evidence that amounts 
at all to proof of such adverse possession or 
ouster. It is perfectly well-known to all 

ersons conversant with these matters in 
ndia that the receipt by one member of u 
family may be quite consistent with the title 
of the whole. One member of a family may 
be in recaipt of one part of an estate, and 
another may be in receipt of another part of 
the estnte, and they may have afterwards to 
account the one to the other in respect of 
the excess of receipts over their respective 
rights. Moreover, there being so evidence 
of the adverse possession, except the receipt. 
of rents on behalf of Lukee Narain and 
Lukee Narain’s descendants, there is on the 
other side evidence of very nearly the same 
character, evidence not amounting to much, 
but evidence of the same character and 
description showing Roodro Narain’s occu- 
pation or possession of part of the property, 
his personal dealing with it, and algo receipts 
of rent on his behalf. i 

Under those circumstances their Lordships 
will humbly recommend to Her Majesty that 
the decree of the High Court be reversed, 
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and the decree of the Principal Sudder 
Ameen be affirmed; that the appellants 
receive back all the costs which they have 
paid under the order of the High Court; 
and that having regard to the arrangement 
entered into by the appellant with the 
respondent Norendro Narain Roy, that each 
patty was to bear his own costs in the Lower 
Courts and all subsequent Courts, their 
Lordships will recommend that one-half the 
costs of the appellant in the Courts below, 
and one-half the costs of this appeal be paid 
to him by Ranee Treepoora Soondoree, the 
second respondent, 


The 24th February 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 


Jusiice, and the Hon’ble F. B. Kemp and 
C. Pontifex, Judges. 


Declaratory Decree—Proclamation—Survey 
Map. 
Case No. 804 of 1872. 


Miscellaneous Appeal froman order passed 
by the Officiating Judge of Mymensingh, 
dated the 2nd September 1872. 


Rajah Raj Krishna Singh Babadoor (Decree- 
holder) Appellant, 


versus 


The Collectors of Mymensingh and Gowal- 
parah on behulfof Government (Judgment- 
debtors) Respondents, 


Baboo Nullit Chunder Sen for Appellant. 


Baboo Unnoda Pershad Banerjee for 
Respondents. 

The holder of a decree which declares that the bound- 
ary line laid down in the survey map as the boundary 
line of the plaintiffs permanently-settled estate is not 
the true boundary lin®, is not entitled either to have 
the decree proclaimed on the spot or to have the lne 
erased from the survey map. 


Couch, C.J.— Tur prayer of the appel- 
‘lant in the Court of Mymensingh was that 
the terms of the decree might be proclaimed 
on the spot, and that the line delineated on 
the survey map might be erased. from it. 
Now the terms of the decree are :—“ It is 
* hereby declared that the boundary line laid 
© down in the survey map as the boundary 
‘line of the said plaintiff's permanently-settled 
& estate is not the true boundary line, and 
“ that the said plaintiff is not bound by the 
“said survey map, or by the order of the 
« Collector of the 15th April 1859, and the 





“ subsequent proceedings thereon.” 
decree was advisedly put in that form is evi- 
dent from the language of Sir Barnes Pea- , 
cock, who says at the end of his judgment:— 








That the 


“Tt appears to me that the appeal must be 
¢ allowed, and the decisions of the Lower Court 


“ond of the Division Bench of this Court 


‘be reversed so far as they declare that the 
“ plaintiff is entitled to the lands specified 
“in the plaint, and that we must merely 
“ declare that the boundary line laid down 
“in the survey map as the boundary line of 
“his permanently-settled estate is not the 
“ true boundary line,” this being followed in 
the decree. Therefore, it does not authorize 
the interfering with the survey map, or the 
erasing any line drawn upon it; and that 
would seem to have been done because -the 
line on the map is not merely a line showing 
the boundary of the plaintiff’s estate, but a 
line drawn on the map for other purposes 
algo. ` 

That being so, there was a very good 
reason for the Court in making this decree, 
confining itself to simply declaring that that 
boundary line was not the true boundary line 
of the estate, and that the plaintiff was not 
bound by the’ map, or by the orders of Col- 
lector passed thereon. The making a de- 
claration that the plaintiff is not bound by - 
the map instead of showing that the decree 
was to be carried out by erasing the line 
from it rather indicates that the Conrt intend- 
ed that the line was to remain on the map. 
Therefore, the appellant is asking for that 
which the decree does not authorize, and 
which certainly would not be authorized by 
what is laid down by the judicial committee 
in the case quoted, Barlow vs. Ord;* the de- 
cree there was of a very different nature 
from the present; for, although it declared 
a right to a share and stopped short of giving 
directions as to the recovery of it, there 
could be no question that this was the only 
way in which effect could be given to the 
declaration. ‘That does not apply to a case 
like thg present, or to the manner of execut- 
ing this decree which the present appellant 
asks for. 

Then the other part of his prayer is that 
the decree may be proclaimed on the spot ; 
the words of the application are that the 
decree might be proclaimed through the 
Court, it does not say where, and I presume 
therefore that it means that it should be pro- 
claimed on the spot where the disputed bound- 


‘ary is; but there is no provision in the law 


+18 W. R, 175. N 
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entitling a party to Lave a decree declaring 
his right to land proclaimed on the spot, no 
Inw says that that is to be done, and it is not 
a mode of executing a mere declaratory de- 
cree. He is, therefore, not entitled to that. 
I think that the decision of the Lower Court 
rejecting the application was right upon the 
ground that it asked for that which the ap- 
pellant was clearly not entitled to. Even sup- 
posing the appellant to be right in his con- 
tention that this declaratory decree ought 
to be executed in some form or other, I do 
not think it is advisable whilst an appeal is 
pending before the Privy Council that a step 
of this kind should be taken, and that should 
be done which would simply amount to a 
publication of the decree. Without deter- 
ming whether the appellant would be entitled 
to it, I do not think it would be advisable 
now to do it, 
We must dismiss the appeal with costs. 
Kemp, J.—I concur, 
~ Pontifex, J.—I concur. 





The 27th February 1873. 


Present : : 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Guardians and Minors-—Right of Action, 
Case No. 349 of 1872. 


Special Appeal from a decision passed by 
the Second Subordinate Judge of 24- 
Pergunnahs, dated the 8rd October 1871, 
reversing a decision of the Additional 
Moonsiff of Baraset, dated the 80th 
November 1870. 


Monmohinee Joginee (Plaintiff) Appellant, 


VETSUS 


Jugobundhoo Sadhookha (Defendant) 
Jtespondent. 


Baboo Opendro Chunder Bose for Appellant. 


Baboo Bhowanee Churn Duté for Respond- 
-° ent. 


Plaintiff gave a mokururree lease of her infant son's 
share of a piece of ground to her deceased husband’s 
brother (a co-sharer), who then leased the land to defend- 
ant; plaintiff affixing her si eto the latter lease. 
In less than two years after this, plaintiff brings the present 
suit claiming possession on the ground that the lease to 
defendant is prejudicial to her infant son, who ought not 
to be prejudiced by her act: 

HE Lp, that the proper course to adopt in such a case 
would be to refuse tothe mother the authority of the 
Court to carry Paj the suit on behalf of the infant, 
and, treating # as a suit on her own account, to dismiss 


it with costs payable from her own pocket; leaving the 
minor to sue to set aside the lease through some other 
person as his next frend, 


Jackson, J.—Tue subject-matter of the 
case here is a piece of ground belonging in 
equal shares to the plaintif Monmohineo’s 
infunt son and to the brother of her deceased 
husband. The plaintiff, it is said, gave u 
mokururree lease of the infant’s share to the 
brother, and the brother then leased the laud 
to the defendant, who has thereon built a 
pucka house. The plaintiff affixed her sig- 
nature to the lease granted by the brother to 
the defendant, and in less than two years from 
the making of the lease, the plaintiff sues the 
defendant claiming possession of the land on 
the ground that the lease is prejudicial to her 
infant son, ‘and that he ought not to be pre- 
judiced by her act. 

The Moonsiff having the interests of the 
minor chiefly in view gave judgment for 
the plaintiff, but the Lower Appellate Court 
looking rather at the conduct of the mother, 
who is plaintiff on the record suing on behalf 
of her son, declared that she ought not to be 
allowed to set aside her own act, and reversed 
the decision of the first Court. 

We think, on the one hand, the minor ought 
not to be concluded by an act done to his 
prejudice by the mother acting as his guardian, 
and that, on the other hand, she ought not to 
be allowed immediately after consenting to the 
lease granted to defendant to turn round 
and avoid her own act by setting up the 
interests of her own son. If some third per- 
son had come forward as the next friend of 
the minor, and brought this suit in good faith, 
manking the mother a defendant in the cause, 
the state of things would have been other- 
wise. As it is, it seems to us that the proper 
course would be to refuse to the mother 
the authority of the Court to carry on the 
suit on behalf of the infant, and treating itas 
a suit on her own account to dismiss it with 
costs payable by her from her own pocket, 
leaving the minor to sue to seg aside the 
lease through some other person as his next. 
friend. The judgments of both the Lower 
Courts are set aside. 


—— r 


The Ist March 1878. 


Present: 


The Hov’ble Dwarkanath Mitter and E. G. 
Birch, Judges. 


Rent Suit on a false Ground—Civil Rights. 
Cuse No. 868 of 1872, 
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Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 


16th April 1872, reversing a decision of 
the Moonsiff of Bishenpore, dated the 
3lsi January 1872. ` 
Kishen Mohun Mookerjee (Plaintiff) 
Appellant, 
versus 


Rajoo Dey and others (Defendants) , 
Respondents. 


Baboo Nil Madhub Sen for Appellant, 
Baboo Kalee Kishen Sen for Respondents. 


In a suit for arreara of rent where defendant's plea 
of payment falls to the ground, the fact of plaintiff 
having sued upon a falze ground is no reason why he 
should not obtain a decree at the rate fixed by a former 
deciec as the proper rate demandable from the defendant. 


Mitter, J—In this case we are not in a 
posilion to interfere with the finding of the 
Lower Appellate Court that the rent of the 
defendant’s tenure was payable in cash, and 
not in kind as alleged by the plaintiff. But 


accepting that finding as far as it goes, we |. 


see no reason whatever why the plaintiff 
should not obtain a decree at the rate fixed by 
the former decres as the proper rate of rent 
demandable from the defendant, The learned 
Judge says in his judgment that the plaintiff 
is not entitled to obtain a decree at that rate, 
because he, the plaintif, has brought this 
guit upon a false ground. But whatever re- 
sponsibility the plaintif might have incurred 
by instituting on action apon a false ground, 
we do not see any reason why he should lose 
his civil rights, particularly when it is clear 
that any future suit brought by him for the 
arrears of the period involved in this suit 
would be certainly liable to be dismissed 
under the provisions of Section 2 Act VIII 
of 1859. 

The defendant i his written statement 
pleaded that he had paid a portion of the rent 
due from him to the plaintiffs landlord. The 
Moonsiff who tried the case in the first in- 
stance came tothe conclusion that this allega- 
tion was not proved; and he further held 
that the alleged payment by tle defendant to 
the plaintiff's landlord, without the plaintiff's 
permission or authority, was not binding 
against the plaintiff, The defendant did not 
appeal to the Judge against either of these 
findings, and it is therefore clear that the 
plaintiff is entitled to obtain a decree for 
arrears of rent at the full rate of Rs. 29-11-65 
' per annum, the defendant’s plea of payment 
having fallen to the ground. A decree will, 
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therefore. be entered for the plaintiff for the 
sum of Rs, 89-10-38 that being the amount 
due for the three years for which thie suit 
was brought, 

We think that, under the circumstances of 
this cage, each party ought to bear his own 
costs both in this Court and in the Courts 
below. ae 


The 4th March 1878. 


Present ; 


The Hon’ble Sir Richard Conch, Kt, Chief 
Justice, and the Hon’ble Louis 8. Jackson 
and Dwarkanath Mitter, Judges. 


Act X of 1859 s. 56— Mode of Service of Sum- 
mons—ix parte Decrees—Ezecution-sales— 
Jurisdtotion. 

Case No. 246 of 1871. 


Regular Appeal from a dectsion passed by 
the Second Subordinate Judge of Twenty- 
four Fergunnahs, dated the 81st July 
1871. | 


A. B. Mackintosh (Plaintiff) Appellant, 
versus 


Kalee Doss Mullick and others (Defendants) 
Respondents. 


The Advocate-General and Baboo Ambika 
Churn Ghose for Appellant. 


Baboos Gopal Lall Mitter and Nil Madhub 
Bose for Respondents. 


The words in Act X of 1859 s. 56, eas to a summons or 
proclamation having been “ duly served according to the 
provisions of this Act,” refer to the mode of service, and 
not to the agency by which it is effected, and the fact 
that the summons was not served through the Collector 
of the District, but by an officer of the Court itself would 
beno ground for not proceeding with the case if the 
summons had been served in the manner the Act (s. 45} 
Tequires 

An irregularity of this kind by which the party is not 
injpred does not vitiate the proceedings or render the 
ex pa: te decres void ; and even if the decree 1n sucha case 
is set aside, the salo held in execution of it does not 
thereby falkto the ground. ` 

Quers.—Is the Civil Court {inolading also the Court 
of the Moonsiff} competent to inquire into the regularity 
of decrees obtained in the Revenue Court, and either set 
them aside, or treat them as nullities, on the ground of 
greater or leas irregularities in the proceedings ? 


Couch, C.J.—THe case put forward in the 
plaint in this suit was that Nobin Chunder 
Bose had made a purchase as the benamee- 
dar for the 2nd, 3rd, and 4th defendants; that 
the 6th defendant had subsequently made a 
collusive purchase from WNobin Chunder 
Bose; that the sale at which th@yproperty in 
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suit was purchased was in execution of a 
decree passed in a previous suit ; that as the 
suit was irregular and collusive, the decree 
passed therein, and the sale in pursuance of 
it were invalid, and the plaintiff prayed that 
the illegal and collusive sale, as he called it, 
should be set aside, ` 

There was no pretence for alleging that 
there was any collusion on the part of the 
Collector, nor has it been shown that Charoo 
Chunder or Shurruth Chunder brought 
about the sale by any intentional default in 
' paying the rent due to the Government. In 
fact, the case as presented to us now is that 
Nobin Chunder Bose purchased on behalf of 
Charoo’ Chunder and Sburruth Chander, and 
it was simply a case of a benamee transac- 
tion. 

An objection has been taken to the validity 
of the sale that the defendants in the suit 
brought by the Government were not sum- 
moned. It was put as high as that by the 
learned Advocate-General. This objection, 
although not distinctly raised in the plaint, 
may be considered as coming under the 
allegation that the suit was irregular. 

It appears that the suit being commenced 
by the Government through Bussunt Coomar 
Mookerjee, the head mohurir, Ashootosh 
Deb and Promuth Nath Deb were made 
defendants in the plaint. Then it was dis- 
covered that they were dead, and the 2nd, 
rd, and 4th defendants accepted the sum- 
mons, and granted receipts as the heirs. A 
summons was issued entitled “in the suit of 
Prosunno Coomar Mookerjee, head mohurizr, 
on part of Government” as plaintiff, and 
these three persons as defendants requiring 
them to appear on the 9th of April 1868. 
This summons appears from the receipt of 
the peon which is annexed to it to have been 
served by being affixed to the outer door of 
the house of the defendants, it being stated 
that on search they were not to be found. 
Now, Section 45 of Act X of 1859 provides 
that “ the summons shall be served by deli- 
“ vering a copy of the summons to the defend- 
“ ant personally when practicable, or if the 
“ summons cannot be served on the defend- 
“ant persanally, by affixing a copy of it to 
“ gome conspicuous part of his usual place 
“of abode, and also affixing a copy of the 
“ same in the Collector’s office.” 

Section 47 provides that, “if the place of 
“ abode of the defendant be in another district, 
“the summons, together with the cost of the 
“ service thereof, shall be sent, by the public 
“post, to the Collector of such district, who 
“shall issu the summons, and return the 
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“ game after service, with the prescribed en- 
“ dorsement, to the officer by whom it was 
“ transmitted to him ” 

These defendants, it is said, were living 
in another district, in the district of Calcutta. 
the proceedings being in the Court of the 
Collector of Twenty-four Pergunnuhs, and ıt 
is upon the ground that the summons was not 
sent in the manner indicated to the Collector 
of Calcutta that the Advocnte-General has 
rested hig objection to the validity of the 
decree. 

It is true as argued by him that Section 
56 says :—‘* If on the day fixed by the sum- 
“ mous or proclamation for the appearance of 
‘“ the defendant the plaintiff only appears, the 
* Qollector upon proof that the summons or 
“ proclamation has been duly served, accord- 
“ing to the provisions of this Act, shall pro- 
“ceed to examine the plaintiff or his agent, 
“ and after considering the allegations of the 
“ plaintiff and any documentary or oral evi- 
“dence adduced by him muy pass judgment 
“eg parte against the defendant.” Bat it 
appears to me that the words as to the sum- 
mons or proclamatioh being duly served 
according to the provisions of the Act refer 
to the mode of service directed by Section 45, 
and that it would not be a ground for not 
proceeding with the case that the summons 
was not served through the Collector of the 
District, but by an officer of the Court itself, 
if the summons had been served in the 
manner the Act requires, namely, personally 
when it is practicable, or by affixing a copy 
to the defendant’s place of abode when 
personal service is no possible. 

Section 58 provides that an appeal shall not 
lie from a judgment passed ex parte against 
a defendant who has not appeared, but that 
in all such cases if the defendant shall with- 
in 15 days after any process for enforcing 
the judgment has been executed, or at any 
earlier period show gpod and _ sufficient 
cause for his previous non-appearance, and 
satisfy the Court that there has been failure 
of justice, the Collector may, upon such terms 
and conditions ag to costs or otherwise as he 
may think proper, revive the suit and alter 
or rescind the decree as the justice of the 
case requires. In this case I think there 
was nn ex parte judgment against the de- 
fendants which, if they had been prejudiced 
by the summons having been served on them 
in this manner instead of through the 
Collector of Calcutta, they should have ap- 
plied to have set aside. There would be 
really no reason for setting aside the judg- 
meut if they had noticed of the proceedings 
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The summons having been served on them. 
by a person fiom the Court of Twenty-four 
Pergunnahs would give them notice just as 
well as if it had been served by a peon of 
the Collector of Calcutta. It seems to me 
there is no reason for holding that an, rega- 
larity of this kind by which the party is not 
injured vitiates the whole proceedings and 
renders the decree void ; and as was contend- 
ed for by the learned Advocate-General that 
- the sale should aleo be treated as void, and as 
giving no title to the purchaser. No author- 
ity going to such a length had been quoted 
to us. I think the decree was not rendered 
void by the summons not being served 
through the Collector of Calcutta 

We have then to consider whether the 
plaintiff has made out his case that Nobin 
Chander Bose purchased as a benameedar for 
the 2nd, 8rd, and 4th defendants. As to this 
we have first the stutemenut of Charoo Chunder 
Ghose. It does not appear to me that any 
reason is shown for our thinking that he was 
not telling the truth. I must say that the 
Court is not to give effect to an imputation of 
fraud or falsehood without some evidence 
to support it. He says be did not mention 
anything to Nobin Chunder Bose about the 
auction-sale, nor that Nobin Chunder Bose 
mentioned anything about the purchase to 
him ; that since that time they had no inter- 
view, and that he did not get the rents of 
the portion of the land which was purchased 
by Nobin Chunder Bose after his purchase. 
On crogs-examination the question is put to 
him, and he gives a direct denial. He says :— 
“ The purchased portion of Nobin Bose had 
“not been purchased by us directly, nor in 
“his benamee from the estate of Ashootosh 
“Baboo. I heard before this case about 
“ Kalee Doss Mullick’s purchase of the above 
“portion from Nobin Bose. We have not 
“purchased in the benamee of Kulee Doss 
“Mullick from Non Bose his purchased 
“portion in Ashootosh Deb’s estate.” This 
evidence most distinctly contradicts the case 
of the plaintiff. Nobin Chunder Bose also 
says tbat he made the purchase on his own 
account. Possibly some portion of his evi- 
dence, as where he says how he came to pur- 
chase the. land, is open to observation, but 
there is his statement that.he made the pur- 
chase for himself, and afterwards received the 
rent of the purchased property. It is shown 
that he received money in order to complete 
this purchase, and another which he made 
about the same time from Neel Kant Halder. 
There is no doubt that money which he paid 
came from that quarter. The notes have been 


traced, and so far there is every information 
given as to the very material question, viz., 
where the money cawe from. The plaintiff 
had an opportunity of- investigating that 
matter and showing if he could that, although 
the money was apparently supplied by Neel 
Kant Halder, it was in fact supplied by 
Charoo Chunder and the other defendants. 
No attempt of the kind has been made by 
the plaintiff. Some suspicion, no doubt, is 
thrown upon the case by two dakhilahs, 
which purport ‘to have been given by the 
executors of Ashootosh Deb, a fact not con- 
sistent with the evidence that the rent was 
paid to Kalee Kisto on behalf of Nobin 
Chunder Bose ; but the probable explanation 
of this is that Kalee Kisto was at that time 
employed to collect the rents for Charoo 
Chunder and Shurruth Chunder as well as 
Nobin Chunder Bose. Whether it was by 
design or by mistake that these two dakhilahs 
were so given it is impossible to say, but 
their mere existence is not, J think, sufficient 
to lead us to the conclusion that the statement 
of Nobin Chunder Bose is false, and that he 
was not in receipt of the rent. Kalee Kisto 
has also been examined, and everybody has 
been called, who could throw any light on the 
transaction. Kalee Doss Mullick states that 
after the purchase he took possession of the 
property and received rents from the tenants, _ 
and that Charoo Chunder had no right in the 
property. In this state of the case, the 
utmost that it seems to me, the learned 
Advocate-General is entitled to say, is that 
there is considerable suspicion that it was a 
benamees purchase. I think this alone is not 
sufficient to entitle plaintiff to such a declara- 
tion as he asks for, We must be satisfied 
by evidence that bis case is a true one, and 
that the purchase by Nobin Chunder Bose 
was really a benamee purchase for Charoo 
Chander and the other defendants. The evi- 
dence is not to my mind sufficient fo lead me 
to that conclusion. It would not be so if I 
were trying the case in the first instance, and 
I must notdorget that the case has been tried, 
and it seems to me carefully, by the Judge 
of the Lower Court, and we are asked to say 
that the decision he has come to is*a wrong 
one. 


The appeal must be dismissed with costs. 


Jackson, J—I am entirely of the same 
opinion. On the first part of the case the 
plaintiff asks us, sitting here in appeal, to 
declare that the decree obtained against 
Charoo Chunder and his co-defendants was a 
nullity, and then to go on and oN asido the 
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sale by which the land in dispute was con- 
veyed to Nobin Chunder Bose. I entirely 
concur in the view taken by the Chief Justice 
as to the meaning of the words in Section 56 
Act X of 1859, with reference to a summons 
being duly served according to the provisions 
of that Act. It seems to me that those 
words clearly refer to the mode in which a 
summons is to be served, and not to the 
agency by which it is to be served. If we 
suppose that the plaintiff or that the defend- 
" ants in the rent suit had proceeded by way 
of application to the Revenue Court to set 
aside the ex parte decree on the ground that 
the summons was not duly served under the 
provisions of thé Act, can we suppose that 
the Revenue Court would, adverting to the 
terms of Section 58, have set aside its own 
decree? It must be borne in mind that the 
land in respect of which the arrear of rent 
was claimed is in Dehee Punchannogram, 
which is a suburb of Calcutta, and that the 
occupants of the land lived just within the 
town of Calcutta at a distance ‘which does 
not precisely appear, but which certainly does 
not exceed two or three miles. Can we sup- 
pose that under such circumstances the Col- 
lector-would have held that the summons had 
not been duly served according to the pro- 
visions of the Act, because the serving epee 
was a peon on his own establishment, and not 
on the establishment of a neighbouring Col- 
lector, and that in consequence failure of 
justice occurred, for unless he were of that 
opinion he could not have granted a new 
trial? Then is the plaintiff in the present 
case to be in a better position than the defend- 
ants in the rent suit would have been, if 
they applied under Section 58 Act X of 
1859? It appears to me that he ought not; 
and that there would be considerable danger 
in allowing him so to stand; for otherwise 
instead of submitting the question as to the 
regularity of the rent decree obtained to the 
Court which granted it, it would be leaving 
the matter toebe tried by a different Court, 
and considerable facility would thug be afford- 
ed for collusion between the plaintiff and the 
defendant for the purpose of defeating a 
third partp, the purchaser of the land sold. 
But in addition to that, it seems to me to be 
extremely doubtful whether the Civil Court 
which includes not only the Court of the 
District Judge and of the Subordinate Judge, 
but also that of the Moonsiff, is competent to 
enquire into the regularity of decrees obtain- 
ed in the Revenue Court, and either set them 
aside, or treat them as nullities on the ground 
of greater #f less irregularities in the proceed- 


ings. But even if we admit that the decre: 
ought in this case to have been set aside, 
and that the Civil Court might deal with i; 
as the plaintiff asked, will the sale for thas 
reason be annulled? As far as I am aware, 
all the decided cases in this Court tuke th) 
clear position that under such circumstance- 
the sale which has been held in execution of 
a decree, either of the Civil or the Revenu) 
Court does not fall simply because ili 
decree has been afterwaids set aside. 
J think, therefore, that this Court could not 
on the ground contended for by plainti? 
even if it were made out, declare the sale t) 
be änvahd. 

On the question of fact, I would only ob- 
serve that the circumstances of suspicion 
which have been dwelt upon by the learned 
Advocate-General, and to which the Chirf 
Justice has adverted in his judgment, arc, 
patting them at the highest, only cireum- 
stances goiug to show that the successiv) 
purchasers of the property in suit may hav 
purchased it for some persons other tha. 
themselves. Howsoever far in that direc- 
tion they might go, they could only beneft 
plaintiff, as the Advocate-General clearly 
saw, if there had been clenr evidence ind - 
cating possession on the part of Charo) 
Chunder. It seems to me that the evidence 
adduced by plaintiff oy that point falls vei 7 
far short of what is necessary. On th; 
question of fact, we must also bear in miu 1 
that we have the evidence of Charco 
Chunder, Nobin Chunder Bose who has no'y 
no interest in the matter (because if he made 
the purchase benamee for Chiatoo Chunder 
and others, he had himself no interest, and f 
he purchased on his own account, hisintere. t 
has passed to Kalee Doss Mullick), Kalco 
Doss Mullick ond Chunder Nath Nag, a 
person of considerable respectability, who his 
no immediate interest in the property, 
although. his wife Nisleadinee seems to hava 
some interest. 


I entirely agree with the Chief Justice in 
thinking that, if we were trying the case.: s 
Judges of firat instance, we could not, upca 
the evidence as it stands, give a judgment 
iu favor of plaintiff. Here we havo, in ad- 
dition to the weakness of the plaintiffs cas», 
the opinion of a Subordinate Judge thorough- 
ly versed in such matter and well qualificd 
to give an opinion on the subject. 


I agree, therefore, in thinking that th s 
appeal must be dismissed with costs, 

Mitter, J.—I om of the same opinio». 
I do not think that the mere fact ùi 
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non-service of summons according to the pro- 
visions of the Act is sufficient to render a de- 
cree passed by a Court of competent jurisdic- 
tion an absolute nullity ; for, it is clear from 
the provisions of Section 119 of Act VIII of 
1859, as well ns fiom those of Section 58 Act 
X of the same year, that unless such a decree 
is impeached within the time prescribed by 
those Sections its validity cannot be ques- 
tioned afterwards. Ifa decree passed by a 
Court of competent jurisdiciion were, as 
contended by the appellant, an absolute nul- 
lity merely because the summons had not 
been duly served, the Legislature would not 
bave made those provisions for having such 
a decree set aside Within a prescribed period 
of time. I have farther to remark that the 
objection as to the validity of the decree does 
not affect the sale to the purchaser Nobin 
Chunder Bose, and in that respect the case 
falls within the principle laid down in the 
case of Jan Ali, reported at page 56 of 
Volume [* Bengal Law Reports. In that 
case, a suit for arrears of rent had been 
brought against the plaintiff, and an ex parte 
decree passed against him. While that de- 
cree was in force, the plaintiff's property was 
Bold in execution, and purchased bond fide 
by one of thedefendants. The decree was 
afterwards set aside on the application of the 
plaintiff under the provisions of Section 68 
Act X of 1859 upon the ground that he had 
been kept in ignorance of the proceedings 
instituted against him by the fraud of the 
plincipal defendant. But notwithstanding 
the reversal of the decree, the Court refused 
to interfere with the sale on the ground 
that at the time when it was ‘made the decree 
was in full force. 


As to the question of benamee I bave 
nothing to add. It seems to be quite clear 
that the plaintiff has given no tangible evi- 
dence on the strength of which it can be 
held that the purchase made by the defendant 
Nobin Chundern was a benamee purchase for 
the defendants 2, 3, and 4. 





The 7th March 1873. 


Present: 


The Hon’ble Dwarkanath Mitter and E. G. 
Birch, Judges. 


Ancestor’s Fraud— Pleadings, 
Case No. 927 of 1872. 





* 10 Weekly Reporter, Civil Rulings, 154. 
? 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 27th 
March 1872, affirming a deciston of the 
Subordinate Judge of that district, dated 
the 23rd August 1871. 


Golam Koodsee Chowdhry (Plaintiff) 
Appellant, 


versus 


Johoorunnissa Khatoon and others (Defend- 
ants) Respondents. 


Baboo Grish Chunder Ghase for Appellant. 


Baboo Romesh Chunder Mitter for 
Respondents. 


Where the agreement which formed the basis of a suit 
was found to have been entered mto by the plaintiff, and 
the defendant’s ancestors in furtherance of a fraud, it 
was held that defendant was at liberty to show what 
the real circumstances were under which the argeement 
was entered info, even though it disclosed the fraud of 
his own ancestor. 


Mitter, J.—It ‘appears to us that this 
special appeal must fail. 


Both the Lower Courts have concurrently 
found as a fact that the agreement which 
formed the ‘basis of this suit was entered 
into by the plaintiff and the defendant’s 
ancestors in furtherance of a gross fraud 
jointly committed by them and another person 
named Zumurooddunnissa against the credit- 
ors of Zumurooddunnissa. 


It has been argued before us that it was 
not open to the defendant to go behind the 
agreement and to rely upon a state of facts 
which discloses the fraud of his own ancestor. 


We are clearly of opinion that this objec- 
tion is untenable. It cannot be contended 
for one moment that, because the plaintiff 
did not like to disclose the real circumstances 
under which the agreement in question was 
entered into between the parties, the defend- 
ant shouldbe prevented from showing what 
those circumstances were ; and it would be 
coutrary to all rules of equity and good con- 
science to hold that the plaintiff ought to be 
permitted to commit a second fraud on the 
basis of the one already committed by him 
and the defendant’s ancestor. I have had 
frequent occasions to consider this point, and 
I think that there can be but one answer to 
suits of this kind, namely, that of dismissal. 


The appeal is dismissed with costs. 
Birch, J—I concur. N 
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Present: 


The Hon’ble Dwarkanath Mitter and E. G. 
Birch, Judges. 


Indivisible Tenure—Rent Suits. 


Cases Nos. 871, 892 to 899 of 1872. 


Special Appeals from a decision passed by 
the Judge of Midnapore, dated the 22nd 
February 1872, affirming a decision of 
the Moonstff of that district, dated the 
16th September 1871. 


Messrs. R. Watson and Co. (Plaintiffs) 
Appellants, 


Versus 


Kristo Mohun Rakhit and others (Defendants) 
i Respondents. ‘ 


Mr. R. T. Allan and Baboo Bhowanee 
Churn Dutt for Appellants. 


Baboos Kumla Kant Sen, Sreenath Ban- 
erjee, and Jogendro Nath Bose for Re- 
spondents. 


An indivisible tenure cannot be split up into parts with 
a view to the institution of different suits against the 
tenants for arrears of rent. 


Mitter, J.—In these cases we do not think 
it necessary to express any opinion on the 
preliminary objection which was raised by 
the plender for the respondent under the 
provisicns of Section 102 Act VIII of 1869 
B. C. It is suficient for us to say that both 
the Lower Courts have concurrentlf found 
that the tenure in question was one indivisible 
tenure, and the plaintiff, special appellant, had 
no right to split it up into different parts and 
to institute different suits against the tenant 
for arrears of rent. It has been contended 
that the Lower Courts have misunderstood the 
settlement proceedings ; but this contention 
has not been made out to our satisfaction. 


We dismiss these appeals, and we allow 
costs in those cases in which the respondents | 


have apponre®, 
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Thé llth March 1873. 


Present: 


` The Hon’ble Dwarkanath Mitter and W. 
Ainslie, Judges. 


Family of Maharajah of Chota Nagpore— 
Succession— Custom—Hindoo Law— Onus Pro- 
bandi— Presumption. 


Case No. 229 of 1871. 


Regular Appeal from a decision passed by 
the Deputy Commissioner of Loharduggz, 
dated the 26th September 1871. 


Thakoor Jeetnath Sahee Deo (Defendant) 
Appellant, 


VErsUus 


Lokenath Sahee Deo (Plaintiff) Respondent. 


Messrs. J. T. Woodroffe and R. E. Twidale, 
and Baboo Mohesh Chunder Chowdhry 
for Appellant. 


Mr. C. Gregory for Respondent. 


An action was brought by the members of a junio 
branch of the family of the Maharajah of Chota Nas- 
pore to recover possession of a fourth share of certain 
moveable and immoveable properties which origwally 
formed part of an estate granted to one Thakoor A. S, 
a junio. member of the family, for his maintenance by r 
former Maharajah. On A. Bos death, the eldest of his 
surviving sons succeeded to the thakooreo guddee, and 
one of his younger sons Thakoor B. S., the admitted 
common ancestor of the parties, obtained a portion of 
that estate for his maintenance, including the propertie» 
in dispute, and the last person sesed of them until her 
death, was L. 8. as the representative of her decease} 
husband D. N. Plaintiffs case was that D. N. having 
died without issue, all the properties ought, “ accordi. te 
to the Hindoo shasters and th& custom of the family.” 
to be divided equally between all the surviving msle 
desemmdants of the common ancestor, “ defendant’s ansner 
being that, according to the long-establahed custom of 
the family of B. S., he (defendant), as the 1epresentative 
of the eldest branch thereof, was entitled solely and cz- 
clusively to the properties in dispute :” 

Hzr, that the burden of proving the affirmative liy 
upon the panii Whore claim was not based upon tua 
ordinary doo Jaw of inheritance ; but upon a special 
custom without reference to claimants’ positions in the 
family, or their capability to satisfy the conditions of 
hairahip i 


HELD that as, according to the custom in the eldest 
branch of Thakoor A, 8.’s family, the property left by a 
childless member devolved on the eldest or the guddec 
thakoor, and as defendant’s position in B. S.’s branch 
of the family was similar, $, ¢., that of a thakoor, he had 
every right to contend that the same custom must b> 
presumed to obtain in both until the contrary was 


proved, 
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| 
Luohmeenath 
bahoo, 


En Sahee 
Goopeenath Sahee. 
Forani Takes. 


Jonardun Sahes. 
Lokenath Sahae, 
Plann. 


Pe 8S ahea. 
ial Sahee, 


BULBHUDDUR SAHER, 
Deonath Sahee, widow Lalon Sham 
Kooer, whose estate is 1n dispute. 


Kopeelneth Sales, 
tsueless, 


pooknud Sahoe 
l 
Mudsoodon Sahea, 
| 
tssueless, 


| 
Shxbmath Sahoo. 

| 

| 


Jeetnath Rahee, 


ugeurnath Bahes. Trilokenath Sahee, 
Deferdant. 


a) 


Mitter, J—Txs parties to this suit are 
members of a junior branch of the family of 
the Maharajah of Chota Nagpore, and the 
relation in which they stand to each other 
may be seen from the short genealogical tree 
given at the head of this judgment. 


The plaintif baought this action, as the 
representative of his father Jonardun Sahee, 
to recover possession of a fourth share of the 
moveable and immoveable properties men- 
‘tiomed in the schedule attached to his plaint. 
These properties, it is admitted on both sides, 
originally formed part of an estate, which 
was granted to one Thakoor Aynee Sahee, 
for his maintenance by one of the former 
Maharajabs of Chota Nagpore; the suid 
Thakoor Aynee Sahee being one of the junior 
members of the family of the grantor. On 
the death of Thakoor Aynee Sahee, the 
eldest of his surviving sons succeeded to the 
tbakooree guddee, as well as to the bulk of 
the estate above referred to, and one of his 
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younger sons Thakoor Bulbhuddur Sahee, the 
admitted common ancestor of the parties, 
obtained a portion of that estate for his main- 
tenance, The properties now in dispute 
formed part of the share thus obtained by 
Thaokoor Bulbbuddur Sahee, and the person 
last seised of them was Lalun Sham Kooer, 
who held the same as the representative of 
her husband Deonath Sahee, deceased, down 
to the dnte,of her death, which took place on 
the 12th of Jeyt 1927 S. E. 

The case of the plaintiff as set forth in his 
plaint was that Deonath Sahee having died 
without issue, all the properties in question 
ought, “according to the Hindoo shasters and 
the custom of the family,” to be divided 
equally between all the surviving mule de- 
scendants of the common ancestor Thakoor 
Bulbhuddur Sahee, and as there are four such 
descendants, namely, the plaintiff’s father 
Jonardun Sahee, the defendant Jeetnath 
Sahee, and the two plaintiffs in Regular 
Appeal No. 230 of 1871, whose names are 
Joynath Sahee and Luchmeenath Sahee, the 
plaintiff, as the representative of his father 
Jonardun Sahee, laid claim to a fourth share 
of those properties. 

The answer of the defendant Jeetnath 
Sahee was to the effect that, according to the 
long-established custom of the family of 
Thakoor Bulbhuddur Sahee, he, the said de- 
fendant, os the repesentative of the eldest 
brauch thereof, is entitled, solely and exclu- 
sively, to the properties in dispute, and that 
Lalun Sham Kooer had, a short time before 
her death, made a verbal gift of all the move- 
able properties in her possession in his favor. 

In this state of the pleadings, the Deputy 
Commissioner of Lohardugga, who tried this 
case in the firat instance, laid down the follow- 
ing issues, namely :— -a 

l1st.—“ Whether according to the family 
‘‘ oustom, the plaintiff is entitled to a fourth 
“share of the property in dispute, or the 
“defendant to the whole in consequence of ’ 
“his being descended from:an elder branch 
“of thefamily?” ; 

2ndly.—“ Whether the deceased Lalan 
“Sham Kooer made a gift of her personal 
“ property to the defendant, and if-so, whether 
“ such gift is valid?” and 

3rdly.— What is the annual income of 
“the estute and the value of the personal 
‘properties, &c., taken possession of by the 
* defendant.” 

The learned Deputy Commissioner found 
the first and second issues in favor of the 
plaintiff, and accordingly gave him a decree, 
leaving the third issue ¢o be determined in 


1873. ] Civil 


execution.’ Hence the present appeal by the 


. defendant. 


We are of opinion that the decision of the 
Jenarned Deputy Commissioner is erroneous, 
and ought therefore to be set aside, 


We think there can be no doubt whatever 


that the burden of proving the affirmative of 


the first part of the first issue lies upon the 
plaintiff, and we are by no means prepared to 
say that he has succeeded in discharging that 
burden. ‘The learned Deputy Commissioner 
seems to have thought that the previous 
decisions of the Civil Court bearing date the 
dth of March 1815 and the 8rd of May 1834, 
respectively, are *sufficient to make out a 
strong prima facie case, in the plaintiff’s 
favor, and he has accordingly thrown the 
whole burden of proof on the defendant. 
But in this opinion we are wholly unable 
to concur. The only point which was deter- 
mined by the decisions above referred to 
was that on the death of any member of 
Thakoor Bulbhuddur Sahee’s family, all the 
sons of the deceased are entitled to obtain 
equal shares of the estate left by him. But 
there is a wide gulf between that point 
and the point upon which the plaintiff has 
thought fit to rest his claim in the present 
case. That claim, it should be borne in mind, 
is not based upon the ordinary Hindoo law of 
iuberitance. The plaintiff does not say that 
Jonardun Sahee, Jeetnath Sahee, Joynath 
Sahee, and Luchmeenath Sahee are entitled 
to participate equally in the estate of Deo- 
nath Sahee because they are his heirs under 
that law. Indeed, such a statement would 
have been manifestly untenable, it being 


beyond all question that the said individuals. 


eaunot under any circumstances be consi- 
dered as related to Deonath Sahee as sapin- 
das of equal degree, and therefore entitled to 
take as co-heirs. But the plaintiff relies 
upon a special custom by virtue of which 
he says, all the surviving male descendants 
of the common gncestor Thakoor Bulbhuddur 
Sahee, are entitled to obtain equal shares of 
the properties left by a childless member of 
the said Thakoor’s family, without any refer- 
ence whatever to their position in the family- 
tree, or to their capubility to satisfy the con- 
ditions of beirship laid down by the ordinary 
Hindoo shasters. Such a‘custom is, on the 
face of it, quite different from that established 
by the decisions relied upon by the learned 
Deputy Commissioner, and we are therefore 
unable to see how those decisions can help 
the plaintiff in the smallest degree, either 
duectly or indirectly. 
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If therefore we leave aside the two deci- 
tions above referred to, the only other evidence 
produced by the plaintiff of which we need 
take any notice in our judgment is the testi- 
mony given by his witnesges. We are of 
opinion, however, that this testimony is enti- 
tled to no weight whatever, and we feel little 
hesitation in making this remark, not only 
because the learned Deputy Commissioner 
who examined those witnesses, and who 
had therefore the best opportunity of judg- 
ing of their credibility, does not seem to have 
placed any reliance upon their evidence, but 
also because the insufficiency of that evidence 
was virtually conceded before us by the 
pleader who argued this case on behalf of the 
plaintiff. It is true that the said witnesses 
all start with the assertion that Jonarduo 
Sahee, Jeetnath Sahee, Joyoath Sahee, and 


Luchmeenath Sabee are the four persons who 


are entitled to succeed to the estate left by 


Deonath Sahee, deceased, but we think that 


they have completely failed to furnish us with 


auy reliable materials on the streugth of 


which that assertion can be deemed sufficient 
to’prove the custom relied upon by the plain- 
tiff. The first witness Sreenath Sahee men- 
tions only one instance in support of the said 
custom. He says first of alk :—“ Tt is a custom 
“in vogue inthe family of both parties 
“that the brothers become entitled to equal 
“ shares. The eldest son does not receive the 
“whole property.” ‘This statement is, as we 
have already observed, by no means sufficient 
to prove the plaintiffs case. He, the witness, 
then goes on to say :—“ Sham Soonder Sahee 
had (3 ?) sons ; Munee Sahee, Hem Sahee, 
“ Lochun Sahee, and Dheanee Sahee were his 
“gons. Lochun Sahee died leaving no issue ; 
“ whereupon his three surviviug brothers, viz., 
“ Munee Sahee, Lochun Sahee, and Dhennee 
‘“ Sahee received his property.” This state- 
ment seems to be inconsistent on the very 
face of it, and it is scarcely necessary to ob- 
serve that it would not advance the plaintiffs 
case in the least even if we accept it ns 
true. The second witness Lil Moheep 
Narain says :—“ It is a custom in vogue in- 
“the family that, if one of four brothers die 
“ without issue, the three surviving brothers 
‘¢ divide the share left by him equally among 
“ themselves, and not give the whole to the 
“eldest brother.” It is clear that the pre- 
sent case is not one between brothers, and 
it is therefore beyond all question that the 
above statement is wholly beside the 
question upon which the plaintiffs claim 
depends, The witness then goes on to state 
that he is a stranger to the family, and 
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mentions the case of one Anund Sahee, who 
is admittedly an illegitimate member of the 
family. 

The third witness Padum Lochan Sahee 
is no doubt a»member of the family ; but 
his evidence is not a whit better than that 
of the two preceding witnesses. After 
stating that the plaintiff is entitled to a 
fourth share of the estate left by Deonath 
Sahee, this witness goes on to say :-—‘* Sham 
‘© Soonder Sahee was the brother of Bul- 
“bhuddur Sahee. Sham Soonder Sahee had 
“three sons to wit; Nuthoo Sahee, Kaloo 
‘c Sahee, and another whose name I do not 
“know. The heirs of Nuthoo Sahee are 
‘ Bhoopnath Sahee and Indernath Sahee, 
“&o., &c. The property left by the son 
“having no issue was equally divided by 
“the heirs of Nuthoo Sahee.” Now it is 
admitted on both sides that neither Nuthoo 
Sahee nor Kaloo Sahee was the son of 
Sham Soonder Sahee, and it is therefore 
perfectly clear that the whole of the above 
statement made by the wiiness mast full to 
the ground. On cross-examination the 
witness was obliged to admit that, with the 
exception of the case of Nuthoo Sahee and 
Kaloo Sahee, “ there was no one dying with- 
out issue to his knowledge.” 

The fourth witness Deonath Snahee says :— 
“ Perhaps Sham Soonder Sahee had four 
“sons, of whom two were blessed with 
“ children, and two left no offspring, when 
“two of them died, leaving no male issue, 
“the surviving two divided their property 
‘between themselves,’ and he adds towards 
the end of his deposition :—‘ If one of four 
“brothers die without leaving any offspring, 
“his surviving brothers get his property 
“equally divided. Z have never seen 
“such a oase.” It is manifest that state- 
ments of this description are too worthless to 
require any comments. 

The fifth ond past witness, whose testi- 
mony has any bearing on the point under 
our consideration, is Rughoobur Sahee. He 
says :—“ Sham Soonder Sahee had four 
‘gong ; two of them Nuthoo Sahee and Hem 
‘“‘Sahee have left their children, and the 
“ other two have died withoutissue. Nuthoo 
4“ Sahee and Kaloo Sahee took their pro- 
“perty ; they lived in commensality.” It 
is scarcely necessary for us to repeat that 
these statements are incorrect, for it is ad- 
tnitted that Nuthoo Sahee was not the son 
of Sham Soonder Sahee, 

The above is all the evidence which the 
plaintiff has produced to prové the custom 
upon which he has thought fit to rest his 
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case. The defendant has, on the other 
hand, produced several witnesses in support 
of the custom relied upon by him, and 
we are bound to say that those witnesses 
have clearly proved that in two instances at 
least the said custom was followed in Tha- 
koor Bulbhuddur Suahee’s family. Whether 
the evidence given by the said witnesses 
would have been deemed sufficient, if the 
burden of proof had been primarily upon 
the defendant, is a question, which we need 
not pause to determine. But it seems to us 
perfectly clear that it is, at any rate, quite 
atrong enough to rebut the case attempted 
to be made out by the witnesses produced 
by the plaintiff. á f 

There is another point in the defendants 
case with reference to which we wish to 
make a few remarks, It seems to be ad- 
mitted on both sides that, according to the 
custom prevalent in the eldest branch of 
Thakoor Aynee Sahee’s family, the property 
left by a childless member devolves on the 
eldest or, in other words, on the member 
who is in possession of the guddee, and 
who is therefore called the “guddee tha- 
koor.” Now the position accupied by the 
defendant in Thakoor Bulbhuddur Sahee’s 
branch of family, appears to be precisely 
similar to that oecupied by the guddee 
thakoor in his own branch, it being admitted 
on both sides that he, the defendant, is a 
thakoor, and that the junior members of his 
branch of the family puy the rents due 
from them on account of the shares in their 
possession through him. Under such cir- 
cumstances, the defendant has every right 
to contend that the two branches above re- 
ferred to, being descended from the same 
stock, the same custom must be presumed 
to obtain in both of them until the contrary 
is proved by the clearest and most satisfac- 
tory evidence. The learned Deputy Com- 
missioner in dealing with this argument 
observes as follows :— 

‘The defendant further places great re- 
“liance on the decision of the 23rd February 
“1815, exhibit No. 3 for the plaintiff, in that 
“it was ruled in that case that Rughoonath 
“& Sahee, who was the head of Juggurnath 
“ Sahee’s family, that is, the eldest branch, 
“ was entitled to succeed to the property of 
“ another junior member of his family who 
“has died without issue, thus showing this 
“to be the family custom. This no doubt 
“ was held to be the custom in the family of 
“ Juggurnath Sahee, but the plaintiff’s con- 
“tention is that the same custom is not pre- 


‘valent in Bulbhudder Sahee’s family, and 
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“it certainly does not seem to me’ to follow 
“asa matter of course that, because a cus- 
“tom prevails in Juggurnath’s family, that 
“is, the Thakoor’s family, it should there- 
“ fore prevail in Bulbhuddur’s family. On 
“ the contrary, it has been clearly shown ‘be- 
“ fore that one custom at any rate, viz., the 
‘one of the direct heirs of the eldest brarch 
' “holding a larger share than those of the 
“younger branches and succeeding to the 
“ title of thakoor is not applicable to Bul- 
“bhuddur’s family, and it seems to me in 


~- “the absence of all reliable evidence more 


“ reasonable to argue that the other custom 
“ also is not applicable than that it is.” 

But we do not think that this is a fair way 
of putting the argument. The presump- 
tion rather is that both the branches, 
being offshoots of the same family, are 
governed by the same custom until the con- 
trary is proved, and it does not follow that, 
because they differ in respect of one parti- 
cular custom, they must necessarily differ in 
respect of every other. 

It has been argued that the plaintiff is, at 
any rate, entitled to take his stand upon the 
ordinary Hindoo law of inheritance, inas- 
much as his father Jonardun Sahee appears 
to be the nearest sapinda of Deonath Sahee. 
We are of opinion that this was not the case 
which the plaintiff attempted to make out in 
the Court below, and we cannot therefore 
allow him to fall back upon it at this Jate 
stage of the proceedings. It is true that 
there are some passages 1n his plaint in which 
reference is made to “ the Hindoo law ” and the 
“ Hindoo shasters ;”’ but the whole context of 
that document leaves no resonable doubt in 
our mind that those passages were introduced 
in it merely for the purpose of giving addi- 
tional force and validity to the special cus- 
tom upon which he based his suit, it being n 
doctrine both of that law and of those shas- 
ters that ‘immemorial custom is transcendant 
law.” Were it otherwise, we cannot under- 
stand why the plaintiff contented himself 
with claiming only a fourth share of the pro- 
perties in dispute, or why it was that he 
acknowledged the right of Jeetnath Sahee, 
of Joynath Sahee, and of Luchmeenath 
Sahee to participate in those properties, 
when it is perfectly clear that no such right 
could possibly be claimed by those individuals 
under the ordinary Hindoo law of inherit- 
ance, Indeed, the very passages in which 
the plaintiff appeals to the Hindoo shasters 
in support of his father's right to succeed to 
a fourth share of the properties in question, 
also affirm t#fe right of Jeetnath Sahee, of 
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Joynath Sahee, and of Luchmeenath Saheo 
to obtain equal shares in those properties, 
and this fact alone is sufficient to show be- 
yond all reasonable doubt that, in invoking 
the said shasters, the plaintiff had no inten- 
tion whatever to rely upon the ordinary rules 
of succession laid down therein. 


Then again the issues upon which the 
plaintiff went to trial in the Lower Court 
have no reference whatever to the said rules, 
nor is there a particle of evidence on the 
record to show that his father, Jonardun 
Sahea, is the nearest-heir of Deonath Sahec. 
Suppose, for instance, that there isa daugh- 
ter’s son of Deonath Sahee living ? Itis clear 
that in such a case Jonardun Sahee would 
not have the slighest pretence for sayine 
that he is entitled to claim any part of the 
disputed properties under the ordinary 
Hindoo law of inheritance, and this circum- 
stance alone is sufficient to show danger of 
allowing the plaintiff to set up a new case 
which was never put forward by him in the 
Court below. 


Lastly, we wish to observe that the very 
nature of the properties in dispute is suffi- 
cient to raise a strong presumption against 
the theory of their being governed by the 
ordinary rules of succession laid down by 
the Hindoo law. Those properties, it should 
be borne in mind, were held by Deonath 
Sdbee under a grant for maintenance, and it 
would be primé facie inconsistent with the 
nature of such a grant to hold that they are 
subject to such rules, for they might, on such 
a hypothesis, devolve upon such relatives as 
maternal uncles, maternal uncle’s sons, &c., 
and thus be lost to the family for whose sup- 
port they were originally intended. Itseems 
to be admitted on both sides that the repre- 
sentative of the eldest branch of Thakoor 
Aynee Sahee’s family, or in other words the 
guddee thakoor would have been entith cl 
to resume the disputed “properties if there 
were no male descendants of Thakoor Bul- 
bhuddur Sahee living, aod tliris admission 
coupled with the fact that both parties 
were agreed in the Court below in resting 
their respective cases, not upon the ordinary 
Hindoo law of inheritance, but upon custom, 
shows beyond all doubt that it would be 
highly improper to allow the plaintiff to fall 
back upon that law at this late stage of the 
proceedings, 

Holding this view of the case, we do not 
think it necessary to express any opinion on 
thesecond and third issues, and we accordingly 
reverse the decision of the Deputy Commis- 
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sioner, and dismiss the plaintiff’s suit with 
costs both in this Court and in the Lower 
Court. a 


The 18th March 1873. ` 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Breach of Contract—Damages—Act XIV of 
1859 3.1 cls. 9 and 10. 


Case No. 144 of 1872. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 21st March 1872. 


R. P. Brooke (Plaintiff) Appellant, 
versus 


Thomas Michael Gibbon and others 
(Defendants) Respondents. 


Mr. R. E. Twidale for Appellant. 


Moonshee Mahomed Yı usoof 
for Respondents. 


In a suit to recover a sum of money (principal and 
interest) on account of rent paid for a certain mofzah 
which had been farmed out to plaintiff by defendant 
No. 1, but of which plaintiff could not get possession : 

HELD, that the cause of action as laid in the plaint 
was a breach of contract on the part of the principal 
defendant, and the action was one for dameges fallin 
under Act XIV of 1859 s. 1, within the meaning of oL 
if the contract of lease was verbal, and within cl. 10 if 
it was in writing : 

Hex», that the case was not that of a suit for breach 
of an implied contract as distinguished from a contract 
of actual agreement, and that the obligation of the 
defendant to mee Bee the loss caused to the plaintiff 
was not one merely which the law raises upon a state of 
circumstances independently of any actual agreement, 


Phear, J.—In this case there has been no 
trinl of any question of fact in the Court 
below ; nor any admissions of fact between 
the parties. But the Lower Court has dis- 
missed the plaint on the ground that, having 
regard to the nature of tlie cause of action 
apon which the plaintiff comes into Court, 
the suit is barred by lapse of time. Unfor- 
tunately, the plaint is for some reason or 
another exceedingly vague and ill-drawn. 
But it states expressly that the plaintiff 
claims to recover Rs. 5,000 principal, and 
Ra, 3,275 interest thereon, on account of rent 
paid for a certain Mouzah Bunkutwa Beebee. 
And it further states that the particulars are 
that this mouzah along with other mouzahs 
was farmed out by the first defendant to the 
Roopoleah Factory (which is represented by 


h 


Hi 
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the plaintiff) from 1272 to 1278 Fuslee ; that 
the factory has invariably paid rent of the 
said mouzah up to 1273; but that the 
mouzah in question had, from a previous 
time, been in the farm of the defendant 
No: 2; and that consequently the factory, 
that is the plaintiff, could not get possession 
of: it. / 

We suppose that the ordinary meaning is 
to be attributed to the words here used 
“ farmed out,” and that the statement is in 
effect that the mouzah was let on lease 
by the first defendant to the plaintiff. And 
indeed, the learned- Advocate who has 
appeared for the appellant admits that the 
cause of action is foundtd upon’ a lease 
of this mouzah, together with others made 
by the defendants to the factory. If this be 
go, it seems to us that the cause of action 
laid in the plaint is simply a breach 
of a contract on the part of the principal 
defendant in this particular, namely, that 
while he had leased the specified mouzah 
with other mouzahs to the plaintiff, and the 
plaintiff had duly paid rent therefor accord- 
ing to the terms of the lease, yet the 
defendant did not, as he was bound by this 
contract to do, give this mouzah into the 
possession of the plaintiff. 

We say bound “by this contract,” be- 
cause unless he was bound by the terms of 
the lease, express or implied, to give posses- 
sion, the plaint does not appear to disclose 


‘or point to any other ground of obligation 


on his part to give possession, and therefore 
fails to show a cause of action. 

The plaint ends by stating that the cause 
of action arose on the 24th October 1867. 
And it seems that the plaint was filed on 
Thus more than 
three years had elapsed from the time when, 
according to the statement of the plaintiff, 
the cause of action had accrued to the 
plaintiff up to the time when the plaint 
was filed. 

If the interpretation of the. plaint which 
we have just made be acce ted, and we 
do not see how any other can be reasonably 
put upon it, then it would seem that the 
cause of action even accrued gome time 
prior to the 24th October 1867. 

The Subordinate Judge thus states his 
reason for thinking that the suit, which the 
plaintiff has brought, is barred by lapse 
of time. 

“TJ consider this suit barred both under 
“the old and new laws of limitation; for 
“under Clause 9 Section 1 Act XIV of 
“ 1859, a.suit for money due on‘the breach of 
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“any contract, where no written engagement 
“ to repay the money exists (asin the present 
“ case) should be instituted within three 
“years from the time when the breach of 
“ contract in respect of which the suit is 
“brought first took place. Now, in the 
& present case, the plaintiff claims a refund of 
“the thika rents paid for 1272-73 Fuslee, 
“on this allegation of a breach of contract 
“that plaintiffs factory never obtained pos- 
“ session of Mouzah Bunkutwa Beebee that 
“ had been leased to the factory above stated ; 
“and therefore the plaintiff is entitled to 
“ this refund, in other words, that on defend- 
“ant’s failure to fulfil his side of the con- 
“tract, the law “implied upon his part a 
“binding engagement to pay back the 
“money ; consequently, it is clear that this 
‘Section prescribing three years’ limitation 
“applies in this case.” , 

It appears to us that the Snbordinate 
Judge is substantially right in his result, 
though not entirely so in his reasoning. 
We have already said that the plaint as we 
read it, amounts to a complaint that the prin- 
cipal defendant has not performed his side 
of a certain contract of lease; and on 
that ground the plaintiff seeks to recover 
damages assessed at such an amount as will 
in effect be a refund of the money which he 
considers he has paid in respect of this 
particular mouzah without return. We think 
this is simply a suit for breach of contract 
which falls within the meaning of the 9th 
Clause of Section 1 Act XIV of 1859, if 
the contract of lease was verbal ; and with- 
in that of the 10th Clause, if it was in 
writing, the plaint does not state whether the 
contract was verbal or in writing. 

This is not, to our mind,' the cage of a suit 
brought for breach of an implied contract as 
distinguished from a contract of actual agree- 
ment within the special meaning given to 
this term implied contract by the learned 
Judges of the Bombay High Court who 
decided the case which is reported in the 
5th Volume of the Bombay High Court 
Reports, page 16. As we understand the 
present case, the obligation on the side of 
the defendant towards the plaintiff on the 
facts which have occurred is an obligation 
to make good the loss which occurred to the 
plaintiff in consequence of his, the defendant’s, 
breach of a contract made by an actual 
agreement of lease between the parties. It 
is uot merely an obligation which the law 
raises upon a state of circumstances in- 
dependently of any actual agreement between 
the parties tf be affected by it, =. 
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It appears to us, therefore, that the judg- 
ment of the Court below was in the resuls 
correct, and ‘that this appeal must be dis- 
missed with costs. 


The 18th March 1878. 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Possession—Presumption—Produce. 


Case No. 925 of 1872. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
10th Alay 1872, reversing a decision of 
the Moonsiff of Bishenpore, dated the 
27th July 1871. 


Boiddo Nath Mokoor (Plaintiff) Appellant, 


Versus 


Dumoyuntee Debir and another (Defendants) 
Respondents. 


Baboo Hem Chunder Banarjee for 
Appellant, 


Baboos Jugodanunad Hookerjee, Umuren- 
dro Nath Chatterjee, and Grish Chundcr 
Mookerjee for Respondents. 


In a case of disputed T where the question 


was whether a plot of land belo to plaintiffs or tw 
defendant’s mouzah, and the Court of firat instance 
found that in a series of transactions between the Revenue 
officers of Government and the owners of these tivo 
mouzahs the land had been treated as a portion of plaint- 
iff's mouzah without objection on the part of defendant : 

Herp that the Lower Appellate Comt was wrong in 
assuming that, plaintiff wes not in possession, merely 
because he had failed to prove that he had taken any 
produce of this particular portion of land. 


. Markby, J—TxHe question in this case is 
a simple question as to whether a certain plot 
of land being about 40 þeegnahs of jungle 
lund belongs to the plaintiff’s Mouzah Chow- 
kunda or to Mouzah Khodrah of which the 
defendant is the putneedar. The Moonsitf 
in the opening part of his judgment makes 
an observation upon the plea of limitation 
which possibly is not strictly correct ; but 
what, we think, he means to say, is that this 
is a suit which is to be decided not upon the 
question of limitation, but on the general 
merits of the case; and in that we think 
he was right. Then proceeding upon that we 
understand him to say that, upon the evidence 
before him, he found that in a series of 
publie transactions which took place between 
the Revenue officers of Government and 
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the owners of these two mouzahs on a num- 
ber of successive occasions, this land was 
treated as a portion of Mouzah Chowkunda, 
whereas on the other hand when the defend- 
ants mouzah was demarcated, this land was 
not included therein. We understand the 
Moonsiff to find upon that that this land is a 
land belonging to the plaintiff's Mouzah 
Chowkunda, and not to the defendant’s 
Mouzoh Khodrah. , The Lower Appellate 
Court gets rid of that finding as far as we 
can understand his judgment simply upon 
this ground that the plaintiff has not proved 
his possession of this particular piece of 
land, that is to say, he has not proved by 
oral evidence any taking or cutting of trees, 
or taking any other produce on this parti- 
cular portion of the land, that- being the 
only act of ownership which the nature of 
the land would admit of. There we think 
the Lower Appellate Court has clearly made 
an error, The general possession on one 
side of the plaintiff of his mouznh, and on 
the other side of the defendant of his mou- 
zah, was not in dispute, and as soon as it is 
established that this land is part of the 
plaintiff's mouzah, the presumption that 
he was in possession of it, in the absence of 
any evidence to the contrary, is almost 
irresistible, We think the Lower Appellate 
Court was wrong in assuming that merely 
because the plaintiff failed to prove that he 
had taken any produce of this particular 
portion of the land, he was not in possession. 
He had, as pointed out by the Moonsiff, 
shown that whenever the question of owner- 
ship of this portion of the land came into 
question, he successfully asserted that it 
belonged to him, whereas the defendant, who 
must have known at any rate when hie 
own land was demarcated, that his title was 
not acknowledged, never raised any objection. 
The question, of course, is one of fact which 
we cannot deal wth in special appeal, and 
we cannot accept tbe present decision of the 
Lower Appellate Court as satisfactory. 

We, theréfore, remand this case to the 
Judge, and direct him to consider the whole 
case as it has been considered by the Moon- 
siff, and to decide it accordingly. 


The 18th March 1878. 


Present: 

The Hon’ble W. Markby and E. G. Birch, 
Judges. 
Khatta-books—Settlement of Accounts —Slamp 
Paper. 


Caso No. 1066 of 1872. 
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Special Appeal from a decision passed by 
the Deputy Commissioner of Maunbhoom, 
dated the 25th April 1872, reversing a 
decision of the Moonsiff of Nakhda), 
dated the 1st September 1871. 


Grindra Coomar Dutt Chowdhry (Plaintiff) 
Appellant, 


VETSUS 


Mohessur Bhuttacharjee (Defendant) 
Respondent. 


Baboo Gopaul Lall Mitter for Appellant. 


Baboo Mohinee Mohun Roy for Respondent. 


Where two parties haying dealmgs think it necessary 
to inspect the state of accounts between them, and the 
debtor inspects the books of the creditor and signa them 
in acknowledgment of what is due from him, he may 
be sued on such settlement of account without a bond 
executed on stamp paper. 


Markby, J.—Tduis is really a very simple 
case. The plaintiff sued the defendant who 
was his gomashtah, claiming a sum of 
Rs. 1,158-12-8, und interest minus Rs, 420 
which has been paid off on account, It 
appeared that there was some dispute 
between the plaintiff and the defendant ; 
and the plaintiff ’s case was that he dismissed 
the defendant from his service on the 18th 
January 1871; and that upon that date an 
account was made up between them ‚showing 
the above amount to be due from the defeud- 
ant. The'defendant stated that he was 
only liable for Rs. 155-2; he claimed to 
set off the wages which were due to him 
up to the time when the suit was brought 
alleging ‘that he was still in the plaintiff’s 
service; and he also contested certain por- 
tions of the plaintiff’s claim, The plaintiff 
in support of his case put in a khatta-book 
which contains an account signed by the 
defendant in which he states that, having 
understood this account, that is, the account 
which is made up in- the khatta-book, I 
acknowledge to have received from the plaint- 
iff Rs. 1,158-12-3. Now upon that the 
Moonsiff,” notwithstanding this would ap- 
peur to be an account finally settled, 
thought proper to go into the question as to 
whether ‘or not the defendant was really 
linble for certain items which sre mentioned 
in the account. Prima facie, it would not 
be necessary to go into that question; but 
he thought proper to do so, and finding that 
the contention of the defendant in that re- 
spect failed, gave the plaintiff a decree for 
the amount which he claims subject to the 
payments on account but witho interest. 
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When the case came before the Depvty 
Commissioner, he, as it appears to me, wholly 
misconceived the matter. He says that 
the plaintiff, in attempting to sue upon this 
settlement of account on a stamp. of one 
anna only, is attempting to evade the stamp 
law; and that he ought to have a bond 
executed upon a proper stump as required 
for the amount cluimed. 


I know. of no such requisition. This is 
one of the most ordinary transactions of trade 
in this country. Two parties having deal- 
ings, and thinking it necessary to investignto 
the state of accounts between them, the 
debtor inspects the books of the creditor, 
and after inspection of the accounts he signs 
'an acknowledgment of what is due fiom him. 
That has always been treated, as far ng I ain 
aware of, subject of course to certain excep- 
tions as conclusive evidence between the 
parties as to what is due. Indeed, it is anl- 
mitted and very properly admitted by the 
vakeel for the respondent that the Deputy 
Commissioner’s judgment in that respect 
cannot be supported. Itseems to me that the 
case of the plaintiff was really not met at all 
by the defendant, and the Deputy Commis- 
sioner has wholly misconceived what that case 
was; and upon that signed and settled account, 
the plaintiff is clearly entitled to a decree 
which the Moonsiff gave him. 


The judgment of the Deputy Commis- 
sioner will be set aside, and the judgment 
of the Moonsiff restored. The respondent 
must pay the costs both in this Court and in 
the Courts below. 


Birch, J.—I concur. 


The 16th March 1878. 


Present: 


The Howble Sir Richard Conch, Kz, Chief 
Justice, and *the Hon’ble F. A. Glovei, 
Judge. e J 


Act XXIII of 1861 3. 26—Act XIV of 1859 
8. 156—Appeals— Jurisdiction. 


i Case No. 973 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 14th Alarch 1872, reversing a 
decision of the Moonsiff of Monghyr, 
dated the 20th May 1871. 


Hurdyal Singh and others (Defendants) 
Appellants, 


versus 


Kunhya Lall and others (Plaintiffs) Respond- 
ents. 


Moulvie Syud Murhumut Hossein for 


Appellants. 


Mr, R. E. Twidalé for Respondents. 


Although Act XXIII of 1861 s. 26 bars an appeal irom 
an order or decision passed in a suit instituted under Act 
XIV of 1859 s. 15; yet where an appeal was made in such 
a case, no objection taken and the appeal decread, the 
High Court refused to interfere the tower Appellate 
Court's decree having given the plaimtiff that the first 
Court ought to have given. 


Couch, C.J.—Tue alleged title of plaintiff 


' 18 founded upon a succession to the property 


of Keramut Ali, who must have died before 
the year 1819 at the latest, because we find 
that at that time the name of his grand- 
daughter, Mehroonnissa, the daughter of 
Porana, was entered in the register with the 
names of Mussamut Doodun, another daughter, 
and some others. The plaintiff states that hav- 
ing become’the owner by purchase of one share 
in December 1848, he took possession of it, 
that he purchased another share on the dth 
of November 1857 and took possession of 
that, and that he was dispossessed in Novem- 
ber 1870. The Subordinate Judge has 
found that the plaintiff had been in posses- 
sion for more than twelve years when he was 
dispossessed. He was dispossessed in Novem- 
ber 1870; and he brought his suit in Decem- 
ber of the same year. 

If the plaintiff had been advised, as he 
should have been, to rely upon the provisions 
of Section 15 of Act XIV of 1859, he 
would have been entitled tu recover posses- 
sion notwithstanding any title thatthe defend- 
ant might set up. It seems that provision 
of the law was overlookedg und the Moonsiff 
dismissed his suit. 

It is true that by Section 26 of Act XXIII 
of 1861 no appenl lies from an order or 
decision passed in a suit instituted under’ 
Section 15 of Act XIV of 1859; but here 
the appeal was made, and no objection was 
taken to it on that ground by the defendant. 
The Subordinate Judge has made a decree in 
favor of the plaintiff relying partly upon the 
possession for more than twelve years. The 
judgment is obscure in regard to the extent of 
the share to which the plaintiff may have 
become entitled by his purchase ; but when 
we look at the length of time which elapsed 
from the death of Keramus Ali, when the 
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property would be divided, and the possibility 
of various transactions taking place between 
the numbers of the fumily during that time 
until 1848 when the plamtiff first purchased, 
it is a case, I think, in which great effect 
ought to be given to the plaintiff having had 
uninterrupted possession for more than twelve 
years. It is such evidence of title as 
ought to prevail where the title is obscure, 
and transaction may. bave been entered into 
of which no record has been preserved. It 


is true the plaintiff could not have appealed | 


against the decision of the Moonsiff dismiss- 
ing his suit, if it had been instituted under 
Section 15 of Act XIV of 1859; but now 
he has obtained a decree in his favor giving 
him what the Moonsiff ought to bave given, 
we are at liberty, I think, in disposing of 
the special appeal, to look at that circum- 
stances, For that reason I think the appeal 
should be dismissed with costs. 
Glover, J.—I concur. 


* The 17th March 1873. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Rent Suits—Intervenors—Act VIII of 1859 
8. 78—Secondary Evidence— Consent. 


Cases Nos. 601 to 608 of 1872. 


Special Appeals from a decision passed by 
the Judge of Gya, dated the 30th Decem- 
ber 1871, affirming a decision of the 
Moonsiff of that district, dated the lst 
October 1871. 


Choolie Lall and others (Defendants) Appel- 
lants, 


Versus 
Kokil Singh (Plaintiff) Respondent. 


Messrs. J. T. WPodroffe and R. T. Allan, 
Babvo Mohesh Chunder Chowdhry ond 
Moonshee Mahomed Yusoof for Appel- 

. . lants. 


Mr. C. Gregory aud Baboos Romesh Chun- 
der Mitter, Chunder Mladhub Ghose, und 
Boodh Sen Singh for Respondent. 


In any suit for rent a 


inst a tenant by a person 
claiming as landlord, the 5 


urt ought not to put on the 
record a person who prefers opposing claims to the 
plaintiff unless it sees that his position, as such opponent, 
would be seriously compromised by the result of a decree 
in favor of the plaintiff, e. g., ag when the opposing party 
claims to bein actual possession by receipt of rents. 
Where the best evidence 1s not given, and the opposite 
party does not object to the secondary evidence put 1m, 
the decree must stand on such evidence as 18 before the 


` 


a 








Court, notwithstanding that it exhibits marks of in- 
feriority, and the absence of the best evidence 18 un- 
accounted for. 


j f 

Phear, .).—Tsex cases have occupied the 
Court some considerable time; and I think 
that nearly every material point connected 
with the relations between the parties has 
been very fully discussed before us. The 
result to my mind is that the matter is an 
extremely simple one, and I see no occasion 
for taking any time to consider the decision 
which we ought to give. 

The pluintiff has brought six suits against 
as many defendants from whom he claims 
rent as his ryots. One Choolie Singh inter- 
vened in all these suits, and was made a 
defendant on the record. 

Both the Courts below have given the 
plaintiff a decree for the rent which he asked, 
and we have now before us eight appeals ; 
two preferred by two of the ryots originally 
sued by the plaintiff, and one in each of the 
sıx suits preferred by the intervenor defend- 
ant. It appears that of all the six ryots 
sned, three in the first Court admitted the 
plaintiff’s claim or his right as landlord, and 
three did not. But of the three who did not 
so admit his claim, only two have appealed. 
Iu this way there arise eight appeals out of 
the six suits which are now before us. 

I must remark by the way that there is at 
present no equivalent to the old Section 77 
Act X of 1859 in any enactment bearing 
upon this case, And the placing the in- 
tervenor on the record in these cases Was 
the act of the Court, an act done in the 
exercise of the discretion vested in the 
Court by Section 73 Act VIIL of 1859. 
By that Section the Court is authorized at 
any hearing of a suit to puta person upon 
the record, who is not already a party to the 
suit in the event of its appearing that that 
person would be prejudiced or might be pre- 
judiced by a decree passed between the exist- 
ing parties to the suit. I need hardly add that 
this discretion ought alway8 to be sparingly 
exercised ; and that the Gourts ought not 
to put persons on the record other than 
those whom the plaintiff sues without good 
cause for so doing. And I am disposed to 
say that, in any case of suit for rent brought 
ngainst a tenant by a person claiming to be in 


‘ the situation of a landlord, the Court ought 


not to put on the record a person who pre- 
fers opposing claims to the plaintiff, unless it 
sees that his position as such opponent would 
be seriously compromised by the result of a 
decree made in favor of the plaintiff 
ngainst the party: sued. That would pro- 
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bably always be the case when the oppo- 
siag person in such a suit set up that he was 
in actual possession of the property by re- 
ceipt of renta from the persons whom the 
plaintiff sues, becnuse in that case a decree 
given in favor of the plaintiff would effect 
as against him, so to speak, a partial eject- 
ment, and would oblige him to bring a suit 
with the disadvantages of a plaintiff out of 
possession in order to assert his rights ; 
whereas by reason of his possession, he is 
at least entitled to enjoy the property until 
n person with the responsibility of a plaintiff 
has made out a substantial case against him. 

I assume then that when the intervenor 
Choolie Singh was in this case put upon the 
record, the Court had good ground for sup- 
posing that he was a person already in quiet 
possession by receipt of rent from the per- 
sons whom the plaintiff sues, At any rate 
in the suits which are before us, it was incum- 
bent no doubt upon the plaintiff in the first 
instance to show some ground upon which he 
had a right to be paid rent by the original 
defendants. He did so by setting up that he 
was the assignee of one Ducca Singh, who 
had been for some time in possession aud 
enjoyment of the rents payable by the defend- 
auts and others, and that Dacca Singh had 
received these rents in the capacity of 
ticcadar from one Jurreena Bibee. 

The title which he set up even went fur- 
ther back than this. But for the moment I 
will stop here. 

It-appears from so much of the evidence as 
has been disclosed to us that the plaintiff pro- 
duced witnesses, who testified to the assign- 
ment by Dacca Singh of his rights to the 
plaintiff; and a certain petition of Jurreena 
Bibee’s, the zemindar of Dacca Singh, was 
also put in showing that she acknowledged 
. that Dacca Singh was her ticcadar, and also 
acknowledged the trausfer by Dacca Singh 
of his rights to Kokil Singh. 

It has been objected before us very forcibly 
that the plaintiff was boufd to prove his 
title by the,best evidence, and, therefore 
ought to have produced the deed of assign- 
ment itself from Dacca Singh to him; and 
that inasmuch as he has not done, so his 
case ought to fail on that ground alone, 

It appears to me that the only thing 
necessaty to make this objection a very 
substantial one is the fact that the parties 
who tried the suit in the Court of first 
instance objected to the secondary evidence of 
the kind which I have just now mentioned 
haing given, while the best evidence, namely, 
the deed of fsignment itself, was absent aud 
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not accounted for. But it does not appear 
that this fact occurred at all: nud judging 
from the experience which I bave had of the 
mode of conducting trials in the Courts ol 
first instance, I feel certain that it is more 
than probable that no such objection as this 
was ever raised ; and that the parties were 
content to receive this secondary evidence 
for as much as it is worth without insisting 
that it should not be looked at until the best 
evidence wns produced and accounted for. 
It is, I think, most unfortunate that tho 
persons who are charged with the duties of 
conducting trials of matters of fact in the 
Courts of this conntry are not more watch- 
ful than they are in regard to the nature 
of the evidence which is nllowed to be 
produced before the Courts. Very much of 
the want of finality in litigation which pre- 
vails aud the uncertainty which hangs about 
the decisions of fact effected in all our 
Courts is due to this circumstance, still as 
long as there is that want of care and want of 
skill which certainly does obtain generally in 
the trials of matters of faes in the Courts of 
firat instance, we should be denying all jus- 
tice between the parties if we refused to 
allow a decree of Court to stand upon such 
evidence as is before the Court, merely be- 
cause tliat evidence exhibits unquestionably 
in itself intrinsic marks of infertority, and 
the better evidence is out of the way un- 
accounted for, We will take it that the 
parties lave chosen to come to trial upon thie 
materials put before the Court, and all we 
can do is to take care that the best decision 
which is possible under the circumstances 
should be given upon those materials. This 
being so, I do not think that the objection 
which has been made by the appellants 
before us upor this point ought to be allowed 
to prevail. There is evidence, notwithstand- 
ing that the original lease was not produced 
upon which a conclusgon of fact can be 
based. The testimony of the witnesses and 
the petition of Jurreena Bibes are not im- 
peached upon the ground of want of veracity. 
There is nothing before us to show either 
that the witnesses in this particular spoke 
untruth, or tlre petition itself+was fabricated 
or not authentic ; and therefore I think that 
the Court was justifled in coming to the 
conclusion upon that evidence, in the ab- 
sence of anything better or to controvert it, 
that the allegation of the plaintiff was estab- 
lished, namely, that he had received an 
assignment from Dacca Singh of his rights to 
receive the rents from the ryots of this 
mouzuh. l 
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It further appears frorn the findings of the | ferred to the nature of the evidence by which 
Judge which have not been substantially | the plaintiff made out a prima facie right to 
questioned that Dacca Singh and his grantor | be paid those rents. The defendant's evi- 
Jurreena had for a time, Jurreena especially | dence according to the view taken of it by 
for a long time, enjoyment of the rents pay- | the Judge utterly failed to show that he had 
able by the ryots of this mouzah. Dacca | been up to the time of the suit in any sort of 
Singh, it seems, had two partnera in his | bona fide possession and enjoyment of the 
ticcadaree rights, but his defined share was , rent ; and it appears to me that nothing which 
eight annas, and there is ample evidence that , we have heard urged before us would entitle 
he collected’ this share separately. The | us to interfere here in special appeal with the 
plaintiff only snes for eight annas share of . finding of the Lower Appellate Court upon 
the rent. In this way it seems to me that the | that point. The question is simply a ques- 
plaintiff has lnid a very good prima facie ‘tion of fact; -and there: has been nothing 
case for demanding rent which he seeks to brought to my notice which serves to indicate 


obtain from all the ryot defendants, | in any way that the Judge erred in his esti- 
Then as between him and the intervenor ; mate of the evidence so fdr as it bore upon 
defendant how stands the matter ? that question of fact. The intervening 


It appears to me that, when once an inter- | defendaut‘did no doubt make some show of 
venor has been put upon the record, the | putting forward a title higher than that of 
Court cannot well avoid trying all questions : being himself a mere possessor of the pro- 
which naturally arise upou the plaints as : perty, but nevertheless, as I understand, he 
between the plaintiff and the intervenor ' failed or omitted to prove any title what- 
defendant, and it will try those questions | ever from any previous owner and possessor. 
upon the issues which are framed between | Although he filed a pottah or Kubooleut 
the parties. ‘The substantial question which | alleged to have been granted by one Sookraj, 
arose upon the plnints in these cases as | he abstained from putting in any evidence to 
between the plaintiff and the intervenor was | support it or to prove it: still leas did he 
whether or not the plaintiff as against the | show any title in Sookraj. It would thus 
intervenor was entitled to be paid.the rents | seem that, both as regards title and as re- 
which he sought from the ryot defendants, | gards actunl possession and enjoyment, the 
The claim of the plaintiff against the ryots | defendant failed to substantiate by evidence 
might no doubt have been placed upon a | the allegations which he had made. 
footing which was entirely independent of | In view then of all these facts, it appears 
title to property in the land. It mizht have | to me that the Lower Appellate Court hus 
been upon the footing of a epecial agreement | rightly come to the conclusion that the plaint- 
between himself and the ryote, with which | iff is entitled to recover his 1ent from the 
no third person, whatever his rights to | ryot defendants, and to have a decree to that 
the land to be paid for might be, could | effect as against the intervening defendant. 
have any concern whatever. But I under- On the whole, I think, that these appeals, 
stand that in these cases the defendant sgaid | for admitiedly they are all determined the 
—you have no right to be paid the rents for | snme way as the consequence of the view 
which you sue on the ground which you | which I have just uow expressed, ought all 
allege, namely, that you are the owner of the | to be dismissed with costs. 
mouzah, because I ap in fact the owner, aud Ainslie; J—I concur generally in the judg- 
I have been and am in actunl possession and | ment delivered by my lenrned brother. The 
enjoyment of the rents payable by the ryots | circumstances of this case de not require 
thereof, the defendants among the number. | that we ghould consider how far a party 
Iù that state of things, I could understand | brought on the record under Section 73 is 
that an issue of 1ight as regards the property | entitled to claim n decision of the Court on 
might have arisen between the plaintiff and | any marter of title which he sets up, whether 
the defendant. It does not appear, however, | on further consideration I should in any way 
that any express issue of this kind was ,in | modify the view expressed by me in the judg- 
fact put into words between the plaintiff and | mevt referred to in the course of the argu- 
the intervenor defendant ; and the issue that | ment (which is reported in the 8th-volume of 
wai raised between them was substantially | the Bengal Law Reports, page 180),* I am 
this, namely, which of the two was up to | not now prepared to say. 
the time of the suit in actual enjoyment 
and possession of the rents payable by the 
ryots of this mouzah. I hnve already re- 
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The 18th February 1878. 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Act XX of 1866 s. 58—Decree—Lien—, ” 
Construction. 


Gass No. 112 of 1872, 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 14th 
August 1871, affirming a decision of the 
Moonsiff of Ameergong, dated the lth 
September 1870. 


Asma Bibes and others (Defendants) 
Appellants, 





Versus 


Ram Kant Roy Chowdhry (Plaintiff) 
Hespondent, 


Mr. J. S. Rochfort aud Buboo Sreenath 
Banerjee tor Appellants, 


Mr, R. E. Twidale and Baboo Nullit 
Chunder Sen for Respondent. 


In a decree based ee a mortgage bond, and passed 
under the provisions of Act XX ot 1466 » 58, the Court 
n ut empowered to confer a lien in accordance with the 
on 
An ambiguous decree must be construed so as to be 
in harmony with the words of the law. 


Jackson, J.—Tue facts of this case. are 
very fully stated in the judgments of the two 
Courts below. The plaintiff relied upon a 
purchase made by him under au execution 
and dated December 1868, such execution 
being under terms of a decree, dated the 19th 
August 1867, and made under Section 53 vt 
the repealed Registration Act No. XX of 
1866. . 

The defendant, who is said to be in posses- 
sion of the property in dispute, relies upou 
u previous purclase made by him iu another 
execution proc®eding in the year 1867. 

The Court of firat instance considered that 
the suit and proceedings in execution of 1867, 
, under ‘which the defendant had purchused, 
were tainted with fraud, aud also held that 
the plaiutiff’s purchase being made under a 
decree bused upon a mortgage boud aud con- 
ferring a lien in accordance with such bond, 
it gave plaintiff a preferuble right to this pro- 
perty. Lhe firat Court accordingly guave 
plaintiff a decree. 

On appeal, the District Judge takes the 
same view of d the law in respect of the va- 
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inge in execution of it. ‘here was also a 
question before him as to the fraudulent 
character of the proceedings under which 
the defendant had purchased, and the Judge, 
ulthough he seems to have thought that there 
was some foundation for what the plaintiff 
alleged as to that part of the case, did not 
come to the conclusion that those proceedings 
were absolutely fraudulent. But, on the 
other havd, he raised for the fitst time a dif- 
ferent point, vëz., that the defendant was not 
himself a bona fide purchaser under those pro- 
ceedings, and on thet gronnd, as well as on 
the ground of the plaintiffs preferable pur- 
chase in execution of his mortgage suit, 
affirmed the decree of the Court below. 

In special appeal, the defendaut impugns 
both these grounds of the decision. 

As to the plaintifs purchase, it appears to 
us clear in the first place that the Subordinate 
Judge in the decree of August 1867 did not 
intend to declare any lien in favor of the 
plaintiff then before him, and in the next 
place that if he had so done, the deciec would 
to that extent be imperative, inasmuch us 
neither Section 53 of Act XX of 1866, nor 
the corresponding Section of the previous 
Registration, Act XVI of 1864, gave tle 
Court avy such power under the summary 
procedure provided by those Sections. Sec- 
tion 63 of the Registration Act XX of 1866 
provides :—‘* On production in Court of the 
“ obligation aud of the said record signed as 
“ aforesaid, the petitioner shall be entitled tou 
“decree for any sum not exceeding the sum 
“mentioned in the petition, together with 
“inierest at the rate specified (if auy) to 
“the date of the decree, aud a suin for costs 
“to be fixed by the Court.’’ The decres 
which aloue has to be looked at does not 
coutain in express terms anything like u 
declaration of lien, but after ordering that 
pluintiff is to recover the sum sued for, goes 
on to say that the tummok on which the 
plaintiff sued is to be held capable of en- 
forcement as a decree. The oply inference 
which we can draw from the use of these 
words is that the practice was uew, and that 
the officers of the Court below not being 
familiar with it, introduced the words from 
the Act of 1864, which they suppose to be 
in consonance with the intention of the 
Legislature. Butif there was any doubt as to 
the construction which ought to be put upou 
the deoree, if the decree was ambiguous, we 
think we are bound to construe it s0 as to 
be in harmony with the words of the law, 
and as the law does not sanction anything 


ture of the décree of 1867 and the proceed- ; more than a mre decrce for money, we ought 


A— 38 
b ¢ 


252 Civil 


THE WEEKLY REPORTER. 


Rulings, [ Vol. XIX. 


q 


y 


to construe with the decree accordingly. 
The decree, therefore, gives the plaintiffs 
case no particular strength, and it must’ be 
supposed that his purchase in December 1868 
was no more than an ordinary purchase in 
execution of a common money decree, and if 
the right, title, and interest of the judgment- 
debtor had been previously conveyed to a 
third person by a valid sale, then the Court 
sale in 1868 conveyed no valid title to the 
subsequent purchaser. 

As to the other ground by which the 
Judge has fortified his decision, viz, that 
the defendant appears to have been a fradu- 
lent purchaser, it seems sufficient to say that 
that was not a point in the plaintifs case, 
no issue had been framed on it in the Court 
of first instance, and no evidence had been 
offered upon it, and we think that the circum- 
stances referred to by the Zillah Judge are not 
sufficient to warrant the conclusion of fact to 
which he has arrived in that judgment. 
For these reasons, we think the judgments 
of both the Courts below must be set aside, 
and the plaintiff's suit dismissed with costs. 


The 28th February 1873. 


Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Certificate of Administration—Act XXVII of 
1860— Objections. 


Case No. 325 of 1872. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Rajshuhye, dated 
the 14th September 1872. 


Manick Chunder, alias Protap Chunder Roy 
(Petitioner) Appellant, 


woersus 


Raj Luckhee Dossee (Opposite Party) 
Respondent. 


Baboo Debendro Narain Bose for 
Appellant, 


Baboo Mohinee Mohun Roy for Respondent. 


A certificate under Act XXVIL of 1860 having been 
granted to the widow of a deceased party, his sistei’s 
sôn subsequently represented that he was entitled to 
the estate under a will, and prayed that the certuficate 

ight be cancelled : 

ELD that, as notice had been issued, and the peti- 
tioner did not appear and object to the widow obtaming 
the certificate, the Judge was right to refer hım to 
a regular suit. 


Kemp, J.—Tuae petitioner, Manick Chun- 
der, the appellant before us, after the widow 
of the deceased Bykuntnath Nundee, who 
died on the 25th of Kartick 1275, had ob- 
tained a certificate under the provisions of 
Act XXVII, petitioned the Court stating 
that under a will executed on the same day, | 
namely, on the 25th Kartick 1275, by 
Bykuntnath Nundee, he was entitled to the 
estate of Bykuntnath, and that the widow 
was not entitled to tha, certificate which she 
had obtained, and he prayed the Judge to 
cancel that certificate. 

The Judge of Rajshahye observing that, 
under ordinary circumstances according to 
the Hindoo law, the widow would be the 
heir of Bykuntnath and net the petitioner, 
who is a sisters son, was of opinion that 
there was no good reason for interfering with 
his order of the 19th of Juné granting a cer- 
tificate to the widow, and left the petitioner 
to establish his right and title by a regular 
suit. £ i 

The petition was presented on the 25th_ 
of June, or subsequent to the date upon 
which the certificate bad been granted to the 
widow, and it .does not appesr, although 
notice was issued, that the petitioner appeared 
and objected to the. widow obtaining the cer- 
tificate. 

Under the certificate the widow represents 
the estate of Bykuntnath, and she has, under 
the Act, the power to collect the debts due 
to the estate of Bykuntnath, and also 
to pay monies due by the estate. We, 
therefore, think that the Judge was right 
under the circumstances to refer the peti- 
tioner to a regular suit. We dismiss the 
appeal with costs. 


The 28th February 1878. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, and Sir Robert 
P. Collier. ° 


M okurruree Grants—Lvmitation— Onus Probandi. 


On Appeal from the High Court of Judica- 
ture at Fort William in Bengal.* 


Tekaetnee Goura Coomaree, 
versus 


Mussamat Saroo Coomaree ‘and others. 





~ From the judgment of Kemp and E. Jackson, JJ., 
in Regular Appeal No. 168 of 1869, doqded 4th February 
1870 ; 18 W. R., 129.: 
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In a suit by the Jaee of a minor to recover posses- 
sion of creas lands i E 

an alleged mokurruree grant, plaintiff ’s case was that 
defendants had held under a ticea lease and had wrong- 
fully held on after its expiration. Defendants set up 
an old mokurruree grant under which they claimed to 
hold me tuity upon the payment of a fixed rent. 

The High Court, over-ruling the decision of the first 
Court upon the statute of limitations, held, and in the 
opinion of the Privy Council rightly, that the statute 
does not begin to run in favor of the mokurrureedar 
against the zemindar until the latter has had notico that 
the former claims under a mokurroree grant, and such 
notice was not given ım the present instance twelve years 
before the commencement of the suit: 

HELD also, in concurrence with the High Court, that 
the plaintiff's case was a false one, and their Aubooleuts 
forgeries, and though the onus lay on the defendants to 
pos his mokurruree grant, there were sufficient grounds 

or upholding it as genuine, as an ancient grant Bronte 
from proper custody and verified by long possession and 
analogous grants, 


Tars was a suit instituted by the plaintiff 
as the guardian of a minor, in respect of her 
right as zemindar,of Pergunnah Khuruk- 
‘deah, to recover possession of certain lands 
in that pergunuah from the defendants, and to 
set aside an alleged mokurruree grant. The 
plaintiff’s case was, that the defendants had 
held under a ticca lease from 1851 to 1860, 
and that consequently after the expiration of 
the lease they had wrongfully held on. The 
defendants set up an old mokurruree grant 
under which they claimed to hold in perpe- 
tuity upon the payment of a fixed rent of 
Rs. 18 per annum. 

The substance of the evidence on both 
sides may be very shortly stated. The 
plaintiff endeavoured to prove that the 
defendants had held possession from 1827 
downwards under certain leases for short 
terms at small but variable rents, and four 
kubooleutswere put in—the earliest in 1827— 
the latest, which has been before mentioned, 
in 1851, four in all, under which the land 
was held respectively at rents of Rs. 21, 
Rs. 16, Rs. 17, and Rs. 22 per annum, but the 
plaintiff gave no evidence of payment of 
rent under those kubooleuts. The plaintiff 
ulso gave some evidence, which will be sub- 
sequently referred to, of supposed admissions 
on the part of the defendants. The defend- 
ants pnt in ao ancient suunud or grant in the 
year 1793, purporting to grant to them these 
lands on a mokurruree tenure, at a rent of 
Rs. 18 per annum, payable from generation 
to generation. They showed that in the next 
year after this alleged grant, a return had 
been made of the gross profits of this mouzah 
at Rs. 13 per annum, which they contended 
to be some confirmation of their case. They 
further put in receipts for rent (and on that 
subject the evidence was not of a very 
satisfactory Character) in 1799, at the rate of 
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Rs. 13 per annum, and another receipt i 
1831 of Rs. 18 per annum for five years 
They further gave evidence that they anc 
their ancestors were related to the plaintif 
nud to ber ancestors, that consequently it was 
not unlikely that grants of this kind might 
huve been made to them for maintenance ; 
and they further showed that grants of a 
similar character had been made to other 
members of the family. 

It now becomes necessary to refer to two 
previous suits which had been instituted by 
the plaintiff A suit was instituted in 1859 
for rent under the last lease, and, pending 
that suit, another was instituted on a bond 
given for alleged arrears of rent. That rent 
suit came on for hearing in the first instauce 
tefore the Moonsiff, who found for the 
defendants, upon this ground :—It appeared 
that one Bhugwunt Saboy, a money-lender, 
had intervened in that suit, alleging that the 
plaintiff had assigned to him, for a term of 
five years, fifteen out of the twenty-two 
rupees of rent, and he put in two documents, 
one purporting to be the assignment to which 
the defendants were parties, and another a 
bond executed by the defendants. ‘The 
defendants alleged that although tiue it was 
that they had been parties to an assignment 
of rent to Bhugwunt, it was an assignment 
of the Rs. 13, which was payable by them. 
They declared these deeds put in ,to be 
forgeries, and that Bhugwunt was in fact 
seting in collusion with the plaintif. The 
Moonsiff decreed in favor of the defendanis 
upon the ground, as far as it is ascertainable, 
that taking the rent which was due to Bhug- 
wunt under the assignment, and taking also 
that for which the plaintiffs gave credit, the 
defendants had paid the whole, and therefore 
the plaintiffs failed in their suit. Upon this 
the defendants appealed, although the deci- 
sion was iu their favor, on the ground that 
the decision was adverse,to their mokurruree 
title, nnd the case came on before the Chief 
Assistant Commissioner. The Chief Assisi- 
ant Commissioner found tha the case of 
the plaintiffs was altogether false and fraudu- 
lent, that all the kubooleuts, four in number 
which they putin, were forgeries, and he 
appears to have taken the view of the defond- 
ants with respect to the transaction with 
Bhugwunt Sahoy, that one of the deeds at 
all events was spurious, It should be stated 
that they alleged that those deeds were got 
up for the purpose of fixing them with an 
admission of being mere ordinary lessees 
instead of mokurrureedars. The Assistant 
Commissioner also found that the case of 
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the defendants was proved, that they had 
proved their grant and possession, and he 
gave judgment in favor of the defendants. 
The same was the issue of the suit on the 
bond for rent. That was also decreed in 
favor of the defendants, and the bond was 
pronounced to be spurious. ‘The decision in 
the rent suit was in the year 1861, and 
it should be stated that before that date, 
namely, in the year 1854, tle defendants had 
granted to a certain Coal Company their 
rights in this mouzah, purporting to make 
them a mokurruree grant; and the Coal 
Company had worked the coals, had erected 
buildings, and carried on considerable mining 
operations in: an open and notorious, manner 
(which must, of course, have been perfectly 
well known to the plaintiffs) from the year 
1854 down to the time of the commence- 
ment of this suit, which was in the year 
1858. The plaintiffs laid by from the time 
of the decision in the rent suit, whioh -was 
in 1861 till 1868, being aware of all these 
works going on, without bringing any suit, 
and they have given no explanation of that 
delay. i 

It is under these circumstauces that the 
present case came on for hearing. The 
Judge in the first instance in the present suit, 
in which the evidence was substantially the 
same as in the rent suit, acting in a brent 
measure upon the decision of the Assistant 
Commissioner in the rent suit, came to the 
conclusion that these kubooleuts on the part 
of the plaintiffs were false. He also express- 
ed a good deal of doubt as to the genuineness 
of the mokurruree grant put in by the defend- 
ants, chiefly, not entirely, on the ground of 
certain expressions contained in that grant 
which appeared to him of a suspicious charac- 
ter; but he decided in favor of the defendants 
upon the statute of limitations, holding that 
the defendauts had held, for more than twelve 
years before the commencement of the suit, 
adverse possession to the plaintiffs. On the 
case coming before the High Court, they 
overruled the? decision of the Judge of the 
Court of first instance upon the statute of 
limitations, holding, and their Lordships are 
of opinion rightly, that the statute does not 
begin to run in favor of the mokurrureedar 
against azemindar until the zemindar has had 
notice that the mokurrureedar claims under a 
mokurruree grant, and that in this case it was 
not shown that notice had been given to the 
plaintiffs of such a tenure twelve years be- 
fore the commencement of the suit. The 
High Court decided in favor of the defend- 
ants upon the merits 
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Commissioner in considering the case of the 
plaintiffs to have been a false one and their 
kubooleuts forgeries, and they uphold the 
senuineness of the mokurruree grant. Mr. 
Justice Kemp answers the objections made 
hy the Judge of first instance to the mokar- 
ruree grant based on the expressions cov- 
tained in itin a manner which appears to 
their Lordships satisfactory, nnd Mr. Justice 
Kemp their Lordships understand to be a 
Judge well conversant with subjects of that 
kind. 

It has been contended that the High Court 
were wrong in coming to this conclusion. 
It has been argued that the onus of proof of 
n mokurruree grant lies entirely upon the 
defendant, and that he is not relieved from 
this burden of proof even if the plaintiff, as 
in this case, had failed to prove his kuboo- 
leuts, and their Lordships assent to these 
propositions. The question, therefore, is 
simply whether there were sufficient grounds 
on which the finding of the High Court can 
be supported that the defendant had made 
out his case. Their Lordships are of opinion 
that there were sufficient grounds to support 
the finding. The grant itself, though per- 
haps not proved in the most satisfactory 
manner, still purported to be an ancient grant 
and came from the proper custody. It is to 
n certain extent, at all events, verified by the 
other evidence which has been referred to of 
the return of the gross produce and of the 
receipts, and it is still further verified by the 
evidence which the defendants gave of long 
continued possession, carrying that possession 
back a great denl further than the plaintiffs 
had admitted, in fact, to the time of tha 
grant itself and even beyond it ; and, farther, 
by the proof which was given by the defend- 
ants, which their Lordships concur with the 
High Court in considering satisfactory, that 
the ancestors of the defendants were relations 
of the ancestors of the plaintiffs ; and that 
other: grants of the same description had 
been made to other members of the family. 


Tt only remains to notice some evidence as 
to admissions of the defendants, relied on on 
the part of the plaintiff. The first of those 
ndmissions consists of the two documents 
put in by Bhugwunt Sahoy. The Assist- 
ant Commissioner in the rent snit treated 
one, if not both, of these documents as false. 
The High Court do not, indeed, very disg- 
tinctly say whether or not they take this 
view, but they content themselves generally 
with observing that the assignment to Bhug- 


They agree with the | wunt does not appear to militate Much against 
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the case of the defendants, and their Lord- 
ships are not prepared to say that the High 
Court were wrong in coming to that conclu- 
sion. There is, then, another document 
much relied upon on the part'of the plaintiffs, 
and that was what purports to be an authen- 
ticated copy of a rasinamah or journal kept 
in the Collectorate, whereby there appeas to 
be an entry of the substance of a petition 
said to have been filed by the defendants on 
the 3lst December 1852, in which they state 
that they held on lense from 1259 to 1267 
Fuslee. The original petition, of which this 
purports ,to be an abstract, is not produced, 
its non-production is accounted for by the 
allegation that thé Court-house in which the 
records were kept was burnt, and alt the 
eccords with it. How this document escaped 
the fire, where it was kept, by whom it 
was kept, who made the entries, there is no 
evidence whatever. Nor is there any evi- 
dence of inquiries being made upon that 
subject. Therefore whether or not it was 
possible to call the person who made the 
entries, their Lordships are unable to say. 

Under these circumstances, their Lordships 
cannot regard the proof of this document as 
of a very satisfactory character, and they 
agree with the First Commissioner in his 
observation that this document is at all 
events not of sufficient value to outweigh the 
evidence on the part of the defendants. 

Their Lordships observe that no notice 
whatever is taken of this document in either 
of the judgments in the present suit, and they 
are Very much disposed to infer from that, 
that no sabstantial reliance can have been 
placed upon it on behalf of the defendants. 
But, be that as it may, they do not think it 
of sufficient weight to counterbalance the 
evidence on the part of the defendants. 

For these reasons, their Lordships are of 
opinion that there was ample ground on 
which the High Court were justified in find- 
ing for the defendants, and tbat that finding 
was right Their Lordships will therefore 
humbly advise ae Majesty that that judg- 
ment be affirmed, aud this appeal dismissed 
with costs. 





The 28th February 1873. 


Present : 
The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Mortgage-bond—~Lien— A ltachment— Sale— Pur- 
chuse-money— Act VIII of 1859 83. 270—Act 
XIV of 1859 8. 20—Proceedings to keep Decree 
alwe—Surphis Profils of Trust, 
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Case No. 240 of 1871. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Dinagepore, 
dated the 30th June 1871. 


Syud Nadir Hossein (one of the Defendants) 
Appellant, 


Versus 


Baboo Pearoo Thovildarinee (Plaintiff) 
Respondent. 


Mr, Advocate- General and Baboo Bhowahee 
Churn Dutt for Appellant. 


Mr. J. T. Woodroffe and Raboos Sreenath 
Doss and Bhugobutty Churn Ghose for 
Respondent. 


Where a form of mortgage or charge created by a 
bond does not vest any estate in the mortgage, but only 
establishes a lien as incident to the money-debt, such 
lien continues when the debt passes from a contract into 
a die Juqpemerede and when such judgment-debt 19 as- 
si to another by sale of the decree, 

{f at the date of the sale of the decree the propert 
over which the lien extends has already been atached. 
seeing that an attachment under a money-decree on a 
mnortgage-bond, and the mortgage lien cannot co-exist 
separately in the property hypothecated, the attachment 
in question must be treated as enforcing the lien : and if 
the property 18 sold pending such attachment, the ln 
becomes transferred from the property to the purchase- 
monies. 

If the purchaser of the decree applics for attachment 
of the parchase-monies, and his application is rejecte, 
he may institute a regular suit to establish his ttle to 
them under Act VIII of 1859 s. 270, but failing to vo 
80, he forfeits his lien both in the Jand and in the pur- 
chase-monies. He does not, however, forfeit his right to 
execute the decree otherwise. 

The proceeding intended by Act XIV of 1859 s. 20 
need not be a proceeding by a person legally and right- 
fully entitled to the decree, that Section requiring no 
more than that some actual proceeding should bo taken 
which if successful would result in the discharge or par- 
tial discharge of the judgment-debt. 

Where property is purchased out of the surplus pro- 
fits of a trust, which are not required for the purposes of 
a trust, and which the trustee is entitled to retain for his 
own benefit, such purchase enures for his own benefit. 


Pontifex, J.—On the 28th Aughran 1268, 
Mirza Mahomed Ali Beg borrowed Rs, 8,000 
fiom the Mohunt Ramdossjee, and secured 
the snme by a registered bond of that date, 
under which 154 annas share of Pergunnalh 
Pultapore in the Collectorate of Maldah was 
hypothecated. 

On the 2nd of March 1864, the Mohunt 
filed a plaint against Mirza Mahomed in the 
Court of the Principal Sudder Ameen ol 
Moorshedabad, and therein stated that he 
instituted the suit for the recovery of Rs. 
11,650-14 fiom the mortgaged property 
and from other moveable and immoveable pro- 
perties, as well as from the defendant. 

Mirza Mahomed, by his answer, filed the 
6th of April 1864, admitted the amount of 
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the claim, but begged for time. This was 
refused by the Principal Sudder Ameen of 
Moorshedabad, who, by his decree dated the 
14th of April 1864, ordered “that the ‘suit 
“be decreed, and that the plaintiff recover 
“ from the defendant the amount of the claim 
“ with interest.” 

It has been contended that this decree was 
a mere money decree to which the mortgage 
lien did not and could not attach, inasmuch 
as the Moorshedabad Court had no jurisdic- 
tion to affect land situate in the Collectorate 
of*Maldah. 

Onthe 4th of May 1864, the Mohunt 
applied under Section 285 of Act VII of 
1859 for a certificate for executing the decree 
in the Civil Court of Zillah Dinagepore 
within jurisdiction of which Maldah was 
situate. 

On the 20th of May 1864, a certificate was 
ordered to be forwarded to the Jadge of that 
zillah, and on the 10th of June 1864 the 
Mohunt petitioned the Principal Sudder 
Ameen of Dinagepore, stating that he had 
executed the decree, aud praying that the 
amount decreed with costs and interest might 
be ordered to be realized by sale at auction 
of the right and interest of the judgment- 
debtor in the zemindaree. 

Under the proceedings in execution not 
only the 154 annas share of Pergunnah 
Pultapore bat also another property called 
Pergunnah Bansdowl had been attached and 
directed to be sold. 

Mirza Mahomed on the 9th of September 
1864 petitioned that Pergunnah Bansdowl 
should be released from attachment and sale, on 
the ground that he held it as trustee under a 
wuseeutoamah dated the lst Bysack 1266. 
This wuseeutnamah it will be necessary to 
direct our attention to presently ; but in pass- 
ing it may be well to notice that it was pro- 
duced and relied upon as early as the 9th of 
September 1864 a8 a subsisting instrument 
of trust under which the judgment-lebtor 
was trustee. 

On the 18th of September 1864 an order 
was made on Mirza Mahomed’s petition stop- 
ping the auction-sale; but on the 13th of 
December 1864 the Mohunt preferred a peti- 
tion suggesting that the sale of Bansdow! 
might stand over, but praying that the sale 
of the 154 annas share of Pultapore might 
be proceeded with ; and by an order of the 
same date the auction-sale of Pultapore was 
directed to take place. In this order it is 
stated that the whole 154 annas of Pulta- 
pore had been attached, and that if was un- 
necessary to attach ic again. The date 


fixed for sale was the 4th of May 1865. 
Subsequently to such attachment the pro- 
perty was attached by Poran Bibee, a judg- 
ment-creditor of Mirza Mahomed, under a 
decree of 1865. 

In Phalgoon 1271 the Mohunt had enter- 
ed into a contract for the sale of the decree 
of the 14th of April 1864 to Meer Hossein ; 
but the Mohunt refusing to complete, Meer 
Hossein instituted a suit for specific perform- 
uce in the Court of the Principal Sudder 
Ameen of Moorshedabad, who, on the 23rd 
of December 1865, confirmed the purchase , 
by Meer Hossein. In the meantime, and 
before such contract had been completed, and 
during the pendency of “the suit for spe- 
cific performance, the 154 annus of Pulte- 
pore had been sold on the 29th April 1865 
in execution of Poran Bibee’s decree, and 
had been purchased in the name of Khorshed 
Begum, a near relative of Mirza Mahomed, 
and according to the appellant with the trust 
funds held under the wuseeutnamah ; but 
according to the respondent with the money 
of Mirza Mahomed himself. 

It would seem that, on the application of 
Mohunt or Meer Hossein, it was at first 
ordered that the sale monies should remain 
under attachment on the ground that the p10- 
perty had been first attached by the Mohunt, 
but upon application by Poran Bibee to re- 
lease such attachment on the allegation that 
the execution case of the Mohunt had been 
struck off, the sale monies were released 
fromattachment. The execution case of the 
Mohunt bad in fact been struck off, after the 
sale under Poran’s execution on the 4th of 
May 1865, by order of the Principal Sudder 
Ameen of Dinagepore, because the fees of 
the peon for promulgation of auction-sale 
had not been paid. But such striking off 
would only affect the files of the Court and 
the application for sale, and would not inter- 
fare with the continuance of the attachment. 

On the 12th June 1865, Meer Hossein 
applied by petition to the Principal Sudder 
Ameen pf Moorshedabad, gtating that the 
execution case of the Mohunt had been struck 
off, because during the pending of the specific 
performance suit the Mohunt had been en- 
joined from carrying it into effect ; and ask- 
ing that the sale monies might be retained 
until the specific performance suit was dis~ 
posed of: insisting that the first attach- 
ment being under the Mohunt’s decree, that 
decree must have priority, and be satisfied 
out of the sale monies. 

The Principal Sudder Ameen of Moor- 
shedabad on the snme day, afte? stating that 
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the objection could not be made in that 
Court, but must be preferred in the Court 
which made sale, ordered that the petition 
should be rejected. 

The decree of Poran Bibee had origin- 
ally been passed in the Moorshedabad Court 
which also had passed the deoree of the 
Mohunt, The former decree had been sent 
far execution to the Sudder Ameen of Mal- 
dah ; and the latter to the Principal Sudder 
Ameen of Dinagepore, 

The sale under Poran’s decree had been 
executed by the Court at Maldah. 


On the 30th of June 1865, Meer Hossein 
presented a petigion to the Sadder Ameen 
of Maldah, stating the result of his petition 
to the Moorshedubad Court, aud asking that 
the sale mouies which were then in the 
Maldah Collectorate might be retained, not- 
withstanding that a cheque for the same had 
been given to Poran Bibee. 


The Sudder Ameen of Maldah on the lst 
of July 1865 held that, in consequence of 
the execution case having been struck off, 
the attachment by the Mohunt was annulled, 
aod therefore rejected the petition. Against 
such rejection, Ameer Hossein appealed to 
the Judge of Dinagepore, who, on the 9th 
of December 1865, dismissed the appeal on 
the ground that he had no jurisdiction ‘as no 
appeal could lie. The result was that the 
sale monies were paid out to Poran Bibee. 
During these proceedings,’ the specific per- 
formauce suit between Meer Hossein and 
the Mohunt remuined undecided, and it is one 
of the points to be determined in this appeal, 
whether these proceedings by Meer Hossein, 
while only entitled by contract to the decree 
of the lth April 1364, were sufficient to 
keep such decree alive ander Section 20 Act 
XIV of 1859. 


The respondents having obtained a decree 
ngninst Meer Hossein on the 29th of June 
1867 applied for the auction-sale of Mee: 
Flossein’s right and interest in the decree 
obtained by the Mohunt dated the 14th of 
April 1864 against Mirza Mahomed. By a 
sale certificate dated the lst of February 
1869, which recites that the decree of the 
14th of April 1864 had been executed by 
one Bibee Moneerun in Zillah Maldah in No. 


172 of 1868, and further recites that the. 


auction applied for by the respondent took 
place on the 29th of January 1869, it was 
certified that the respondent herself had 
become the purchaser of the said decree, 
and that all Meer Hossein’s right and interest 
therein had assed to her, 
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It would appear from a petition of th; 
appellant dated the 2lst of July 1868, to 
the Court at Moorshedabad, and from the 5th 
paragraph of his written statement, that prio.” 
to the 2nd of April 1868, Meer Hossein hac 
transferred the decree of the 14th of Apri! 
1864 to his mistress, the said Bibee Monee- 
run, benamee, with the object of preserving 
it from decree-holders against himself; anu 


that Bibee Moneerun, with a view to realizc 


the amount due under the transferred decree, 
had on the 2nd April 1868 applied to the 
Court of Moorshedabad for notices to be 
issued under Section 216o0f Act VIII of 1859, 
and notices having been accordingly issued 
that the appellant filed his petition of objec- 
tion thereto. 

The appellant in his written statement 
alleges that Moneerun’s application for exe- 
cution was refused on the 4th of May 1868, 
but that date is inconsistent with his own 
petition of objection presented on the 21st 
July 1868, und also with the petition of 
Meer Hossein dated the 8rd of November 
1868, to the same Court, in which Meor 
Hossein stated a sale by deed by him to 
Bibee Moneeiun, and that she had executed 
the decree and asked that her name might bo 
substituted for his in the execution case. 

The final order in this petition does not 
appear in the printed record, but we have 
been informed that it was made after the sule 
certificate to the respoydent, viz. on the 31d 
of February 1869, and that the application 
by Meer Hossein was refused on the ground 
that the transfer to Moneerun was simply 
benamee, 

Another question to be determined in this 
appeal is, whether the proceedings by’ Monce- 
run kept the decree of the 14th of April 
1864 alive. During the interval Mirza Ma- 
homed appears to have died. As before men- 
tioned he had been a trustee under the will 
or wuseeutnamah of ls Bysack 1266 (18th 
April 1859) executed by Kharoonnissa, by 
which Pergunuah Bansdowl andother proper- 
ties, moveable and immoveable, were, so far as 
the same were made subject thereto, devoted 
to certain trusts, which, if not precisely wuaf, 
were of that nature; and which will wus 
acted upon as valid long before the decree 
against Mirza Mahomed of the 14th of 
April 1864. It appears that by anothor 
wuseeutnamah dated 8th Bhadro 1271 (23rd 
August 1864) Mirza Mahomed, being about 
to proceed on a pilgrimage for three years, 
appointed the appellant, Nadir Hossein, his 
sister’s son, trustee for three years of Kha- 
roonnissa’s will, A recital appears in this 
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document which has been relied upon to the 
effect that the trust income was insufficient 
to meet the expenses of the trust, aud the 
income is stated nt Rs. 3,296. 

By his will dated the 20th May 1863, 
Mirza Mahomed appointed Nadir Hossein 
trustee in his place of Kharoonnissa’s will. 
Mirza Mahomed’s will recites that 15} annas 
share of Pergunonh Paltapore had then re- 
cently been purchased and formed part of 
the trust property. Immediately after her 
purchase of the decree, viz., on the 4th of 
February 1869, the respondent applied for 
execution to the Principal Sudder Ameen of 
Moorshedabad against property in that dis- 
trict, and objections to such execution were 
made separately by Nadir Hossein, the 
trustee, aud by the heirs of Mirza Mahomed. 

The objection of the appellant, Nadir Hos- 
sein, was numbered 43 of 1869, and alleged 
that he was not the heir of Mirza Mahomed, 
nnd that he was not in possession of any 
property left by Mirza Mahomed ; but that 
he was in possession of trust property under 
Khbaroonnissa’s will as trustee in succession to 
Mirza Mahomed. The order upon this 
objection dated 29th May 1869 was that 
Nadir Hossein should be released from lia- 
bility under the decree. Such order could 
only apply to or affect property iu the district 
of Moorshedabad. 

The objection of Mirza Mahomed’s heirs 
(among whom Nadir Hossein was apparently 
not included) was numbered No. 28 of 1869, 
and amoung other grounds raised the question 
that execution wns barred by limitation. 
This objection wab rejected by the Priucipal 
Sudder Ameen of Moorshedabed on the 29th 
of May 1869, on the ground that the 
Mohuut’s execution case having been struck 
off on the 4th of Mny 1865, and Bibee 
Moneerun having applied for execution on 
the 2ud of April 1868, she being in fact 
the nominee of Mepr Hossein, such applica- 
tion by her must be considered as sufficient 
to keep the dgcree in force. 

The respondent subsequently appears to 
have obtained an attachment of Pergunnah 
Pultapore in the Zillah Court of Dinagepore, 
whereupon Nadir Hossein again, under Sec- 
tion 246, made his objection that the property 
was trust property, and ou the 7th of June 
1870 the Judge of Dinegepore allowed the 
objection and released Pergunah Pultapore 
from attachment. Iu consequence of such 
release, the respoudent instituted the suit in 
which this appeul arises in the Court of the 


Subordinate Judge of Dinagepore on the 


6th of December 1870, insisting that the 
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original mortgage lien on Pultapore under 
the bond of the 22nd Aughran 1268 was 
still subsisting ;. aud was incident to the 
decree of the i4th of April 1864, ond must 
override all alieuations by Mirza Mahomed, 
or persons claiming through him ; and pray- 
ing for a sale of the mortgaged premises 
in execution of the decree of the 14th of 
April 1864. 

As Nadir Hossein in his objections in the 
Moorshedabad aud Dinagepore Courts had 
not raised the question that 154 annas 
share of Paltapore had been purchased un- 
der Poran’s sule in execution out of the 
profits of the trust property, but had 
only alleged that such share was trust 
property, aud that he had succeeded to it 
as trustee under Kharoonnissa’s will, the 
respondent in the plaint cogld not raise- 
the question of the validity of the purchase 
under Poran’s execution. And as in her 
plant the respondent makes uo mention 
of the proceedings in executior by Meer 
Hossein in 1865 and by Moneerun in 1868, 
aud does not attempt to show that any pro- 
ceedings in execution had been taken to 
keep the decree of the 14th of April 1864 
alive, between the date thereof and her own 
purchase of it, she must have assumed that 
if she was entitled to the mortgage lien, her 
right to sue in respect of the mortgaged pro- 
perty would not be barred for twelve years, 
notwithstauding that the mortgage-debt had 
been changed into a jadgmeut-debt by the 
decree of the 14th April 1864, and this as- 
sumption would seem to be correct and is in 
accorduuce with the judgments of Mr. 
Justice Macpherson in the cases of Surwan 
Hossein v. Shahzada Golum Mahomed, IX 
Weekly Reporter, page 171, and Bissonath 
Mookbapadhya v. Gosain Doss Bura Maduk, 
III Beugal Law Reports, App., page 140. 

The appellant by his written stutement in 
this suit for the fist time set up the case that 
the property had been purchased under 
Poran’s execution outofthe profis of Kharoon- 
nissa’s tryst property. He further insisted 
that the decree of the 14th of April 1864 
was a mere money decree, which did not 
carry with it the mortgage lien ; and that 
proceedings in execution uuder such decree 
were barred by luuitation, inasinuch as 


.Moneerun’s application for execution on the 


2nd of April 1868 must be treated as fiaudu- 
lent and inoperative. He also insisted that 
as Meer Hossein failed to establish by suit 
his right to the purchase-monies when the . 
property wus sold iu 1865 under Poran’s 
execution and allowed her to obtain such 
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monies by submitting to the rejection of his 
claim under Section 270, his mortgage rights 
(if any) over the property thereupon ceased. 


The Subordinate Judge settled five issues 
in the suit which are in effect as follows :— 

1.—Whether the decree sued upon was 
barted by limitation. 


2.—Whether the respondent had a mort-. 


gage lien upon the property. 
_ 3.—Did the property belong to Mahomed 
Mirza. . 
4.— Whether the respondent was bound 
by the act (default) of Meer Hossein. 
5.—Whether the respondent was entitled 
to set aside the*alleged trust under which 
the appellant claimed to hold the property. 
On the Sth issue, which: in a particular 


view of the case is a material issue, evidence 
appears to have been taken, bat the Sub- 


. ordinate Judge having decided the case on 


other grounds did not give any judgment 
on such issue, though he incidentally 
expressed an opinion upon it. 


The Subordinate Judge found on the first 
issue that the decree was not barred by limit- 
ation, inasmuch as the proceedings by 
Meer Hossein in 1865 and by Moneeran in 
1868 were sufficient to keep it alive. But. 
he seems to have partly founded his decision 
with respect to Moneerun’s proceedings on a 
decision of the 9th of January 1869 to 
which he says Nadir Hossein was a party, 
but which does not appear in the record. 

On the second issue he found that the 
mortgage lien still subsisted, and had passed 
to the respondent, and must override auy 
seal under Poran’s decree ; at the same time 
incidentally expressing his opinion that the 
wleged purchase with trust monies was so 
palpably suspicious that proof of its bona 
fides must be adduced before it could be 
allowed to stind against Mirza Mahomed’s 
judgment-creditors ; one ground for such sus- 
picion being the fact that it was purchased 
in the name. of Khorshed Begum, a relation 
of Mirza Mahdmed, instead of in fhe name 


of Nadir Hossein, who was then acting as. 


trustee under his temporary appointment by 
the deed of the 23rd of August 1864. 
Ou the 8rd isgue the Judge found what 


, is not denied that the property at the date 


of the mortgage belonged to Mirza Mahomed. 
And on the fourth issue he held that Meer 
Hossein’s default in letting Poran get the 
purchase-monies in 1865 did not discharge 
the mortgage lien. 

Against thas decision the defendant has 
appealed insisting on the same objections 
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substantially as those taken in his written 
Statement. 

The issues settled in Court below aro 
sufficient for the determination of this case. 

Taking the second and fourth issues toge 
ther, I am of opinion that, as the form o:' 
mortgage or charge created by the bond of 
28th Aughran 1268 did not vest any estate 
in the Mohunt, but only established a lien 
as incident to the money-debt, such lien 
contained an incident of the debt when it 
passed from a coutract-debt into a judgment- 
debt, and so continued when such judgment- 
debt was subsequently assigned to Meer 
Hoasein, otherwise the right to the lien must 
have remained in the Mohunt. But as his 
judgment-debt represent the full amount for 
which Mirza Mahomed and the land were 
liable to him, and as he had transferred such 
judgment-debt to Meer Hossein for what 
must be taken to have been its full value, 
he could not retain the lien either against 
Mirza Mahomed or Meer Hossein. Ile 
could not retain it against Mirza Mahomed, 
for he had no longer any debt or demand 
against him or the lands, and as Mirza 
Mahomed had neither done nor paid anything 
to discharge the lien, it must still have con- 
tinued to exist. But the only. possible exist- 
ence it could have would be as incideutal 
to the jadgment-debt ; and therefore I am of 
opinion that the sale of the money decree of 
the 14th April 1864 passed with it the lien 
under the bond of the 28th Aughrau 1268. 
The cases before cited from IX Weekly 
‘Reporter, 170, and IIL Bengal Law Reports, 
Appendix, page 140, are in fact authorities 
for this position. Such lien could only be 
enforced against the property subject thereto, 
30 long as it remained the property of Miiza 
Mahomed, and so long as the decree remain- 
ed in force by attachment under that decree, 
though according to the, decisions, and it 
would seem aso necessaty consequence of 
Section 246 Act VIII of 1859, if the pro- 
perty befure attachment had passed into the 
hands of third persons, a separate suit would: 
have been requisite to enforce the lien against 
the land in the bands of such third persons. 
It bas been urged that, because the property 
was situate in the district of Maldah, the 
Moorshednbad Court have no power to 
affect it by its decree ; but the effect of tho 
decree in the Moorshedabad Court was 
not to create any right against the land 
but to turn a contract-debt to which a lien 
was incident, into a judgment-debt to which 
without any operation of the Moorshedabad 
Court any already existing lien would attuch 
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by reason of it representing the original con- 

tract-debt. 

Moreover, in the case before us, at the 
debt of the sale to Meer Hossein, the pro- 
perty over which the lien extended hed 
already in ‘fact been attached by the Mobunt 
under the decree of the 14th April 1864. It 
seems to me clear that an* attachment under 
a money decree on a mortgage bond, and the 
mortgage lien cannot co-exist separately in 
' the property hypothecated ; and that such 
an attachment must be treated when existing 
as an attachment enforcing the lien. 

This attachment existing at the date of 
Meer Hossein’s purchase passed as an inci- 
dent of the decree purchased by him ; and as 
the property was sold on‘the 29th April 1865 
pending such attachment, the lien was trans- 
ferred from the property to the purchase- 
monies ; and thereupon the property became 
thenceforth discharged from the lien. 

Meer Hossein might, after the rejection 
by the Sudder Ameen ,of his application 
with respect to these purchase-monies, have 
instiguted a regular suit to establish his 
title to them under Section 270; but failing 
to do sgo, he forfeited his lien both in the land 
and the purchase-monies. 

But having forfeited such lien, it does not 
follow that he forfeited the right to execute 
otherwise the decree of the 14th April 1864. 
The only result was that such decree became 
thenceforth a mere money decree, discharged 
from any incidental lien. 

It becomes necessary, therefore, to decide 
the first issue tried by the Subordinate Judge 
viz, —Is execution of that decree barred 
under Section 20 of Act XIV of 1859. 

That Section enacts that process of exe- 
cution shall not issue unless some proceeding 
shall have been taken to enforce or keep in 
force a decree within three years next pre- 
ceding the application for execution. 

It has been strehuously argued before us 
that the proceeding intended by that Section 
must be a proceeding by some person legally 
‘and rightfully entitled to the decree; and 
consequently that neither the attempts by 
Meer Hossein in 1865 to obtain the sale monies 
(the decree at that time not having been 
legally transferred to him), nor the attempt 
by Moneerun in 1868 to execute the decree 
(she being a nominee of Meer Hossein for 
the purpose of defrauding his creditors, and 
her name not having been substituted for for 
that of Meer Hossein as decree-holder) could 
operate to keep the decree alive. 

I cannot find any warrant in Section 20 for 
such argument. That Section appears to me 


not to require more than that some actual 
proceeding should be taken, which if suc- 
cessful would result in the discharge or 
partial discharge of the judgment-debt. With 
respect to the proceeding of 1865 by Meer 
Hossein, if he had succeeded in retaining 
under attachment, as he was bond fide 
attempting to.do, the purchase-monies arising 
under Poran’s execution, the decrea which 
he had then contracted to purchase, and the 
transfer of which he was then enforcing by 
suit in which be afterwards succeeded, might 
have been satisfied therewith. 

I see no ground whatever for holding that 
the ‘applications made by «Meer Hossein in 
1865 were not proceedings to enforce the 
decree. 

And with respect to Moneerun’s proceed- 
ings in 1868, the appellant admits in his 
written statement that on the 2nd of April 
1868 she applied for execution, and that 
notices were issued under Section 216. Had 
such proceeding resulted in a realization 
of money, it cannot be said as between 
the judgment-debtor and Meer Hossein, or 
those claiming under Meer Hossein that the 
receipt by Moneerun of such money would 
not have gone in discharge of the decree. 
Moneerun might only have been entitled to 
hold the money in trust for Meer Hossein, 
or for his creditors ; but that circumstance 
would not have effected the discharge of 
the decree in execution of which such 
monies were realized, The fraud of Meer 
Hogsein in attempting to withdraw the de- 
cree from the claims of his creditors did not 
concern the judgment-debtor. As against 
him, the execution proceedings were very 
real proceedings to renlize the judgment- 
Jebt, and of which, had they been successful, 
the creditors of Meer Hossein might have 
availed themselves; and such proceedings ` 
were not set aside until after the purchase 
by the respondent and only as fraudulent 
against her. With respect, to Moneerun’s 
name not having been substituted for that of 
Meer Héssein as decree-holder, it does not 
appear that the assignee need do more than 
apply forexecution under Section 208 Act 
VIII of 1859 > and it does appear from the 
appellant’s written statement, and from his 
petition dated the 2let July 1868 that in 
fact Bibee Moneerun had executed the decree 
from which execution the appellant by his 
petition prayed to be released. 

I am therefore of opinion that the Subor- 
dinate Judge was right in holding that exe- 
cution under the decree of tha 14th of April 
1864 was not barred. And as a matter of 
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fnct that decree bas been executed by the 
respondent in the Moorshedabad Court 
against the heirs of Mirza Mahomed as an 
existing decree, But inasmuch as I dis- 
sent from the conclusion of the Subordi- 
nate Judge with respect to the continuing 
existence of the mortgage lien, being of opi- 
nion that such lien was upon the sale in exe- 
cution under Poran’s decree transferred from 
the land to the purchase-monies, it becomes 
necessary to enquire whether the property, 
which the respondent now seeks to sell, is 
trust property ; or whether purchase in the 
name of Khorshed Begum under Poran’s exe- 
cution was in fact a purchase with the 
money of Mirza Mahomed, and the property 
purchased consequently liable for Mirza 
Mahomed’s debts. 

Having regard to the appellant’s defence 
Bet up in the 2nd and 10th paragraphs of his 
written statement, I think that the 5th of the 
issues settled by the Subordinate Judge was 
sufficient to raise the question as to whether 
or not the property was trust property. 

This question the Subordinate Judge has 
only incidentally treated in his judgment as 
it was not necessary for him to decide it, if, 
as he held, the mortgage lien still existed. 
Some evidence on the issue was adduced by 
the appellant and appears in the record ; and 
the Judge has clearly shown the inclination 
of his opinion that the purchase was fictiti- 
ous, adducing as a reason for such opinion 
the fact that the property had been purchased 
in the name of a near relation of Mirza 
Mahomed, and not in the name of Nadir 
TIossein, the then acting trustee. 

In addition to this reason, Counsel for the 
respondent has relied on three circumstances 
to invalidate the purchase: first, because 
the trusts of the deed of the Ist of Bysack 
1266 are not wuqf, and therefore that the 
deed is invalid as against the heirs of Khar- 
oonnisse ; secondly, that the allegation that the 
property was purchased out of the profits of 
Kharoonnissa’s “trust property is obviously 
untrue, because.in the deed of the 23rd of 
August 1864 under which Mirza Mahomed 
appointed the appellant as a trustee for three 
years, it is recited that the profita were inade- 
quate to defray the expenses ; and the sche- 
dule to such deed shows that the income of 
Rs. 8,296 was fully absorbed in payment 
of the claims and expenses specified in such 
schedule; and, thirdly, because the property 
continued after the sale under Poran’s decree to 
be registered in the name of Mirza Mahomed. 

I think the first of the above grounds 
untenable, because whether the trusts were 


THE WBEKLY REPORTER. 





Rulings. 261 





or were not strictly wuqf, they were trusts 
that had been established, acted upon, and 
acquiesced in, for some years anterior tc 
the decree of the 14th of April 1864, at 
which date all heritable rights (if any) of 
Mirza Mahomed in the property subject to 
the deed ‘antagonistic to the trusts thereof so 
fur as such trusts affected the property must 
be considered to have ceased. 

With regard to the third objection, there 
is nothing in the record to show that, after 
the sale under Poran’s execution, the pro- 
perty continued to be registered in the name 
of Mirza Mahomed, but even if the allegation 
were correct, it would not, under any cir- 
cumstances, be conclusive, and in this pa ti- 
cular case, if the property was bought with 
funds of which Mirza Mahomed was trustee, 
the fact that the property continued regis- 
tered in his name would be immaterial. 

With respect to the second objection, it is 
no doubt very suspicious that the property 
was purchased under Poran’s execution for 
Rs. 14,000 on the 29th of April 1865, within 
less than a year after the recital, stating that 
the trust income was insufficient to defray 
current expenses; on the other hand, it 
should be noticed that in Kharoonnissa’s 
will the profits had been estimated at Rs. 
3,636, and that by the death of Mirza Enayet 
Ali Beg, one of the objects of the trust, 
Rs. 1,200 per annum, a personal allowance 
to him, had been set free; and three wit- 
nesses were examined on bebalf of the ap- 
pellant, one of whom deposed that Mirza 
Mahomed purchased the 15§ annas share of 
Pultapore in the name of Khorshed Begum 
from the funds of Kharoonniss, but stated 
that his knowledge was founded only ou 
communication by Mirza Mahomed himeelf ; 
and another witness stated that the purchase 
was made by means partly of the trust funds 
and partly of a subscription made for the 
purpose of the purchase. ® 

Counsel for the appellant has urged that 
the respondent has not adduced ayscintilla of 
evidence to show that the purchase-money 
moved from Mirza Mahomed himself; and’ 
he very strongly pressed upon our attention 
the case of Sreeman Chunder Dey,* 11 Moore’s 
Indian Appeals, page 28. 

That case is no doubt in many respects a 
stronger case than the present, and it is there 
broadly laid down that in cases of this nature 
although there may be circumstances of very 
strong suspicion, and though the person in- 
sisting on the validity of the purchase may 


> Sreaman Chunder Dey v. Gopaul Chunder Chucker- 
butty, 7 W. R., P. C., 10. 
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even have given’ a false account of the 
sources from which the purchase-monies 
were defived, still the affirmation lies upon 
the party impeaching the sale, and the Court 
must not act upon suspicion, but must re- 
quire actual proof that tho purchase-monies 
are the monies of the judgment-debtor. Of 
course, we must follow the rulings in that 
case; unless the circumstances of the present 
case materially differ therefrom: There were 
two circumstances in that case which were 
relied on by the Privy Council (page 48) as 
very material which do not exist in the 
present case. 

This suit is not “the fruit of angry feel- 
ing ;” and although the plaintiff in this as in 
that case is only a travsferree of the judgment- 
debt, yet in the present case the property 
wns attempted to be attached by the plaint- 
iffs predecessor through. Moneeruu prior to 
the transfer to the plaintiff. 

Under these circumstances, it seems to me 
very material in the present case to consider 
what explanation the respondent gives of the 
manner in which the purchase-monies were 
supplied on the purchase in 1865 under 
Poran’s execution, and such explanation 
deliberately made and supported by evidence 
must, I think, be taken as an admission bind- 
ing upon him. 

His statement is that the property was 
purchnsed in 1865 out of the surplus profits 
of Kharoonnissu’s trust settlement, and he 
seems to have assumed that the conclusion of 
law must be that the property so purchased 
is trust property. 

This assumption, however, altogether 
jgnores the fact that the property affected 
by Kharoonnisse’s will was thereby dedicat- 
ed to trust purposes only so far as the trusts 
thereby declared might require; and that 
under such will Mirza Mahomed would at 
the date of the purchase have been entitled 
to retnin for his, own benefit all surplus 
profits not required for the execution of the 
tiusts, inasyuch as, subject to such execu- 
tion, he was expressly made by tbat will 
irresponsible and unaccountable. 

If then this property was purchased out 
of surplus income not required for the pur- 
poses of the trust, it was purchased with 
funds which’ at the time Mirza Mahomed 
might have applied to his own purposes 


without being liable to account for the same | 


to.any one ; 80 that such purchase would in 
fact have enured for his own benefit, for ‘if 
the purchase was made out of profits, it fol- 
lows that before the purchase the trust pro- 
perty was already more than sufficient for 
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tho purposes of the trust. No evidence 
beyond a mere recital, in Mirza Mahomed’s 
will bas beén adduced to show that during 
Mirza Mahomed’s life-time the property 
purchased in the name of Khorshed Begum 
by funds applicable to his own purposes were 
dedicated by him to trust purposes which 
would prevent a judgment-creditor executing 
his decree against the property so purchased. 
In the absence of such evidence, and on. the 
admission of the appellant that the property 
wns purchased ont of surplus profits not 
applicable to trust purposes, and as the execu- 
tion of the respondent’s decree is not barred 
by limitation, I think that the respondent is 
entitled to execute her décree against the 
154 annas share of Pergunnah Pultapore ; 
and I am therefore of opinion that this ap- 
peal should be dismissed with costs. 
Kemp, J—I concur in this judgment. 


The 10th March 1878. 
Present: 


The’ Hov’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Suit for Kabooleut—Rent—Landlord and Tenant. 
Cases Nos. 580 and 581 of 1872. 


Special Appeals from a decision passed by 
the Officiating Judge of Hooghly, dated 
the \7th January 1872. affirming a deci- 
sion of the Moonsiff of Hurripal, dated 
the 9th September 1871. 


Sowdaminee Debia (Plaintiff) Appellant, 
` Versus 


Mohesh Chander Mookerjee (one of the 
Defendants) Respondent. 


Baboos Hem Chunder Banerjee and Bama 
Churn Banerjee for Appellant. 


Baboo Becharam Mookerjee for Respondent. 


In a suit for a kaboolew for certaineresumed lakheray, 
where it was found that the quantity of land in the 
defendant’? sion was less than that alleged by the 
plaintiff, and that the rates of rent deposed to were less 
than those claimed : 

HELD, that the suit was rightly dismissed and that 
the mere use of the word “ probable” ın deseribing the 
rate of rent claimed, ought not, under the circumstances, 
to better the position of the plaintiff ; the entire gist of 
the suit having been to get a certain rate of rent, 

Hep (b Witter, J.) that the mere fact of the lands 
in question having been declared in a previous litigation 
between the parties to be the má? lands of the plaintiff's 
vemmdary wrongfully held by the defendant under an 
invalid lakhera) title, was not sufficient to convert the 
defendant into a tenant of the plaintiff ; and that as the 
relation of landlord and tenant did not exist between 
the parties, the foundation was wantigg for a suit for 
_ kabooleut, 
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Glover, J.—I THINK that these appeals 
must be governed by the Full Bench decision 
in Gholam Mahomed’ versus Asmut Alie 
Khan, X Weekly Reporter, 14. 

The suit was for a kabooleut for certain 
resumed akhera) lands at the rent of 
Rs. 79-12, and both Courts below found 
that the quantity of land in the defendant’s 
possession was less than that alleged by the 
plaintiff and that the rates of rent as deposed 
to by the witnesses were less than those 
claimed ; they, therefore, on the authority 
of the decision above quoted dismissed the 
plaintiffs suit, 

It is urged in appeal that the = cases 
are not similar, and that the plaintiff who 
only claimed a rate of rent which would 
probably be found to be the correct rent is 
not in the position of a Ipndlord claiming a 
fixed rate of rent certain and ought to have 
been awarded a Aabooleut at such rates as 
might be found just and proper. 

But the plaintiff did, in my opinion, sub- 
stantially claim a certain rate of rent. He 
does certainly use a word which may he 
translated “ probable,” but the entire gist of 
his suit is to get a certain rate which he fixes 
as the rate, which other ryots similarly cir- 
cumstanced were in the habit of paying, and 
the mere use of the word “ probable” ought 
not under the circumstances to better his posi- 
tion. As landlord with his jummabundee 
at hand to consult, he could have had no 
possible difficulty in making an exact esti- 
mate, and I have no doubt that he meant the 
rate claimed to be that estimate. 

The case of Gopeenath Jenna versus 
Jeetoo Mullah and others, XVIII Weekly 
Reporter, 272, is not in point. In that case, 
the defendant had had notice of the zemin- 
dar’s claim and knew perfectly well the case 
he had to meet, and asa matter of fact did 
his best to meet it. In this case no’ notice 
was served, 

I do not think ‘that we can say that the 
Judge was wrong in law in deciding as ho 
did, and as the question whether under the 
circumstances of this case a guit for a kaboo- 
leut would lie at all (and concerning which 
there have been conflicting decisions of this 
Court) was not raised before him, there 
appears to be no necessity for our consider- 
ing it in this appeal. i 

I would dismiss these appeals with costs. 

Mitter, J.—I concur with my learned 
colleague in dismissing these two special 
appeals with costs. 

The mere fact that the lands in question 
` were declared in a previous litigation between 
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the parties, to be the mal lands of the plaiut - 
iff's zemindaree, wrongfully held by the 
defendant under an invalid lahheraj title 
created subsequent to the Ist of December 
1790 is not, in my opinion, sufficient to con- 
vert the defendant into a tenant of the pluin- 
tiff in respect of those lands. In the case 
of an invalid lakheraj grant for less thao 
one hundred beegahs made before the date 
above referred to, the relationship of landlord 
and tenant does not, and cannot, come into 
existence between the lakherajdar and the 
zemindar, until the former has agreed to 
accept the assessment made by the Collector 
under the provisions of the 9th Section of 
Regulation XIX of 1798 ; and I do not see 
nny renson whatever why ‘a different prin- 
ciple should be adopted in cases falling within 
the 10th Section of that Regulation. It may 
be conceded that, under the latter Section, 
the zemindar is entitled, nay required, to 
nnnex the lands to his zemindaree and to 
collect the rents thereof; but so long as the 
lakherajdar does not choose to accept the 
terms offered to him, all that the zemindar 
can do ig to sue him for ejectment, or for use 
and occupation, or for both. The decrees 
relied upon by the plaintiff merely declared 
that the lands in dispute are the mål lauds 
of his estute, and that the defendant had 
taken wrongful possession thereof under color 
of a lakheraj title. How such a declaration 
can be construed to have the effect of con- 
verting a trespasser, pure and simple, like 
the defendant into a tenaut of the plaintiff, 
I am utterly at a loss to understand ; nor 
am I aware ôf sny principle or rule of law 
on the strength of which it can be Held that 
person who holds wrongful possession of 
another’s land, and who has never agreed in 
any manner whatever to accept the position 
of a tenant, is liable to be treated as such 
I am fully 
prepared to admit that,the relationship of 
landlord and tenant caf be created by ex- 
press statutory provision as well as by con- 
tract based, upon mutual coment. But I 
find nothing whatever either in the 10th 
Section of Regulation XIX of 1793, or in 
the decrees relied upon by the plaintiff which 
goes to establish such a relationship be- 
tween him and the defendant, and in the 
absence of any mutual agreement, express 
or implied, between the parties, I feel myself 
bound to hold that the defendant cannot. bo 
treated, against his will, as a tenant of the 
plaintiff in respect of the lands to which this 
litigation relates. 

If the preceding observations be correct, 


264 | Civil 





4 


as far as they go, the’present suits which are 
brought for kadooleuts must fail as a matter 
of course. It has been repeatedly held that 
the very foundation of a suit for kabooleuét 
is the existence of the relationship of land- 
lord and tenant, and as that foundation is 
wanting in both the suits now before us, we 
are bound to dismiss them both with costa. 


The 18th March 1878. 


Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Hindoo Law— Testamentary Devise—Streedhun— 
` Succession—Mother— Husband. 


Case No. 1198 of 1870. 


ecial Appeal from a decision passed by 

gre dies say eee Judge’ of 2+-Per- 
gunnahs, dated the 28th March 1870, 
reversing a decision of the Sudder 
Moonsiff of that district, dated the lst 
September 1869. 


Judoo Nath Sircar (Plaintiff) Appellant, 


wersus 


Bussunt Coomar Roy Chowdhry (Defendant) 
Respondent. 


Baboos Gopal Lall Mitter and Grish 
Chunder Ghose for Appellant. 


Mr. J. T. Woodroffe and Baboos Rajendro 
Nath, Bose und Oopendro Chunder Bose 
for Respondent. 


coming from a father to a daughter before 
ie ees under a testamentary devise, falls within 
that category of sfreedhun which is described in the 
Hindoo shasters as property given toa woman by her 


before her marriage. 
ots her death, the mother, and not the husband, is 


the preferential heir to sagh property. 


Mitter, J—THe® property which forms 
the subject-matter of this litigation originally 
belonged to one Huree Narnin Mitter, who 
gave it by will to bis daughter Prosunno 
Moyee. Soon after the death of her father, 
Prosunno Moyee married Janokee Nath 
Sircar, the plaintiff in this case, and died 
shortly after, leaving her husband and her 
mother surviving her. In this state of facts, 
the question we have to determine is whether 
the mother or the husband is entitled to 
inherit the property above described. 

Before proceeding, however, to determine 
this question, we think it necessary to maka 
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a fow preliminary observations on the legal 
character of the property in dispute. It has 
been argued on behalf of the respondent that 
this property cannot be treated as the stree- 
dhun of Prosunno Moyee, inasmuch as it 
was acquired by her, not under an ordinary 
gift, but under a testamentary devise,—a 
mode of disposing of property not recog- 
nized by the ancient law of the Hindoos. 
We are of opinion, however, that this objec- 
tion is not valid. Whatever might have 
been the ancient Hindoo law on the subject, 
it seems to have been settled by a uniform 
course of decisions of unimpeachable author- 
ity that testamentary dispositions are not 
opposed to the spirit of tht law, and we may 
add that in the recent case of Tagore versus 
Tagore, it has been expressly held by the 
Privy Council that such dispositions are to 
be treated as a species of gift. “As to gifts 
“by way of will,” their Lordships observe, 
“page 3866, Weekly Reporter, Volume 
“XVIII, whatever doubts may have once 
“been entertained by learned persons as to 
“the existence of the testamentary power, 
“those doubts have been dispelled by a 
‘course of practice in itself enough, if 
“ necessary, to establish an approved usage 
“and by a series of judicial decisions both 
“here and in India proceeding upon the 
“assumption that gifts by wills are legally 
“binding and recognizing that form of gift 
“as part and parcel of the general law. 
“ The introduction of gift by will into ge- 
“neral use has followed in India as in other 
“countries the conveyance of property inter 
“vivos. Such a disposition of property to 
“take effect upon the death of the donor 
“though revocable during his life-time is 
“until revocation a continuous act of gift 
“up to the moment of death, and does then 
“ operate to give the property disposed of to 
“the persons designated as beneficiaries. 
“ They take upon the denth of the testator 
“as they would if.the property had been 
“given to them during his lifettime, &¢., &. 
“The laweof wills bas, however, grown up, so 
“to speak, naturally from a ‘law which 
“ furnishes no analogy but that of gifts, and 
“it is the duty of a tribunal dealing with a 
“case new in the instance to be governed by 
“the established principles and the analogies 
“which have prevailed in like cases.” The 
above observations are, we think, sufficient 
to justify us in holding that the property in 
dispute falls within that category of stree- 
dhun which is described in the Hindoo 
shasters as property given to ą woman by. 
her father before her‘ marriage; ond we 
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accordingly overrule the preliminary objec- 
tion of the special respondent. 

With reference to the main qusstion itself, 
we.are of opinion that the mother and not 
the husband is the preferential heir, 

It is admitted on both sides that the case 
before us is governed by the Hindoo law cur- 
rent in the Bengal school, and as the Daya- 
bhaga is the highest of all the authorities re- 
cognized in that school, it is to the Daya- 
bhaga that we will first direct our attention. 

Now, Clause 29, Section 8, Chapter IV of 
that treatise (Golebrooke’s translation, page 
95) appears to us to be conclusive on the 
point. That Clauge is as follows :— 

“Therefore, the property goes first to the 
“whole brothers; if there ba none, to the 
“mother ; if she be dead, to the father ; but 
“on failure of all these, it devolves on the 
“husband. Thus Catyayana says :—‘ That 
“ which has been given to her by her kindred 
“ goes on failure of kindred to her husband.’” 

It has been argued that the passage above 
quoted refers to that kind of streedhun only, 
which is called sulka (fee or perquisite). 
But this argument is evidently founded on a 
mistake. The very text of Catyayana cited 
by the author in the passage in question 
shows that it also refers to property given to 
a woman by her kindred, that is to say, by 
her father and mother; and if this is not 
sofficient to remove all doubts on the point, 
we have only to examine a few of the preced- 
ing Clauses. 

In Clause 10 of the same Section and Chap- 
ter, the author introduces the subject by 
saying that “ property received by a woman 
after her marriage from the family of her 
father, of her mother, or of her husband, 
goes to her brothers (not to her husband),” 
and in support of this position he cites a text 
of Yajnavalkya which declares :—‘‘ That 
which has been given to her by her kindred 
as well as her fee or gratuity (sulka) and 
anything bestowed after marriage her kinsmen 
take, if she die without issue.” It should be 
borne in mind that this text of Yajnavalkya 
refers to three different kinds of streedhuns, 
namely, lst, property given toa woman by 
her kindred; 2nd, her (sulka) fee or gratuity; 
and, 3rd, property bestowed on her after- her 
marriage. . 

In the next clause (Clause 11) the author 
takes up the first of these three kinds of 
streedhun, and says that property “given by 
her Kindred” means property given by her 
father or mother. He then adds that brothers 
are signified by the word “ kinsmen.” 

In Clause 12 he cites a text of Vriddha 
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Catyaynna declaring that “ immoveable pro- 
perty given to a woman by her parents goes 
always to her brothers if she die without 
issue,” and adds that “ the brothers’ right ot 
succession is founded on her leaving no 
issue.” 

In Clause 18 he says that, according to 
the opinion of Viswarupa, the brother is 
entitled to inherit auch property without 
any reference whatever to the particular form 
of marriage, and adds that this opinion ought 
to be respected. 

In Clause 14 he says that the above rule 
is æ fortiori applicable to every other kind 
of property. 

In Clause 15 he says that the phrase 
“given by her kindred” signifies that which 
was given to her by her parents during her 
maiden siate. 

In Clauses 16, 17, and 18 he defines “a gift 
subsequent,” which is the third kind of 
streedhun mentioned in the text of Yajna- 
valkya above referred to. 

In Clause 19 he takes up the second kind 
of streedhun mentioned in that text, namely, 
sulka property. 

In Clauses 20 and 21 he explains what 
sulka means. 

In Clauses 22, 23, 24, 25, 26, and 27 he dis- 
cusses the opinions of several authors about 
the order of succession to be followed in 
regard to such property, and iu verse 23 
he concludes the discussion by saying thnt 
“in the first it goes to brothers of the whole 
blood, then to the mother, and on her defuult 
to the father.” 

It is clear, therefore, that the proposition 
laid down in Clause 29 is nothing but the 
final resumé of the various matters discussed 
in the preceding clauses, commencing from 
Clause 10; and its applicability to all the 
three kinds of streedhun mentioned in the 
text of Yajoavalkya referred to in the last 
mentioned Clause is, cahsequently, beyond 
all dispute. It would be absurd to contend 
that the author of the Dayabhgga has laid 
down, in the case of property given by a 
woman’s kindred, a rule of succession differ- 
ent from that laid down by him in the case 
of sulka property, when it is beyond ull 
question that both those kinds of property 
are governed by the same text of Yajuaval- 
kya which is cited by him at the very thres- 
hold of the discussion. 

The next authority to which we wish to 
refer is the Dayatutwa of Rughoonundana. 
In page 43 of the printed copy, the author 
says:—“ In default of barren and widowed 
“ daughters the husband succeeds, but this 
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“ does not relate to property given by parents, 
“since in that case the brother succeeds ;” 
and this passage clearly shows that the 
author of the Dayatutwa is of the same opi- 
nion as the author of the Dayabhaga. 

It has been said that the mother is not 
expressly mentioned in the passage above 
referred to. But this argument does not 
appear to us to be of any force whatever. 
Tite object of the author of the Dayatutwa 
was merely to indicate the line of succession 
and not to enumerate all the heirs one after 
thé other; and as the right of the mother 
and father to come in immediately after the 
brother did not admit of any dispute or 
doubi, it was sufficient for his purpose to 
say that the brother and not the husband is 
not entitled to succeed to property given to 
a woman by her parents. There is nothing 
in the Dayatutwa, or in any other work on 
Hindoo law that we are aware of, on the 
strength of which it can be contended that 
the husband is entitled to come in between 
the brother and the mother. 

The author of Vivada Bhunganaba also 
appears to be of the same opinion, as may 
be seen from ‘the following text of Catyay- 
ana quoted by him in page 317 of the 4th 
volume of Colebrooke’s Digest :— 

‘On failure of her parents and brothers 
what she received from her kinsmen as a 
gift, descends to her husband.” 

Much stress has been laid by the pleader 
for the appellant on paragraph 3, Section 5, 
Chapter 2 of the Dayacrama Sungraha of 
Sreekissen Turkolunkar. ‘That paratraph is 
as follows :— 

“Next the succession devolves on the bar- 
ren and widowed daughters, and in default of 
all daughters, the son and the rest succeed 
asin the case of property received at -nup- 
tials ;” for a text of Menu declares :—“ The 
wealth of a woman which has been in any 
manner given to hebby her father and mother, 
let the Brahmani damsel take or let it belong 
to her oftspripg.” 

_ Ithas been argued that, in the case of pro- 
perty received at nuptials celebrated in the 
Brahma form, the husband is entitled to come 
in immediately after the great giandson of 
the co-wife in preference to the brother, 
mother, and father, and as the marriage of 
the lady to whose property this dispute relates 
was admittedly celebrated in the Brahma 
form, the plaintiff as her husband, and not 
her mother, is the preferential heir under 
the authority of the paragraph quoted above. 
This contention, however, does not appear to 
us to be sound. No doubt, if the paragraph 
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in question had stood alone, there might have 
been considerable force in the argument that 
the word ‘“‘rest” in the phrase “the son and 
the rest ” includes not only all the heirs down 
to the great grandson of the co-wife, but also 
the husband, the brother, the mother, and the 
father who are entitled to come in after such 
great grandson. But ‘such a construction 
would be,directly contrary to the provisions 
of the 16th and 16th paragraphs of the 8rd 
Section of the same chapter, in which it is 
distinctly laid down that in the case of pro- 
perty given to a woman by her futher and 
mother, the brother is entitled to succeed 
(without any reference whatever to the form 
of marriage) tf she die without issue. Those 
two paragraphs as translated by Mr. Wynch 
atand as follow :— 

Para. 15.—“ On failure of her husband, her 
brother is the next successor according to 
the text of Yajnavalkya. ‘That which was 
given to her by her kindred, as weil as her 
fee or gratuity aod anything bestowed after 
marriage, her kinsmen take if she die with- 
out issue.’ 

Para. 16.—“ The term kindred: means 
her father and mother, and consequently by 
the term kinsmen her brothers are signified, 
The same is declared by Catyayana, who 
says :—‘ Immoveable property which has been 
given by parents to their daughters goes al- 
ways to her brother if she die without issue. 
Here, since the terms immoveable property 
are used, other property is of course in- 
tended by the argument drawn from the loaf 
and staff. Thus itis stated in the Daya- 
bhaga. By the use of the term always, it 
appears that the eight forms of marriage, 
namely, Bralima and the rest are included.” 

It should be borne in mind that the oti- 
ginal work is not divided’ into Chapters, 
Sections and paragraphs, and that there are 
two errors of printing in paragraph 165 as 
quoted above. 

In the first place, there should bea full stop 
after the word “ successor,” and in the next 
place the words “according to the text of 
Yajnavalkya” ought to be read as commenc- 
ing a new sentence, having no connection 
whatever with the first portion of that para- 
graph (down to the word successor) which 
relates to property received by a woman at 
her nuptials. 

These two paragraphs, therefore, clearly 
show that there is no conflict between the 
Dayacrama Sungraha and the Dayabhaga 
in regard to the brother’s right to succeed to 
property given toa woman byegher parents, 
if ske die without issue. On the contrary, 
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the author of the Dayacrama Sungraba 
expressly adopts the view taken by the 
author of the Dayabhaga, as may be seen 
from the words—“Thus is stated in the 
Dayabhaga” in paragraph 16. How then 
are we to reconcile these two paragraphs 
with poragraph 3, Section 5, Chapter 8. It 
cannot be said that the aathor of the Daya- 
crama Sungraha has been guilty of laying 
down two contradictory rules in two differ- 
ent parte of the same work, and the only 
way of escaping from this difficulty is to 
hold, as we think we are bound to do, that 
the word “rest” in paragraph 3, Section 5, 
Chapter 2, includeg all the heirs down to the 
great grandson of the co-wife, but not those 
who are entitled to come in after such grand- 
gon. 

For the above reasons, we dismiss the 
epecial appenl and affirm the judgment of 
the Lower Appellate Court with costs. 





The 18th March 1973. 
' Present : 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Irrelevant Issues— Remands, 
Case No. 766 of 1872. 


Special Appeal froma decision passed by 
the Judge of ‘West Burdwan, dated the 
25th February 1872 reversing a decision 
of the Moonstff of Kotulpore, dated the 
22nd Muy 1871. 


Ram Soondur Banerjee andanother 
(two of the Defendants) Appellants, 


VETSUS 


Kalee Pershad Hajrah (Plaintiff) 
Respondent. 


Baboo Rash Beharee Ghose for Appellants. 


Baboo Hem Chunder Banerjee for 
Respoudent. E 


In a suit by a talookdar where the dispute was whe- 
ther certain land which plaintiff held was what he was 
entitled to hold as lakheraj, under a sunnud which he 
produced, and as to the genuineness of which no question 
was raised, the Lower Appellate Court indicated that it 
considered the sunnud not to be genuine: 

HELD, that this was an important error as the genuine- 
ness of the sunnud was in no way m issue, and that 
the judgment must be set aside and the case remanded. 


Markby, J.—Ir seems to us that this judg- 
ment of the District Judge cannot be sup- 
ported. The djspute was between the plaint- 
iff and the defendant as to whether or no 
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certrin land which the defendant held was 
the land which he was entitled to hold as 
lakheraj, the plaintiff being the talookdar 
of the property. The plaintiff iu his plaint 
refers to a sunnud, and gaya that the land 
which the defendant holds as lakheraj is 
situated elsewhere. The defendant was bound 
to produce his sunnud in the Moonsiff’s Court, 
and the contest there was whether the land 
covered by the sunnud was the land which 
the defendant holds, or whether, as the plaint- 
iff stated, it was situated elsewhere. That 
assumes the genuineness of the document 
which was produced by the defendant, and 
no question was raised in the grounds of 
appeal to the Lower Appellute Court 
as to that part of the case. Then the 
Lower Appellate Court apparently without 
indicating in any way that such a question 
was to be gone into before him makes cer- 
tain observations upon the sunnud which we 
can only understand to mean that he consi- 
dered that the sunnud was not a genuine 
document. ‘That does not seem to have been 
in any way at issue between the parties. 
What the Judge ought to have done was, 
taking the sunnud as a genuine document, 
to see if the defendant’s case which was made 
out to the satisfaction of the Moonsiff could be 
displaced. We cannot consider a judgment 
which containg such an important error as 
this to be a satistuctory judgment. 

We are, therefore, compelled to set asida 
the judgment of the Judge, and send back 
the appeal to be re-heard by him. 

Costs of remand will abide the ultimate 


result, 


The 20ıh March 1873. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. » 


Imperfect Decree—Fresh Trial. 
Case No. 272 of 1872 


Special Appeal from a decision passed by 
the Officiating Judge of Patna, dated the 
Tth September 1871, reversing a deci- 
sion of the Subordinate Judge of that 
district, dated the 4th July 1871. 


Kishen Dyal Lall (one of the Defendants) 
Appellant, 


versus 


Moulvie Abdool Luteef (Plaintiff) and others 
(Defendants) Respondents. 
4—40 
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Baboos Alohesh Chunder Chowdhry, Sree- 
nath Doss, and Boodh Sen Singh for 
Appellant. 


Baboos Unnoda Pershad Banerjee and 
Moonshee Mahomed Yusoof for 
Respondents. 


The High Court ordered a fresh trial in a case where 
the decree was imperfect, and one could not be drawn 
up fiom the judgment, and the Judge who gave the 
judgment was no longer Judge of the district; each 
party bearing his own costs in appeal. 


Phear, J.—Tux decree which hasbeen made 
in the Court below has unfortunately been 
put into a most imperfect shape. Itis quite 
clenr that we cannot in justice to the parties 
allow it to stand. It also appears that the 
Judge who gave the judgment in this case 
is no longer the Judge of the district at this 
time ; aud as itis quite impossible to draw 
up a decree merely from a perusal of the 
judgment which was given, it seems that 
there is no alternative but to order a fresh 
trial in the Court below. . 

Under ordinary circumstances when it be- 
comes necessary to do so, it is usual for the 
Court to make the costs of this abortive ap- 
peal costs in the cause; bat we think that 
the right order to make under the very pecu- 
liar circumstances of this case is that each 
party should bear his own costa of this 
appeal. 


The 20th March 1878. 





Present: 


, The Hon'ble J. B. Phear and W. Ainslie, 
Judges. 


Mahomedan Law—Suit for Dower—Declaratory 
Decree—Right of Acton. 


Case Mo. 55 of 1872. 
Regular wee From a decision passed by 
0 


the Subordinate Judge of Patna, dated 
the 19ih December 1871. 


Musst. Zaibunnissa (Defendant) Appellant, 
versus 
Musst. Uahee Begum (Plaintiff) Respondent. 


` Ur, C. Gregory and Moonshee Mahomed 
Yusoof for Appellant, 


Mr, Kennedy and Baboo Boodh Sen Singh 
for Respondent, 





In a suit by J, the widow of one F, to recover from her 
sister Z, who was his heir-at-law, the amount of a 
deferred dower, ıt was found that no portion of the 
estate of F had come into the hands of the defendant: 

HKLD, that no decree fur the amonnt claimed could be 
made against the defendant, neither could a deciee be 
made m favor of the plaintiff as against property not 
in the hands or under the control of the other party: 

Hep that, whether the property was ın the hands of 
the plaintiff herself, or of a third party, a suit for a 
declaration of nght would be premature. In the former 
case she must wait till the defendant seeks to get ıt from 
her: in the latter ahe must show that defendant had 
endeavoured to anp oae it, or that she (plaintiff) was 
prejudiced in making out the best case against the. third 


party. 

A Court ought not to make a declaration of right in 
favor of a patty on a state of facts which are not suffi- 
cient to enable it to grant substantial relief. i 


Phear, J.—In this aui? Mussamut Hahee 
Begum, widow of one Syud Fazeelut Hos- 
sein, sued Musgamut Znibunnisea, sister 
of her decensed husband, to recover the 
amount of Res. 42,788 odd annas as the 
amount of deferred dower due to her. She 
alleged that on the occasion of her marriage 
a deferred dower of Rs. 40001 of the Kul- 
dar coin and one gold mohuar was ngreed to 
by her husband ; that he died on the 22nd 
April 1868 without paying that dower ; that 
the defendant is the heir-at-law of the de- 
ceased; that notwithstanding repeated de- 
mands she does not mind paying the dower ; 
and ou these grounds the plaintiff brings this 
suit praying that the amount claimed with 
interest from the date of the suit may be 
awnrded. 

The Subordinate Judge has found as a 
fact on the evidence before him that the 
plaintiff was entitled to deferred dower of 
the amount which she claimed out of her 
hnsband’s estate. But he also found as n 
fact that none of the deceased’sa estate had 
come to the hands of the defendant. Never- 
theless on this fiuding he gave a decree in 
favor of the plaintiff in these terms :—‘ The 
plaintiff shall recover the amount claimed 
with costs and interest at 8 annas per cent. 
per mevsem on the priocipal sum decreed 
from the dute of action to his date, and on 
the aggregate of priucipal, interest, and 
costs from this date until the renlization 
thereof from the estate of Fazeelut Hossein, 
deceased. The defendant shall defray her 
own expenses.” 

We think it clear that this decree cannot 
stand upon the ground furnished by the find- 
ings of fact come to by the Lower Court ; and 
at the same time we see no reason upon the 
evidence to alter those findings. It appears 
to us that the Judge rightly found upon the 
evidence that the dower tq the extent of 
Rs. 40,001 and one gold mohur was granted 
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re ee - — 


to the plaintiff by her husband on the ocen- | same time found that none of the deceased': 
sion of marringe, and that it was not paid | property has come into the hands of thc 
nt the time of the decease of the busband. | defendant. Therefore that property must 
Tt algo appears to us that the Subordinate | either be in the hands of the plaintiff herself, 
Judge was quite correct in his finding upon |as the defendant in her written statement 
the evidence that no portion of the estate of | says it is, or in the hands of a third party. 
Fuzeelut Hossein’ bad been proved to have | In either case it seems to us that a auit even 
come into the hands of the defendant. This | for a declaration of right alone ia premature. 
being so, it is quite clear that no decree for | If the plaintiff has her deceased husband's 
the recovery of the amount ns prayed for | property in her own hnnds, she must wuit 
in the suit could be made against the defend- | until the defendants seeks to ret it from lier 
aut ; and the Subordinate Judge does not | before a declaration of this kind even ean be 
make it. Neither could a decree be given in | made. It does not follow, as indeed we were 
favor of the plaintiff as against property | told in the course of the argument by the 
which was not in the hands or under the | defendant’s Counsel, from any thing that las 
coutrol of the other party to the suit. yet occurred that the defendant will seek to 
We have been asked during the discussion | get this property out of the hands of the 
of this appeal to convert the decree of the plaintiff without at the same time asking for 
Lower Court into a declaration of right ou! proper account. If the property is in the 
the part of the plaintiff as against the de- | hands of third persons, it is not shown us 
fondant. The first great objection to this ! that the defendant has in any way endeavour- 
is that the plaintiff never asked for relief of | ed to approach it ; aud the plaintiff is not 
this kind. And we are also very strongly | prejudiced as yet in miking out the best case 
of opinion that a Civil Court ought not | that she can against those third persons, and 
to make a declaration of right in favor of a | realizing directly from the propeity in the 
patty on the state of facis which are not | hands of those persons that claim which she 
sufficient to enable it to grant substantial re- | now wants to get indirectly asserted against 
lief supposing that the Court thought fit to | the defendant who has noue of the property 
do so. And we think that this view accords | at all. 
with some of the decisions which have Under these circumstances, while we think 
been lately passed by the Privy Council. | that the decree passed by the Lower Comt 
But the plaint does not put forward any | certainly cannot be supported by the fludings 
ground upon which na declaration of right in of fact at which the Court arrived, we also 
this view could be made antall. It isremark- | think that the plaint and the evidence fail to 
able that the plaint does not even put for- | supply any stfficient ground upon which we 
ward any ground upon which the decree | could give the plaintiff any other telief, Wo 
sought for in the prayer of the plaint against | think, therefore, that the decree of the Court 
the defendant could be made. It merely | below should he reversed and the suit dis- 
usserts tliat the defendant is the heir-at-law | missed with costs. 
of the deceased, and abstains altogether from 
asserting that she had received assets belong- 
ing to the deceased. However, in the absence 
of any allegation of that kind, an issue was 
no doubt raised as if the allegation was there. 


The 24th March 1873. 


Still when we have to consider whether a Present » 
decluration of eight could be supported, we | The Hon’ble J. B. Phear and W. Ainslie, 
must, we think, look to the plaint to see Judges. j 


whether there is sufficient in it to justify a 
prayer for relief an the foundation of that 
right, and as we have already snid there is 
none. It was said by the learned Counsel 
during the argument that the defendant is in 
fact setting up a claim to the decensed’s pro- 
perty as free of dower; and inasmuch as 
the Court has found that the plaintiff is 
entitled to dower, this behnviour on the 
part of the defendant would justify the 
Court in giving the plaintiff n declara-'The Government of India (Defendant) 
tion of right.” But the Court has at the | Opposite Parry, 


Limitation— Cause of Acton. 


Application for admission of a Regular 
Appeal from a decision passed be the 
Officiating Judge of Gya, dated the 28th 
June 1872. 


Renz Ali Khan, Pauper (Plaintiff) Petitioner, 


UVCTSus 


Se rs ee 
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Mr. R. E. Twidale and Hoonshee Mahomed 
Yusoof for Petitioner. 


No one for Opposite Party. 


Ignorance of the cause of action having acerued when 
owing to any other cause than the fraud of the defendant, 
6. g., absence from the country, does not give plaintiff a 
longer time for suing, 

Phear, J.—It appears to us very plain 
upon the materials disclosed by the plaint 
that the Judge was right in holding the suit 
barred. ‘The plaintiff complains that the 
Government in 1857, while he was absent 
from the country, seized and sold his property 
upon the allegation that he was a rebel and 
that his property had become forfeited by 
law to the Government. He says that he 
remained away on pilgrimage from ‘that time 
until 1864; when he came back to this 
country he gave himself up and was tried on 
the charge of having taken part in the 
mutiny and was acquitted. Ho says that 
bis cause, of action accrued at that date be- 
cause while he was away he was in entire 
ignorance of what the Government bad doue, 
and he was not in a position to assert his 
right until his innocence had been declared 
by a competent Court, 

It seems to us that there is no consideration 
arising out of these facts which goes to alter 
the date of the cause of action, that cause of 
aciion.was nothing more nor less than the 
wrongful conduct of the Government as the 
plaintiff characterizes it in seizing and sell- 
ing his land in 1857. It has been held over 
and over again that ignorance of the causes 
of action having accrued does not give the 
plaintiff a longer time for suing unless that | 
ignorance has been produced by the fraud of ; 
the defendant. According to the plaintiff's , 
own account, his ignorance was iv no way | 


caused by the misconduct on*%he part of the: 


Government: it was the simple consequence | 


of his being away fiom this country. It! 


seems to us quite clear that his cause of action | 
is barred, and that the judgment of the Lower : 
Court is right upon this point. And there- i 
fore we ought not to allow the petitioner to 
appeal to this Court in formd pauperis, We 
consequently reject this application. 

Of course this decision does not prevent 
the petitioner from bringing lis appeal in 
regular course if he is able to do so. 


The 24th March 1873. 


Present: 
The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 
Fraudulent Transfers. 
Case No. 617 of 1872. ` 


-Special Appeal from a decision passed by 


the Judge of Surun, dated the 29th De- 
cember 1871, affirming a decizion of the 
Subordinate Judge of that district, dated 
the 28(h December 1870. 


Gopul Narain, alios Jugdgo Narain (one of 
the Defendants) Appellant, 


CeTsus 


Gunga Pershad Sahee (Plaintif) 
Respondent. 


Mr. R. T. Allan nnà Baboo Mohesh Chun- 
der Chowdhry and Moonshee Mahomed 
Yusoof ior Appellant. 


Babov Unnoda Pershad Banerjee for 
Respondent. 

A party succeeding to the possession of the property is 
not entitled to ask the nssistance of the Court either to 
rectify deeds of transfer fraudulently effected by nis 
predecessor, or to ask that these documents should be 
treated as void at law. 


Phear, J.—In this suit the plaintiff seeks 
to obtain a declaration of right to certain 
property as against the defendant. He says 
that the property originally belonged to-Ram 
Petshad Sahoy, deceased, his brother ; that 
upon the death of Ram Pershad Suhoy, it 
went to his widow Mussamut Luchmee Kooer; 
that Mussamut Luchmee Kooer died in 1277, 
aud that since that time he, the plaintiff, has 
baen in possession of it. The plaintiff for- 
ther goes on to say that the defendant has ` 
obtained a certificate under Act XXVII of 
1860, entitling him to collect the debis of 
Mussamut Luchmee Kooerf and that so 
fortified, die ia about to take possession of a 
sum of Rs. 100, which appears to be stand- 
ing in the name or iather to the credit of 
Luchmee Kooer in the books of the Collect- 
orate. 

The principal objection made by the defend- 
ant to the plaintiff’s claim is that all this 
property is now standing in the name of Mus- 
samut Luchmee Kooer by virtue, and as the 
result of a considerable number of transfers 
ond alienations, all of which were made upon 
paper by Ram Persbad Sahoy solely in order 
to defraud his creditors, and that the present 
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plaintiff has therefore no right to come into 
Court and ask the Court to relieve him from 
any difficulties which may have been caused 
to him in the way of enjoying this property 
as a consequence of his deceased brother’s 
fraudulent conveyances, 

Both the Lower Courts have found: that, 
under the peculiar circumstances of this case, 
the plaintiff has a right to obtain from the 
Court the declaration which he seeks against 
the defendant. _ 

We are of opinion, however, that tbe 
decision of the Lower Appellate Court in this 
respect must be somewhnt modified. We 
think that the contention of the defendant 
that the plaintiff is not entitled to the assist- 
ance of the Civil Court to get him out of 
the difficulties which the fraudulent convey- 
ances of his deceased brother may have led 
him into, is substantially correct. He cer- 
tainly is not entitled. standing as he professes 
to do in the shoes of Ram Pershad Sahoy, to 
ask the assistance of this Court to rectify 
the deeds of transfer which Ram Pershad 
Sahoy had in fraud of his creditors put into 
their present Shape. Neither is he entitled as 
a third person might be to ask the Court that 
these documents should all be treated as docu- 
ments void at law, and therefore that they 
be put out of all consideration. Neverthe- 
legs, if does seem to be the case upon the facts 
which both the Lower Courts arrived at, 
that the Rs. 100 in the Collectorate is the 
money which had, so to speak, accrued due 
to the estate af Luchmee Kooer while she 
was alive, and which ought to go with it. 
The Courts find that the plaintiff has in fact 
succeeded Luchmee Kooer in that estate, and 
we think that he is entitled to have it de- 
clared as against the defendant that this 
Rs. 100 belongs to him. 

We think that the declaration ought to stop 
there. The decree of the Lower Appellate 
Court will therefore be varied to this extent. 
It will stand ag to costs, and we think that 
the same order ought to be here, namely, 
that both parties ought to bear their own 
costs, 


` 








The 19th February 1878. 


. Present: 
The Hon’ble F. B. Kemp and C. Pontifex, 
‘Judges. 


Mortgage Bond—Interest— Penalty—Liquidated 
Damages— Principles of Construction. 


Case No. 709 of 1872. 


THE WEEKLY REPORTER. 


Rulings. 


Special Appeal from a decision passed'b j 
the Judge of Bhaugulpore, dated the 
9th January 1872, modifying æ dectsio 
of the Subordinate Judge of that distric:, 
dated the 2nd December 1870. 


Bhichuck Nath Panday (Plaintiff) Appellant, 
versus 
Ram Lochun Singh (Defendant) Respondent 


Baboos Romesh Chunder Mitter aud Kale 
Kishen Sen for Appellant. 


Baboo Taruck Nath Dutt for Respondent. 


R L S borrowed Ra, 600, agreeing to pay interest a 
8 annas per cent. per mensem, and to re-pay the principa 
within three years: and executed a bond pledging as se 
curity a one anna four pie share of an estate bearing . 
sudder jumma of Rs. 880, and containing a stipulation 
that, if he failed to pay principal and interest as agreed 
upon, he would pay interest at 4 per cent. per mensem from 
date of the bond. Default was made inthe payment of 
the principal at the end of three years, and the mortgageo 
sued upon the bond claiming the higher rate of interest 
Both the Lower Courts treated the stipulation as in the 
nature of a puly and the Lower AppellateCourt gave 
judgment for the principal amount with interest at 12 
per cent. per annum in satisfaction of such penalty - 

Hep, that Act XXVIII of 1855 s. 2 did not affect 
the question of penalty, or no penalty, but left it open for 
the Court to decide whether the 4 per cent. was agreed 
upon as interest, or whether it was intended as a penalty. 

The hinge upon thich the decision of every part- 
cular case turns, is the intention of the parties collected 
from the language they have used. The mere use of 
the term “ penalty,” or “ liquidated damages,” or inter- 
est, does not determine the intention; but, like any 
other question of construction, it 13 to be determined by 
the nature of the provisions and the language of the 
whole instrament. 

If the instrument contains many stipulations of vary- 
ing importance or relating to objects of small valuo 

culable in money, there is the strongest ground for 
supposing that a stipulation applying generally to a 
breach of all or any of them, was intended to be a pe 
nalty, and not liquidated damages: similarly, where a 
very large sum becomes immediately nayable in con- 
sequence of the payment of a very small sum, the for- 
mer should be considered a penalty. Applying these 
principles to the case, the Court held that the decision 
of the Lower Appellate Court was correct. 


Pontifex, J—Tuis appeal arises in a snit 
on a bond executed by the respondent to the 
appellant, which bond, so far as gt is material 
to state it, was as follows:— f 

“I, Ram Lochun Singh, execute this to 
“the effect following :—-I have borrowed 
“and received the sum of Co's Rs, 600 
“ on interest from Bhicbuck Nath Panday, 
“and agreed to pay interest on the said 
“ amount at 8 annas per cent., month after 
“month, and to re-pay the principal monay 
“ within the period of three years. For the 
“sgaid amount, principal and interest, I do 
“ hereby mortgage and pledge one anna four 
“ pie out of the entire Mehal Koonduwar, 
“bearing a sudder jumma of Rs. 380. 

A-—4] 
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“ Should the mebal in question happen to be 
** gold by auction for arrears of Government 
“ revenue, to be attached, or sold, or involved, 
“ in a sult for debts due to other creditors, 
“ this mahajun or creditor shall have author- 
“ity to realize the money by any means he 
“ chooses without waiting for the expiration 
“of the term of this bond. Should I fail 
“ to pay the principal and interest as agreed 
“upon, I shall pay interest at 4 per cent. 
“ per month from date of this bond to that 
“ of liquidation. On this agreement I have 
“taken the money and given the bond or 
“ writing.” 

‘From this it appears that, if default was 
not made in payment of the principal and 
interest, the loan was made at less than the 
usual rate of interest; but it would also 
appear from the amount of the sudder jumma 
that the property hypothecated was an ample 
security for the loan. 

Both of the Lower Courts have decided 
that the provision in the bond which is to 
take effect on default of punctual payment 
must be treated as in the nature of a pennlty, 
and the Judge of Bhaugulpore has accord- 
ingly given a judgment to the appellant for 
the principal amount lent together with in- 
terest calculated at 12 per cent. per annum 
in satisfaction of such penalty. 

The facts of the case are that default was 
made in payment of the principal at the ex- 
piration of three years from the date of the 
bond. It does not clearly appear, but I will 
assume for the purpose of this decision that 
default was made throughout the three years 
in payment of the monthly interest. Theap- 
pellant might have sued on the bond for each 
monthly instalment of interest. This he did 
notdo. But one month and 20 days after the 
expiration of the period of three yeara, the ap- 
pellant instituted the present suit. It would 
appear that the respondent was at the date 
of the institution ofthe suit prepared to pay 
the principal (with the exception of a trifling 
pum of Rs, 25 about which there was a 
dispute, but which the respondent agreed to 
pay if appellant would vouch for it having 
been advanced), but objected to pay interest 
at the rate of 4 per cent. per mensem accord- 
ing to the default proviso in the bond. 

The appellant before us insists that having 
regard to Seclion 2 Act XXVIII of 1855, 
the ‘Court is bound to decree the intorest at 4 
per cent. per mensem, and cannot relieve 
against the proviso as being iu the nature of 
a penalty. 

The words of that Section are :—“ In any 


“suit in which interest is recoverable, the | 


“ amount shall be adjudged or decreed by the 
“ Court at the rate (if any) agreed upon by 
“ the parties.” 

But that Section in our opinion does not 
affect the qestion of penalty or no penalty. 
It leaves it still open for the Court to decide 
whether the 4 per cent. per mensem was 
ngreed upon by thé parties as “interest,” or 
whether it was intended asa penalty. Other- 
wise in no case, however, gross and oppressive 
it might be, if the parties used the word 
“ interest,” could the Court interfere. 

Such argument is met by the numerons 
cases which decide that the question to be 
determined of penalty or no penalty is not 
affected by the phraseology that may be used. 
The parties toan instrument cannot change 
the fact by using a particular name, and 
whether the sum provided to be paid is to be 
treated as a penalty, or as liquidated damages, 


Sainter vs Ferguson, 7 is a question of law 
CB. 716;27L J, C. Pa 
217. 


to be decided by the 

Court upon a consi- 
deration of the whole instrument in each 
case. 

It has been laid down by the Privy Council. 
in the case of Dinach vs., Corlett, 12 M. P. 
C. C., 229, that the law on the question of 
penalty or liquidated damages may be consi- 
dered, after a great number of decisions, not 
perhaps all of them strictly reconcileable 
with each other, to be at length satisfactorily 
settled; and the hinge on which the decision 
in every particular case turns is the intention 
of the parties ‘collected from the Innguage 
they have used. The mere use of the term 
“penalty,” or the term “liquidated damages” 
(or in the present case we may add the term 
“interest” ), does not determine that inten- 
tion; but like any other question of con- 
struction, it is to be determined by the nature 
of the provisions and the language of the 
whole instrument. One circumstance is, 
however, of great importance towards arriving 
atn conclusion. If the instrument contains 
many stipulations of varying importance, or 
relating torobjects of small value calculable 
in money, there is the strongest ground for 
supposing that a stipulation, applying gen- 
erally to a breach of all or any of them, was 
intended to be a penalty, and not in the way 
of liquidated damages. To the principle so 
laid down by the Privy Council may be added 
the observations of Chief Justice Tindal in 
the case of Kemble vs. Farren, 3 M. & P., 
440 (S. C., 6Bing., 141 ):—“ Thet avery large 
“gum should become immediately payable ın 
‘consequence of the non-payment of a very 
“small sum, and that the former: should not 
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“be considered a penalty appears’ to be a 
“contradiction in terms ; the case being pre- 
“cisely that in which Courts of Equity have 
“always relieved, and against which Courts 
“of law bave also in modern times en- 
‘‘deavoured to relieve, by directing juries to 
“measure and assess the damages actually 
“sustained by the breach of the agreement.” 

Applying these principles to the case be- 
fore us, if one day’s default was.made in pay- 
ment at the end of any, even the first month 
of the three years’ term, of the interest at 
the rate of one-half per cent. per mensem, 
the very large rate of 4 per cent. per men- 
sem would immediately. become payable 
throughout the term ; or in other words a 
very large sum would become immediately 
paynble in consequence of the unpunctual 
payment of a very small sum. 

Or, again, if interest at the rate of one-half 
per cent. per mensem had been punctually paid 
for the first 34 months of the term, but 
one day’s default was made in payment of 
the interest of the 35th month at that rate, 
4 per cent. per mensem would immediately 
become payable from the very commence- 
ment of the term ; or in other words, a very 
jargo sum would become immediately pay- 
able in consequence of the unpunctual pay- 
ment of a very small sum, and notwithstand- 
ing punctual payment at the lesser rate for 
o4 months. 

Or, again, if interest at the lesser rate had 
been punctually paid for 385 months, but 
one day’s default was made in payment of 
the principal sum aud the interest for the 
36th month, an incrensed sum of Rs. 252 
would become immediately payable in re- 
spect of interest for the higher rate from the 
commencement of the term, or in other 
words, in consequence of one dny’s default in 
payment of Rs. 603, the larger sum of 
Rs. 855 would immediately become payable. 

The pleader for the appellant has pressed 
upon us a decision by Justices Louis’ Jack- 
son and Paulin Special Appeal No. 428 of 
1871, which has not been reposted. The 
papers in that case have been placed before 
us, and from them it appears that for secur- 
ing a loan of Rs. 8,000 for three months, 
a bond was given which carried interest at 
1-8 per cent. per mensem, but contained a 
proviso that, in the event of the Ra. 8,000 
not being re-paid at the end of the three 
months, an enhanced rate of interest at 5 per 
cent, per mensem would be levied in liew of 
the first named interest from the date of the 
execution of the bond to the date of liquid- 
ation thereof, . 

' 
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The special appeal was by the debt:r, 
whose ground of appeal was that the Lowa 
Court had been wrong in awarding interest 
at 5 per cent. per mensem, inasmuch as tie 
condition in the bond was of the naturo of 
a penalty. 

The only observations by the learned 
Judges in that case were :— The special a;.- 
peal is dismissed with costs.” 

In that case the period over which an e! - 
hanced payment of interest would extend w:s 
only three months, and seemingly the proviso 
only took effect upon default in payment «f 
principal, nor does it appear that there w:3 
any other than personal security for tle 
debt. But, however, this may have been, we 
think every case of this nature must depend 
an its own circumstances as stated by tla 
late Mr. Justice E. Jackson in the cae 
reported at XIV Weekly Reporter, page 4836, 
and we are of opinion that the present casa 
falls within the principle of the case reporte 1 
in IV Bengal Law Reports, Appendix, paga 
92,* and of Kemble vs. Farren, 

It has been argued with some plausibility 
that, if the bond in this case had containe l 
the stipulation that interest at 4 per cen’. 
per mensem should be paid reducible to | 
per cent. on punctual payment, the Court 
must have decreed interest at the rate of | 
per cent. per mensem ; and further that ths 
proviso in the bond should be construed a3 
an alternative stipulation arising in the hap- 
pening of a particular event; and that o3 
that event has arisen, the proviso is now ths 
only substantive agreement between the pat - 
ties. But the answer to this argument i; 
that, instead of being an alternative stipula- 
tion arising on an independent event, it i) 
in fact only a proviso to arise on a breach: 
of the original and substantial contract be- 
tween the parties ; and the question is whic 
ther such proviso is to be treated os a penal 
ty, or as a stipulation in the nature of liquid 
nated damages for such breach of contract 
And with respect to the argyment that, i’ 
the stipulation had been 4 per cent. per 
mensem reducible on punctual payment, in 
terest at 4 per cent, per mensem must have 
been awarded, it may be observed that it 
that case 4 per cent. per mensem would have. 
been the substantive primary contract be- 
tween the parties, and not a penal rate tr 
arise on breach of the substantive contract ; 
and that it is improbable that any borrower, 
haviug ample security to offer, ns was the 
fact in the present case, would enter into ə 


* 14 W. R., 487, note. 


274 Civil 


THE WEEKLY REPORTER. 


Rulings. [Vol. XIX. 





contract under which the would be primarily 
liable to pay 48 per cent. per annum for the 
loan. 

Under the circumstances of this case, we 
are, therefore, of opinion that the decisions of 
the Courts below are correct in treating the 
proviso in the bond as in the nature of a 
penalty ; and we also think that the Lower 
Appellate Court has done substantial justice 
between the parties in awarding damages for 
the brench of contract by decreeing interest 
at the rate of one per cent. per mensem from 
the date of the bond, and we accordingly 
think that this special appeal should be dis- 
missed with costs. 


The 27th February 1873. 


Present: 
The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. . 


Contract to create a Putnee— Inadequate Consi- 
deration— Equitable Relief. 


.Case No. 780 of 1872. 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 16th 
February 1872, affirming a decision of 
the Subordinate Judge of Pubna, dated 
the 25th March 1871. 


Juseemooddeen Biswas (Plaintiff) Appellant, 
versus 


Huro Soonduree Dossee and others (Defend- 
ants) Respondents. 


Mr. J. T. Woodroffe and Baboos Mohinee 
`  Mohun Roy and Issur Chunder Chucker- 
butty for Appellant. 


Baboos Sreenath Doss, Bhugobutty Churn 
Ghose, and Gopql Chunder Chuckerbuity 
for Respondents. 


Defendants Herrowed ee from plaintiff without 
interest; but executed a deed stipulating that the sum 

rrowed was to be re-paid on a given data, and that, if 
not paid then, the detendanta should execute a putnes 
lease of certain properties set forth in the deed, the sum 
borrowed being considered as a bonus for such lease: and 
that if the boirowers did not execute such a lease, this 
deed should be counted as a putnee pottah. The money 
not having been paid, and the lease not executed, the 
plaintiffs sued for possession : 

Hewp, that plaintiffs were entitled to possession on 
the footing of a putnee, from the date of suit, and that 
the transaction was not a conditional sale but a contract 
to create a putriee, for a certain consideration unless that 
sum was paid on a particular date 

HELD, that plaintiff was entitled to relief even though 
he might have usked for something to which he was not 
strictly entitled; and that if the Court deemed the bonus, 


inadequate, it might equitably relieve defendant upon 
the payment of the original sum with interest from the 
date of advance. 


) 

Kemp, J.—Tue plaintiff is the special 
appellaut. i 

The case turns upon the construction of a 
deed dated the 30th Pous 1274. 

The special appellant contends that, 
according to the terms of the deed and the 
intentions of the parties, the Courts below 
ought to have treated the transaction as a 
putnee leage from the 2nd Bysack 1277, and 
that they were wrong in holding that the 
instrument was one of conditional sale within 
the meaning of Regulation XVII of 1806. 

The terms of the deed may be briefly 
stated thus :— 

Haranund Bhuttacharjee and Rutnessur 
Pal Chowdhry borrow Rs. 1,625 from the 
plaintiff on the 30th of Pous 1274 B.S. 
No interest is charged, and it is stipulated 
that the sum borrowed is to be paid in 
the lump on the 30th Chyet 1276 B.S. 
That if the money borrowed is not paid on 
or before the 30th of Chyet 1276, the de- 
fendant shall execute a putnee lease of cer- 
tain properties set forth in the deed, the ori- 
ginal sum borrowed, or Rs. 1,625 being consi- 
dered as the bonus for such lease. Further 
that, if the borrowers did not execute a put- 
nee pottali, this deed shall be counted as a 
pottnh as dating from the 2nd Bysack 1277. 
Further that, if owing to the aale of the parent 
estate by the borrowers failing to pay the 
Government revenue, the putnee should fall 
with the parent estate, then the original sum 
borrowed was made recoverable from the sale 
proceeds of the parent estate. Then there 
is a further stipulation that if, during the 
term prescribed for the pnyment of the 
amount borrowed, or fiom the 30th of Pous 
1274 to the 30th of Chyet 1276, the parent 
estate be sold and no putnee can be created, 
then the amount boriowed with interest and 
costs is to be recovered from the other move- 
able and immoveable propertfes of the bor- 
rowers, e ‘ 

The plaint sets forth that the money was 
not paid, and that the borrowers have not 
executed a putnee lease. The suit is, there- 
fore, brought for possession of the properties 
mentioned in the deed as comprising the put- 
nee tenure. 

Before the suit was brought, Rutnessur’ 
Pal Chowdhry, one of the debtors, died leav- 
ing a widow, Huro Soonduree, who has been 
made a defendant. 

Huro Soonduree’s answer was briefly to 
the effect that the conditions in the -deed as 
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to granting the putnee, were in the nature 
of a penalty, that the plaintiff ought to have 
served her with a notice to pay, that a suit 
-forthe money borrowed might lie, but not one 
for specific performance. 

The defendant, Haranund Bhuttacharjee, 
‘denies the execution of the document, and 
-states that Rutnessur Pal Chowdhry, though 
-his servant, had no authority from him to 
enter into any such contract, and that the 
properties mentioned in the deed belong to 
„him, Haranund Bhuttacharjee, and not to 
‘Rutnessur Pal Chowdhry. 

The Judge finds that the deed is one of 
‘conditional sale, and not a simple contract ; 
that the plaintiff whs bound by law to give the 
‘defendants notice of foreclosure under Section 
7 Regulation XVII of 1806, and not having 
done so, a suit for possession will not lie. 
The suit of the plaintiff was therefore dis- 
missed. 

The questions raised in the answer of the 
-defendant, Harannnd Bhuttacharjee, were not 
decided by the Judge, There has also been 
no finding as to the value of the putnee pro- 
perties. 

Looking to the terms of the deed and the 
intentions and conduct of the parties, we are 
clearly of opinion that we ought to declare 
that the plaintiff is entitled to possession of 
the properties recited in the deed, on the 
footing of a putnee, such possession to com- 
mence from date of suit. The plaintiff 
obtained no interest whatever on the sum 
advanced, vtz., on Rs. 1,625 from the 30th of 
Pous 1274, to the 30th Chyet 1276, and the 
margin of profit reserved to the plaintiff as 
putoeedar according to the deed was only 
Rs. 45 odd, a very inadequate return for the 
money lent. It is true that the profit is now 
estimated by the plaintiff to amount to 
(Rs. 200 per annum, but even thatsum would 
be only a little over 12 per cent. on the sum 
borrowed to say nothing of the fact that for 
two years, the plaintiff got no interest at all 
‘for his money” The instrument has been 
found by both Qourts to be genuine, and there 
thas been no offer of payment of the sum 
borrowed. 

The proprietary title of the defendants as 
zemindars is not extinguished by this deed. 
The plaintiff becomes their putneedar just in 
the sume way as if he had taken a putnee 
lease paying a bonusof Rs.1,625. The trans. 
action is not a conditional sale but a con. 
tract to create a putnee in favor of the plaint- 
iff on a certain date and for the certain con- 
sideration of Rs. 1,625, unless that sum be 
-paid without interest on a particular date. 


cd 


Regulation XVII of 1806 applies to con. 
ditional sales which are to become absolutc 
on the happening of certain conditions. If 
a mortgagee be put in possession with the 
enjoyment of the usufruct in satisfaction of 
the debt, in such case before the sale cau 
become absolute, it will be necessary for him 
to foreclose under the provisions of the above 
Regulation. 

We think that the Courts below were 
clearly wrong in dismissing the plaintiff's 
suit in its entirety. ‘The plaintif is entitled 
to relief even though he may have asked for 
something to which he is not strictly entitled. 
The plaintiff, though not entitled to an irre- 
deemable putnee, is entitled to hold posses- 
aion, even supposing that in consequence of 
the value of the putnee lease stipulated for 
by the contract greatly exceeding the sum of 


‘Rs, 1,625 (which question, although evidence 


has been adduced by Huro Soonduree that 
the assets are from Rs. 600 to 800, has not 
been tried by the Lower Court), the Court 
might think it equitable to relieve Huro 
Soonduree from the putnee upon payment of 
the sum of Rs. 1,625 with proper interest 
from the date of the advance. 

With reference to the defendant, Haranund 
Bhuttachatjee, who has been made a respound- 
ent, as there has been no finding as to his 
title, and whether he gave Rutnessur author- 
ity to execute the deed on his behalf, our 
decision must be without prejudice to his 
rights, and he is entitled to his costs in this 
Court. 

The decision of the Judge as far as Huro 
Soonduree is concerned is reversed, and the 
special appeal decreed with costs payable by 
her. 


The 6th March 1878, 


` Present ; 


Sir James W. Colvile, Sit Barnes Peacock, 
Lord Justice Mellish, Sir Robert P. Collier, 
and Sir Lawrence Peel. K 


Joint Property— Findings on Facts. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Joynarain Giri, 
VCI ENS 
Sheeb Proshad Giri and others. 


* From the judgment of Kemp and E. Jackson, JJ, 
in Regular AppealNo. 167 of 1867, decided 24th 
February 1868. 
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The ordinary rule which the Privy Council have 
observed respecting the rs ii on questions of fact by 
two Courts was held to apply to the following case, in 
which plaintiff alleged that he and defendant had lived 
in commensality, and enjoyed certain joint property of 
which defendant being the elder was the manager, and 
applied for his share thereof. Defendant alleged that 
the property was not joint. On this issue both Courts 
had found against the defendants, 

The Privy Council saw no ground for reversing the 
decision of the Lower Courts, ' 


Taer Lordships are of opinion that the 
ordinary rule which they have observed re- 
specting the findings on questions of fact by 
two Courts applies in this cnse, It was a 
case in which the plaintiff alleged that he 
and the defendant had lived in commeneal- 
ity and enjoyed certain joint property of 
which the defendant being the elder was 
the mansger; that the defendant had claim- 
ed exclusive possession as against him, and 
their commensality had ceased, and he ap- 
plied for hia share of the joint property. 
The defendant alleged that the property was 
not joint. Upon that issue both Courts have 
found against him ; and it is not now con- 
tended that the finding is not right with 
respect to the bulk of the property. But 
it is alleged that, with respect to a certain 
portion of the plaintiffs claim, the decision 
is wrong, or at all events that some farther 
enquiries should be instituted. ‘That portion 
of the claim is this. It appears that the 
plaintiff and defendant held a joint lease of 
certain khas lands from the Government, and 
certain joint property had been deposited as 
a security for the payment of the rent of 
the Government, but the defendant alleges 
that, since the institution of this suit, thar 
property had been taken possession of by the 
Government in consequence of the failure 
of the ryota to pay the rent, which he attri- 
butes to a certain cyclone which occurred in 
1864, wherefore he was unable to pay the 
plaintiff his share of it; and he further 
alleges that all papers connected with the 
transaction by which he could prove this part 
of his allegation were lost in the cyclone. 
Both Courts appear to have disbelieved the 
‘defendant’s statement upon this matter, 
which was almost entirely unsupported by 
any evidence except his own, that evidence 
being of a very unsatisfactory character. 
It appears to their Lordships that the whole 
of this part of case was in fact before both 
Courts, and the defendant, if he had a case, 
thight have proved it, and they are not dis- 
posed to set aside the finding of the Courts 
that the plaintiff ia entitled to hia half of this 
joint property which was deposited as a se- 
curity for the payment of the rent with the 
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Government. As to the’ amount of mesne 
profits to which he would be entitled, that 
is another question, but that has not been 
concluded, und will be determined upon exe- 
cution. It appears to their Lordships that 
this is the only matter upon which any 
enquiry could be necessary, nnd upon this an 
enquiry will be held. There was also a ques- 
tion as to tha plaintiff's right to recover cer- 
tuin nij-jote lands which the defendant said 
he had given up to the landlord. The Courts — 
helow did not believe his story upon thar, 
they did not believe that he proved that 
they were given up to the landlord ; bot if 
they have been given up to the landlord, then 
the plaintift will not get them in execution. 
On the whole their Lordships see no 
ground for reversing the decision of the two 
Courts, which appears to be on questions of 
fact which they have properly enquired into ; 
and under these circumstances their Lord- 
ships will humbly advise Her Majesty ta 
dismiss this appeal, and to affirm the judg- 
ment of the Court below. 


The 6th March 1873. 


Present : 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Sale Certificate— Descriptive Terms. 
Case No. 361 of 1872. 


Special Appeal from a decision passed by 
the Oficiating Subordinate Judge of 
Chittagong, dated the 29th November 
1871, affirming a decision of the Moonsiff 
of Seetakoond, dated the 80th November 
1870. 


Shaikh Kuleemooddeen Darogah (Plaintiff) 
Appellant, 
versus 


Ashraf Ali Khan and another (Defendants) 
Respondents. — 


‘Baboos Hurree Mohun Chucherbutty and 


Aukhil Chunder Sen for Appellant. 
Mr. H. E. Mendes for Respondents. 


Where a sale certificate declares the salą of the rights 
of a particular party in land of which the identity is 
not a matter in dispute, the mere circumstance that the 
right thus transferred is called by mistake jotedakhalea 
instead of by some other term r i impofting the 
same thing, does not constitute a difficulty in the way 
of giving the purchaser possession of the land. 


Jackson, J—TuHE dispute in this case was 
as to what precisely the plaintiff had pur- 
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chased at a sale in execution, The plaintiff 
sued to get possession of 8 gundahs of land 
being, as we understand, only a small part of 
the lands, which, whether correctly or incor- 
rectly described, were sold in that execution 
proceeding. In the sale certificate that 
whieh is sold is described, as being a 
jotedakhalee right established by the judg- 
ment-debtor under a decree of fhe Principal 
Sadder Ameen of a certain date. 


The Moonsiff seems to have been at some 
pains to discover what was the precise nature 
of the right of the judgment-debtor which 
was sold, and he came to the conclusion that 
it was a shikmee falooka right, nnd then 
because the interest sold was described as a 
jotedaree right, he concluded that the judg- 
ment-debtor’s shikmee talooka right did 
not pass by the sale. This was objected to 
in appeal, and the Subordinate Judge holds 
that the ground of appeal is not weighty. 


We have been referred to a decision of n 
Division Bench of this Court reported at page 
490, Weekly Reporter, Volume XY, in the 
case of William Bruce Manson vs. Golam 
Kebria Moonshee, in which one of the learned 
Judges observes :—“ I think that, in looking 
“ to the sale certificate, we must not merely 
“look to the words of it, but we must endea- 
“ vour to ascertain what was intended to be 
“solid; a mere misdescription would not 
“t defeat the purchaser’s light.” 


We should hesitate in assenting expressly 
to the doctrine there laid down, because the 
adoption of it might lead to dangerous con- 
sequences; but in the present instance it 
appears to us that the sale certificate having 
declared the sale of the rights of a particular 
party in the land, of which the identity 
is not a matter in dispute, the mere circam- 
stance that the right thug transferred is 
called by mistake jotedakhalee instead of by 
some other term nearly importing the same 
thing does not constitute a difficulty in the 
wry of giving the purchaser possession of 
the land. The dand, we are told, ie further 
identified by the mention in the sale certifi- 
cate of the jumma at which the judgment- 
debtor’s right, whether talookee or otherwise, 
is really held. ‘This is more specially so, as 
we find that the dispute merely relates to a 
small portion of the lands sold, the question 
being really whether that small portion was 
comprised within those lands or not. That 
being so, we think the judgment of the 
Lower Appellate Court affirming that of the 
Moonsiff must pe reversed, and the plaintiffs 
anit decreed with costs. 


¢ 
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The 11th March 1873. 
Present: 
The Hon'ble W. Markby and E, G. Birch, 
Judges. 


Partyership—Suti for Accounts— Limitation — 
Act XIV of 1859 s. 1 cls. 9 & 16, 


Case No. 971 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, dated 
the 29th April 1872, reversing a decision 
of the Moonsiff of Serampore, dated the 
3lst January 1872. 


Kalee Kristo Roy Chowdhry (Plaintiff) 
Appellant, 


DETEUS 


Haran Chunder Dey and another (Defend- 
auts) Respondents. 


Baboo Chunder Nath Bose for Appellant, 


Baboo Umbtha Churn Banerjee for. 
Respondents. 


A suit for an account of a partnership wherein plaint- 
iff filled with the plaint a statement of the mode in 
which the account ought to be made up, was nELD 
(following the decision in VII W. R, p. 86) to be 
governed by the limitation prescribed by Act XIV of 


* 1859 s. 1 cl. 16 which gives six years from the date of 


dissolution. 

Where there was a Clause in the agreement by which 
defendants, the working partners, undertook to be liable 
for any outstandings in respect of goods sold on credit, 
the sale of goods on credit was HELD not to be any 
breach of contract and not to bring the suit under cl. 9. 


Markby, J—It appears that this was a 
suit in which there were three questions to 
be decided between the parties. 

The suit was for an account of what the 
plaintiff alleged to be a pastnership, and he 
annexed to his plaint a’ statement of the 
mode in which the said account ought to 
be. made up; and the three que8tions to be 
decided were, first, whether the relationship ' 
between the parties was that of partners, or 
as the defendant alleged that of master and 
servant; the second point to be decided 
was whether the whole euit was barred by 
limitation ; and the third point to be decided 
was whether any of the particular items in 
the accounts was barred. 

The Moonsiff decided that the relation- 
ship between the parties was that of part- 
ners, that the suit was not barred by |imita- 
tion, and then he made up the account 


278 Civil 


THE WEEKLY REPORTER. 


Rulings. [Vol. XIX. 





between the parties giving the plaintiff some- 
thing less than what he claimed. 


Both the parties appealed, ond the Sub- 
ordinate Judge has given a judgment in this 
case which we find extremely difficult to 
understand. He does not seem to consider 
that the whole suit is barred by limitajion, 
and he expresses no opinion whatever as to 
whether or not he agrees with the Moonsiff 
in his finding that the relationship between 
the parties was that of partners. But 
because he considers that one item of the 
accounts was barred by the law of limitation, 
he sets aside the whole decree of the Moon- 
siff and remands the whole case to him to be 
re-tried. Now, even supposivg that the Sab- 
ordinate Judge was right in finding that this 
item in the accounts was barred, still he 
would be wrong in remanding the case. The 
only result of that finding would have been 
that he could have struck that item ont of 
the account ; and then if be concurred with 
the Moonsiff as to the relationship of part- 
ners existing between the parties, he could 
have given a decree accordingly. 


The case now coming up here in special 
appeal, it is contended that the decision of 
the Subordinate Judge on this item of the 
accounts was wrong. On the other hand 
by way of cross-appeal, it is contended by 
the respondents that the whole suit was 
barred. Therefore the whole question raised 
in the first Court is now before us. 


As regards the question whether the whole 
suit is barred (which is perhaps one of some 
nicety), we shall follow the decision of 
this Court reported in the VIIth Weekly 
Reporter, page 36, where it was held that a 
suit for an account and for the plaintiff's 
share of the profits after an admitted dissolu- 
tion of partnership is governed by the limit- 
ation presċribed by Clause 16 Section 1 of 
Act XIV of 1859, which gives six yeats 
from the date of dissolution. As to the ap- 
plication of the law of limitation to the 
item in question the facts stand thus :— 


There was a Clause in the agreement by: 


which the defendants, who were working 
partners, undertook with the plaintiff who 
supplied the capital, to carry on a busi- 
ness on the understanding that they would 
be liable for any outstandings in re- 
spect of goods sold on credit. And the Sub- 
ordinate Judge, upon a decision of Her 
Mojesty in Council, reported in Volume XVI 
of the Weekly Reporter, pnge 35, Privy 
Council Rulings, bas held that this item is 


barred, because.(as he puts it) the defendant 


by selling goods on credit had violated the 
terms of their contract, and that therefore 
so far as this item is concerned, this is a 
claim for a breach of contract, and there- 
fore barred by Clanse 9 Section 1 of Act 
XIV of 1859. We think that this is not a 
right view of the case. We do not think 
that this can be trented as a suit for breach 
of contract. We think that all that the par- 
ties intended was that, when the accounts 
should be made up in respect of all goods ,, 
sold on credit, it should be taken as if the 
defendants had received payment in full. 
And upon that view of the transaction, it 
does not appear to us that there was any 
cause of action which could cause the statute 
of limitation to run during the currency of 
the partnership, It seems to us that there 
was no cause of action at all until the dis- 
solution of partnership, and then there was 
but one cause of action, namely, for an ac- 
count of the profits of the partnership re- 
ceived by the defendant, ‘The case to which 
the Subordinate Judge has 1eferred us is 
one of a totally different character. That 
was not in the nature of a suit for accounts 
but a suit by a principal against this del 
credere agent for the recovery of a specified” 
sum of money due ona balance of account. 
The agreement between the parties in this 
case merely contains a Clause directing the 
mode in which the accounts between the 
partners were to be made up, and we think 
Clause 9 of Section 1 of Act XIV of 1859 
is not applicable, and therefore the whole 
ease falls within the decision in the VIIth 
Weekly Reporter referred to above. 

The result is that we must remand the 
case to the Subordinate Judge to do that 
which he ought to have done before, namely, 
to determine whether or not he agrees with 
the Moonsiff in thinking that the relationship 
of partners exists between the parties. 

We may also remark that even if the 
Subordinate Judge thought it necessary to 
remand this case, it was his duty to have 
remande@ it, not upon any such general 
observation as he has made, but by a clear 
and express order, either laying down the 
issue or issues to be determined, or pointing 
out the erroneous procedure of the first 
Court in coming to its decision. Jn point of 
fact, however, the decision of the Moonsiff 
as regards the law is right, and that of the 
Subordinate Judge is wrong. 
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The 13th March 1873. 


Present : 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Registration—Possession—Act XX of 1866 8. 50. 
Case No. 980 of 1872. 


Spectal Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
18th April 1872, reversing a decision of 
the Moonsiff of Radhanuggur, dated the 
6th June 1871. 


Soodha Ram Bhuttacharjee (one of the 
Defendants) Appellant, 


versus 


Odhoy Chunder Banerjee and others (Plaint- 
iffs) Respondents. 


Baboo Umbica Churn Banerjee for 
Appellant. 


Baboo Nil Modhub Sen for Respondents. 
Where a plaintiff came into Court upon an unregis- 


tered bond nearly twelve years after its execution, and 
was met by an allegation of possession under a deed of 
sale by his mortgagor: 


HELD, that the istered deed must prevail over the 
unregistered bond with reference to Act XX of 1866 
8. 50, notwithstanding the mortgage-bond was executed 
before the Act came into operation, the principle of the 
Section having been contamed in the previous Acts 
XIX of 1848 8. 2 and XVI of 1864 s. 68. 


Markby, J.—THE plaintiff in this case sues 
upon an unregistered bond in which the defend- 
ant Krishto Dhone had pledged, as security for 
a loan, a tank called Radha Sair. The bond 
purports to have been executed on the 9th 
Joysto 1266. The defendant did not appear, 
though duly summoned, but Soodha Ram 
Bhuttacharjee appeared and asked to be 
made a pariy to the suit, alleging that he 
was in possession of the tank by virtue of a 
deed of sale executed by Krishto Dhone Bose 
on the 4th SraBun 1274, and duly registered. 

The first Goyrt found that the eplaintiff’s 
bond was a forged document, and for that 
reason dismissed the suit without going into 
the question of the validity of the deed of 
sale propounded by Soodha Ram. 

On appeal, the Judge held that the bond 
was genuine ; he also held that the deed of 
sale was a well attested deed, and that the 
bond did not interfere with it. He was of 
opinion that Soodha Ram must be considered 
to have bought the tank encumbered with 
the mortgage; and that the registered deed 
of sale could not prevail over the unregister- 
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ed mortgage-bond. His order is not clea, 
but the only interpretation to be put upon t 
is that he gave the plaintiff a decree for tha 
sum due confirming his right as mortgagee cf 
the tank. 

Soodha Ram appeals, and it is urged on 
his behalf that the Judge is wrong in holdirg 
that the registered deed of sale does no, 
prevail over the unregistered deed of moit- 
gage. There can be no doubt that, immed.. 
ately afier his purchase, Soodha Ram obtaine 
possession of the tank, The pluintiff raise: 
no objection to the change of possession 
He comes into Court upon an vmegisterec 
bond nearly twelve years after its execution 
He is met by an allegation of possession 
under a registered deed of sale by his morr- 
gagor to Soodha Ram. We think that there 
can be no doubt that the registered deed of 
sale must prevail over the unregistered 
mortgnge-deed. The question is governed 
by Section 50 of Act XX of 1866. Tha: 
Section provides that “every instrument ot 
“ the kinds mentioned in Clauses 1, 2, and 3 of 
“ Section 18 shall, if duly registered, tuko 
“ effect as regards property comprised there- 
“in against every unregistered instrument 
“relating to the same property, whether sucli 
“other instrument be of the same nature us 
‘ the registered instrument or not ;” and if 
it applies, then the plaintif’s mortgagé-bond 
being unregistered cannot prevail against the 
defendant Soodha Ram’s purchase-deed, which, 
though of later date, was duly registered. It 
seems to us tobe a reasonable construction 
of the Act that it does apply to such a case. 
It is contended that it does not, because the 
mortgage-bond was executed before the Act 
came into operation. But the provisions of 
this Section are not new. The principle of 
them is contained in the previous Acts XIX of 
1848 Section 2 and XVI of 1864 Section 
68. If these provisions of the Registration 
Act did not apply to instyYuments previously 
executed, the law of registration would ba 
full of anomalies and titles whigh were once 
secure, would become insecure when a new 
Registration Act was passed. Had it been 
intended that these provisions should not be 
so fur retrospective, the successive Acts 
when repealed would have been kept in force 
in this respect as to documents alread 
executed. When Act XIX of 1843 was 
passed, express provision was made that 
these provisions should not apply to docu- 
ments executed before a certain date. No 
such provision is contained in the subsequent 
Acts. But the explanation of Section 50 in 
the present Act (VIII of 1871) clearly 
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assumes that the Act applies to deeds 
already in existence. 

The respondent has relied on the decision 
reported in X Weekly Reporter, page 65, 
but that case is, we think, distinguishable. 
Mr. Justice Macpherson there says distinctly 
that, “if it were a mere question, as to which 
deed’ was to be given effect to, the plaintiff” (who 
had purchased under a prior unregistered 
bill of sale) “is not entitled to recover,” i.e., 
to recover as against the defendant who had 
purchased under a subsequent bill of sale 
which had been duly registered. But the 
learned Judge goes on to show that the first 
purchaser had been eleven years in posses- 
sion, and that therefore his position was 
«far stronger than if he were seeking pos- 
session for the first time under his deed of 
sale; and the question is not merely one as 
to the effect to be given to a deed as against 
a deed of later date;” and Mr. Justice 
Bayley also relies on the fact that the un- 
registered purchase had obtained possession. 

The principle that runs through this and 
a number of other similar cases seems to be 
this that non-registration will not impair the 
validity of a deed executed in good faith 
under the old law in force at the time of 


seeks to render the property purchased by 
the defendant Soodha Ram liable under the 
mortgage-bond executed by Krishto Dhone 
in the year 1266 B.S. be dismissed ; and 
that the plaintiff do pay to the defendant 
Soodha Ram bis costs in this Court and the 
Courts below. 










The 15th March 1878. 


Present: 


The Hon’ble Dwarkanath Mitter and E. G. 
Birch, Judges. 


Act VIII (B. C.) of 1869 s. 87-—Measurement. 
Causo No. 866 of 1872. 


Special Appeal from a decisión passed by 
the Judge of Midnapore, dated the 14th 
March 1872, reversing a decision of the 
Additional Sudder Moonsiff of that dis- 
trict, dated the 2nd September 1871. 


Santee Ram Panjah and others (Plaintiffs) 
Appellants, 


versus 


. Bykunt Parya and others (Defendants) 


execution under which registration was Respondents. 
optional, if possession had actually been : 
acquired and enjoyed before the execution of Baboo Bhyrub P pet ha ty 
the second deed. PP l 

In the caso before us the mortgagee never Baboo Jadub Chunder Seal for 
had possession. The mortgagor sold the Respondents. 


property to the defendant, and the deed of 
sale was duly registered, and possession was 
acquired by the defendant. Under such eir- 
cumstances, the registered deed of sale must 
prevail over the unregistered mortgage, and 
the plaintiff can only obtain a decree for 
money lent against Krishto Dhone Bose. 

We observe the Judge has said that the 
grounds of the Moonsiff’s judgment are mere 
conjecture, and that his reasons are frivolous. 
We are wholly unable. to concur in that 
observation, We think that they were 
worthy of the Judge’s most careful consider- 
ation. 

No decree has been drawn up by the 
Judge in this case, except that the “ appeal 
is decreed ;” a decree which it would have 
been impossible for the plaintiff to execute. 
As however the judgment is wrong in point 
of law, we set aside the decree of the Lower 
Appellate Court, and direct that the plaintiff 
do have n personal decree against the defend- 
ant Krishto Dhone for the sum of Rs, 99-1-8, 
with interest at 5 per cent, from this date 
until payment, and that the.suit so far ag it 


The principle laid down in the decisions in XVI W. R., 
p. 126, and XVIII W. R., p. 882, riz., that a mere 
shareholder could not apply for measurement, was held 
to be que. applicable to a suit for measurement of 
Jand under Act (B. C.) of 1869 s. 87. 


Mitter, J—In this special appeal, we 
think we are bound to follow the principle 
laid down in the decisions reported in page 
126, Volume XVI, and in page 832, Volume 
XVIII of the Weekly Reporter. It has 
been argued that these were cases decided 
with special reference to the provisions of 
Section L0 Act VI of 1862, and Section 38 
Act VIII of 1869 of the Bengal Council. 
But the principle of those decisions appears 
to be equally applicable to a case like the 
present, which is brought under Section 87 
of the last mentioned Act. The same words 
“ proprietor of the estate or tenure” which 
occur in Section 88 also occur in Section 26, 
and as it is by Section 25 that “the right to 
mensure” referred to in Section 37, is to be 
determined the distinction relied upon by the 
appellant must necessarily fall to the ground. 

We reject the special appeal with costs. 
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The 17th March 1878. 


Present : 


The Hon’ble Louis S. Jackson aud Dwarka- 
nath Mitter, Judges. 


Loans—Security— Decree. 
Case No. 10 of 1872. 


Miscellaneous Appeal from an order passed, 
by the Judge of Twenty-four Pergun- 
nahs, dated the 2nd August 1872, re- 
versing an order of the Moonsiff of 
Diamond Harbour, dated the 1st June 
1872. 


Kulee Pershad Singh Nundee (Decree-holder) 

Appellant, 

; versus 

Raye Kishoree Dossee (Judgment-debtor) 
Respondent. 


BabooBhowanee Churn Dutt for Appellant. 


Baboo Mohendro Lall Mitter for Re- 
spondent, 


In a suit to recover money which had been lent on 
the secwity of a mortgage upon certam immoveable 
property, tbe flrat Court gave a decree for payment of 
the amount claimed with costs and interests, and for re- 
covery of the same by sale of the property pledged - 

Hx xp, that the decree did not mit plaintiff's right to 
recover the money only by sale of the property in ques- 
tion; and that defendant's personal liability arose on 
receipt of the money, the mortgage merely giving ad- 


ditional security. '- 


Jackson, J.—T His care appears to us to be 
very clear. The plaintiff lent money to the 
defendant and obtained by way of security 
for the loan a mortgage upon certain im- 
moveable property of the defendant. 
then brought a suit to recover the money, and 
made a special prayer in the suit that the 
pioperty pledged be made liable to satisfy 
his claim. Thereupon, the Moonsiff’s Court 
gave a decree to plaintiff in these terms :— 


“a (NERA frwife AA ETIR 
CMS THA EEN CA wifa WA AAT 
CatAe RSE N MM Lier HR 
“aaRS asada afer Gf 
<zal ataa anfe zro Pra 


°° TRTE T” [| that is to say, that there 
be a judgment against the defendant to pay 
the amount sued for with costs and interest 
at the rate of one per cent. per mensem, and 
further that the amount be recovered by sale 
of the property pledged. The Judge con- 
siders the decfee to limit the plaintiff ’s right 
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to recover the money only by sale of the 
property In question, and it is contended 
before us for the respondent that this is tho 
true meaning of the decree as the mortgage 
bond said nothing as to the defendant’s per 
sonal liability to pay the money. 

It appears to us that no express stipula 
tion to that effect was necessary, and that tlic 
defendant’s personal liability arose as soon 
as she received the money from the plaintiff, 
the mortgage merely giving the latter an 
additional security in the shape of the pledged 
property. The decree accordingly directed 
quite properly that the amount claimed be 
recovered from the defendant. 

The order of the Lower Appellate Court 
must be set aside and plaintiff will be en- 
titled to proceed with the execution. The 
plaintiff will get his costs Rs. 32 in this 
Court. 


The 17th March 1873. 
Present: 
The Hon’ble Louis S. Jackson and Dwarka- 
vath Mitter, Judges. 


Remand—Act VIII of 1859 s. 351—Issues— Ap- 
peal—Jurisdiction. 


Case No. 886 of 1872. 


Special Appeal from a decision passed by 
the Additional Judge of Chittagong, dat- 
ed the 9th December 1871, reversing a 
decision of the Moonsiff of Raojan, dated 
the 138th May 1871. 


Bodun Buroooh (Plaintiff) Appellant, 


DETSUS 


Abdool Gunny and others 
! Respondents, 


Baboo Aukhil Chunder Sen for Appellant. 
No one for Regfondents. 


(Defendants) 


A Subordinate Judge in appeal, having framed an isare, 
remanded the case under s. 851 Civil Cede of Procedure 
to the first Court for trial thereof ; but instead of directing 
that the finding should be returned to lus own Court, he 
directed the Moonsiff to give plaintiff a decree in accord- 
ance with the finding at which he might anive. The 
Moonsiff having decided the case accordingly, it went up 
ın appeal before the Additional Judge. 

Herp, that the proper course for the Additional Judne 
was simply to confine himself to considering whether 
the decision of the Court below on the issue directed 
was correct or not he had no power togo behind the 
order of the Subordinate Judge on the previous occasion 


Jackson, J.—THE decision of the Lower 
Appellate Court is erroneous. The Moonsiff 
in his judgment of the 13th May 187], after 
an order of remand by the Subordinate Judge, 
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remnrked that the only issue for trial was 
“ what are the respective shares of the mort- 
gagor Hnshmut Ali and the other defendants 
in the disputed land,” and this issue necord- 
ingly be determines. ‘The case going again 
in appeal, the Additional Judge states :—“T 
“think that this decision is incomplete, and 
“ upon the point upon which I think it incom- 
“ plete, the respondent urgesthnathe could have 
“ produced more evidence before the Lower 
“ Court had he not deemed it unnecessary. 
<“ The case will thereforehave to be remanded.” 
He goes on to say :—* The Lower Court has 
“ in its decision expressed its ivability to take 
“ up at all the question of ‘ wuqf’ on account 
““of the Appellate Court having previously 
“ determined it, and the Lower Court would 
“ be right had the Appellate Court fixed an 
“issue or issues. and returned the record 
“under Section 354,” and he points out that 
the remand was under Section 351. There 
is no doubt that the order of the Subordinate 
Judge nt the first hearing of the appeal was 
not quite in accordance with the law. He 
did we think dispose of the question as to 
wuqf, but considered that the framing of an 
issue şs to the shares, and a finding on that 
issue was necessary, He therefore made an 
order of that kind; but instead of directing 
that the finding should be returned to his 
own Court, he directed the Moonsiff to give 
plaintiff a decree in accordance with the 
finding at which he might arrive on the 
issue then directed. That being so, the 
Additional Judge in the present judgment 
was, we think, wrong. He ought simply to 
have confined himself to considering whether 
the decision of the Court below on the issue 
directed was correct or not. He had no 
power to go behind the order of the Subor- 
dinate Judge on the previous occasion. The 
case must accordingly go back. 


The 17th March 1873. 


$ Present : 


The Hon’ble Lonis S. Jackson and Dwar- 
kanath Mitter, Judges. 


Possession— Tilse— Limiıtahon— Admissions. 
Caso No. 391 of 1872. 


Special Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Chittagong, dated the 14th September 
1871, affirming a decision of the Moon- 
siff of Deang, dated the 24th January 
1871, 
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Shaik Ozeer Ali and another (Defendants) 
Appellants, 


versus 


Shaik Mukbool Ali and others (Plaintiffs) 
Respondents. 


Baboo Aukhil Chunder Sen for Appellants. 
Mr, R. E. Twidale for Respondents. 


In a‘guit for confirmation of possession by declaration 
of title, HELD that ıt was not sufficient for the plaintiffs 
to show that ion was with them; they were 
bound to make out their title: and that in respect to a 
portion of the land, which d ants admittedly held 
In possession, the plea of limitation could not be avoided 
by_the plaintiffs admitting that the defendants were 
their tenants, 


Jackson, J.—Iv appears to us that the deci- 
sions of the Lower Appellate Court and of 
the Court of first instance are erroneous 
upon the two grounds argued in this special 
appeal, firstly, that as to a portion of the 
land which the defendants admittedly hold in 
possession, and in respect of which they 
plead limitation, the Courts below were not 
warranted in holding that limitation is avoid- 
ed by the plaintiffs’ admission that the defend- 
ants were their tenants. If indeed the 
plaintiffs could prove their allegation, there 
would be no adverse holding, and consequently 
no limitation ; but it appears that the plain- 
tiffs had no evidence on this point. There- 
fore the defendants’ plea on this part of the 
case is valid. 


On the second point, viz., as to plot No. 2, 
the defendants show that the land comprised 
in that plot was settled with them by the 
Government in December 1868. The plain- 
tiffs rely on possession, which, in the opinion 
of the Lower Appellate Court, is shown to be 
with the plaintiffs notwithstanding the settle- 
ment. This will not suffice, regard being 
had to the nature of the suit and the decree 
which the plaintiffs sought. hey asked not 
for possesgion but for confirmation of it by 
declaration of their title, and their suit for 
declaration of title cannot succeed unless they 
make out that title of which tbere is no evi- 
dence in the present case. The plaintiffs’ 
entire suit therefore ought to have been dis- 
missed. The judgments of both the Lower 
Courts are set aside, and the plaintiffs’ suit 
dismissed with ull costs, 


1873. | Civil 





The 24th March 1878, 
Present: 


The Hon'ble J. B. Phear and W. Ainslie, 
Judges. 


Sale for Arrears of Revenue—Jurisdiction—Act 
AL of 1859—Irregularities, 


Case No. 599 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the 21st December 1871, affirming a deci- 
sion of the Moonsiff of Tajpore, dated 
the 26th July 1871. 


Musst. Luleeta Kooer and others (Plaintiffs) 
Appellants, 


versus 


The Collector of Tirhoot and others 
(Defendants) Respondents. 


Baboos Nil Madhub Bose nnd Kolee 
Prosunno Dutt tor Appellants. 


Mr. A. F. Lingham and Baboos Unnoda 
Pershad Banerjee and Tarucknath 
Paleet for Respondents. 


N 

In a sale for arrears of Government revenue, a Col- 
lector need not specify the kists in reapect of which the 
arrears have accrued; his doing so does not hinder a 
Civil Court from going into the inquiry whether arrears 
existed in r t of those kists. 

A sale under Act XI of 1859 may not be set aside on 
the ground of irregularity in the issue of notices, unless 
such mai ket is shown to have caused loss or damage 
to the d ter. 


Phear, J—We do not think that any good 
ground of special appeal has been esinblished 


ia this cage. 


The first objection raised by the appellant 


is to the effect that, inasmuch as the Col- 
lector specified the kists in respect of which 
the arrears hnd accrued, the Court ought to 
have confined itself to the enquiry whether 
those particular arrears existed or not. 

We think thħt this is not a valid gronnd of 
objection. Clearly, the Collectors need not 
have specified the arrears, unless he had so 
chosen, and the fact that he did so does not 
limit the ground upon which the sale can be 
defended. 

And the second ground of special appeal 
which is somewhat connected with the first, 
_ 1s to the effect that the lotbundee which 
specified the arrears, also stated that there 
were no arrears in respect of the kists of the 
preceding year. Therefore, the Court ought 
not to have gone into the enquiry whether 
in fact there were arrears in respect of those 
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kists. The reason why we think this gronnd 
is not a good one is the same which we have 
just given in regard to the first, namely, thit 
the Jotbundee specification was unneceseai7 
on the part of the Collector, and could not te 
conclusive for either party. The truth isthrt 
in this case the appellant himself sought to 
show that the arrears for the first half of 1275 
‘mentioned in this lotbundee were wrong : 
that in fact there were no such arrears. I, 
seems to us that the Government is just a; 
much entitled to show that the other state- 
ment which appears in the same paper, name- 
ly, that there were no arrears of the kist, 
of 1274 is also incorrect. 


The last objection made on special nppea. 

is that the Lower Court has not tried whe 
ther the prescribed notifications under Ac: 
XI of 1859 had been properly issued. Thc 
Court has, we think, to some extent tried 
that question. But there seems to bo n fatal 
objection to our allowing this mntter of 
complaint, namely, that the appellant has not 
attempted to show that, if there was any such 
irregularity as that which he now alleges, 
that irregularity so operated as to cause any 
loss to himself. We understand that there is 
no evidence on the record to show that he was 
damaged at the sale by reason of any parti- 
cular irregularity having occurred in the 
matter of these notices. . 
_ We have already held that the objection to 
the plea of limitation wns a good one; but 
inasmuch as the other objections bearing on 
the merits of the case cannot in our opinion 
be sustained, the appeal must be dismissed 
with costs, 

There will be two sets of costs for the 
two sets of respondents, 





The 24th March 1878, 


Present: 


The Hon’ble J. B. Phear nnde W. Ainslie, 
Judges. : 


Rent Snit against Shareholder—Oynus Pro- 
bandi—Intervenor— Decision without Jurisdic- 
tion—Evidence. 


Case No. 640 of 1872. 


Special Appeal from a decision passed ‘hy 
the Judge of Tirhoot, dated the 80th 
December 1871, affirming a decision of 
the Moonsiff of Tajpore, dated the 29th 
July 1871. 
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’ Sookram Misser (Defendant) Appellant, 
versus 
W. Crowdy (Plaintiff) Respondent. | 
Baboo Doorga Doss Dutt for Appellant. 


Baboo Umbika Churn Banerjee for Re- 
spondent, 


Where, under a ticca pottah ted to him by several 
shareholders, plaintiff claimed the share of rent said to be 
due to him by defendant (another shareholder) in re- 
spect of the occupation of a certain esa of the 
zeraet land which constituted the holding of the com- 
bined shareholdera, and the defendant objected that the 
plaintiffs share was less than what he stated it to be: 

HELD, that the burden of proving the extent of his 
share lay on the plaintiff. In such a case, even a ryot 
resisting the claim of a shareholder to rent would be 
entitled, if he had good reason to do so, to make the 
plaintiff prove the amount of his share; and the only 
onus on an intervenor would be to prove bond fide posses- 
gion. 

A decision set aside by a superior Court, as made 
without jurisdiction, cannot have any probative force 
whatever between the parties. 


Phear, J.—It was no doubt a melancholy 
task for a Court which had to judge of facts 
to be called upon to come to a determination 
of fact upon such material as this record 
is made up of. But still we think that the 
judgment of the Lower Appellate Court might 
certainly have been more perspicuous than it 
is. As far as we understand the case, the 
plaintiff claims under a ticca pottah granted 
to him by 5 or 6 out of several shareholders, 
the share of the rent which is said to be due 
to him from the defendant, another share- 
holder, in respect of the occupation of a 
certain quantity of the zeraet land which 
constitutes the holding of combined share- 
holders. 

The first objection that the defendant makes 
is that the plaintifPs share in the estate is 
Jess than what he states it to be. And the 
Judge says :—‘ With regard to the first ob- 
jection which contends that the plaintiff’s 
share is less tban- he states it to be, I have 
only to say that the defendant has failed to 
show what pMhintiff’s share really wag, or how 
it is less than the plaintiff makes it out to be.” 

This seems to be asomewhat strange mode 
of approaching the question, because appa- 
rently the burden of proving the affirmative of 
this question lay upon the plaintiff. We see 
nothing in the case which should induce us 
to think that the burden of disproving the 
plaintiffs allegation lay on the defendant, 
rather than that the burden of proving the 
affirmative of it lay on the plaintiff. 

The Judge goes on to eay :—“ The defend- 
“ant had full opportunity to prove this, and 
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“he should have done so, as the, matter of 
proofs lay with him (though it may be said 
‘Cit lay with the plaintiff)’ We confess that 
we have been quite unable to understand 
this passage. Then the Judge says :—“‘ See- 
“ing that hia statement was not of such 
“ character as to throw the onus of proof on 
“the plaintiff with reference to Act X of 
“1859, he had no right to dispute the 
“share, for under Section 77 of that Act 
“only an intervenor who had been injured 
“could object, a ryot having no right to 
do 80.” 

It appears to us that the Judge must have 
been under some misapprehension even as to 
what the case would have been if the proceed- 
ings had been taken under the provisions of 
Act X of 1859. A ryot who, in such a case 
as this, is resisting the claim of a shareholder 
to rent, is, we apprehend, entitled, if he has 
good reason to do so, to make the plaintiff 
prove that which he alleges is the amount 
of his share. Of course, if the plaintiff 
comes into Court with any evidence which 
amounts to an admission on the part of the 
ryot of the extent of his share, there is 
on end of the matter on his side, nnd the 
onus is shifted. The Judge remarks :—* In 
‘such cases the onus would lie on the inter- 
“venor.” In such cases, however, we ap- 
prehend, the onus which would lie upon the 
intervenor would be merely the onus of 
proving that he was in bona fide posses- 
sion. He would in truth have nothing to 
do with the question as to the smount of 
the plaintiff’s share, except so far as it 
might be involved in the question as to 
possession and enjoyment. 

The Judge then goes on to say :—“ As 
“ Section 77 has been omitted in Act VIII of 
“ 1869, it is difficalt now for a ryot to 
“ object—but it would be unfair not to give 
“him a fair chance. I have therefore allow- 
“ed him to object placing him in the pọsi- 
“tion of an intervenor making the onus of 
“ proof reat on him.” . 

We thas come, it seems, to the reason 
which induced the Judge of the Lower 
Appellate Court to think that the burden of 
proving the affirmative of the plaintiff’s case 
lay upon the defendant, We are bound to 
' say that we think his reasoning is insuffi- 
cient. It appears to us distinctly that it 
lay upon the plaintiff in this suit, in sup- 
port of the allegations which he made 
relative to his cause of action, to prove the 
extent of his share, unless the defendant 
admitted it to be that which he the plaintiff 

alleged ; but as we have already said, the 
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first objection which the defendant made 
was an objection to the correctness of this 
allegation. ; 

The Lower Appellato Court next denls 
with the evidence of the defendant bearing 
upon this point. It says :—“ He has only 
“cited two witnesses, who merely state that 
“ plaintiff holds a 7 annas 3 gundahs share in 
“ticca belonging to Sheeboo Misser ; they 
‘do not say how they obtained this informa- 
“ tion, which is moreover far too general. 
‘ He failed to cite any other shareholders aa 
“a witness, nor did he call for any jumma- 
“ bundees fiom them, or prove by the evidence 
“of ryots that the plaintiff only collected 
“rents for a 7 ‘hnnas 3 gundahs share, 
“Under these circumstances, I consider that 
“on that point defendant has failed to substan- 
“tiate the objections urged. 

“Next, with regard to plaintiff’s proof, 
“ I would observe that he files a Moonsiff’s 
“decision dated 6th June 1868 (alluded to 
“ above) to prove his possession of a 9 annas 
«9 ocundahbs share. 

“On appeal against that order, defendant 
“omitted to raise any objections agninst 
“the share; his vakeel too urged that that 
& decision had been reversed, and that it 
“should not be accepted as proof.” 


It was the fact that this decision was 
reversed ; but it was not merely reversed, 
it was set aside as having been the decision 
of a Court not having jurisdiction to euter- 
tain and determine the matter in the suit. 
The Judge proceeds :—‘ I cannot consider 
“that decision as full proof, though it may 
“bə of use to the plaintiff, for the defendant 
“by his silence on that point acknowledges 
its correctness,” 


A decision, which is no decision at all, 
which has been set aside by a superior Court 
on the ground that it was passed without 
jurisdiction, caunot be considered to have 
any probative force whatever between the 
parties. Itis true that silence on the part 
of a defendant during the trial of, a case in 
regard to any matter brought against him in 
the course of the case might possibly be 
of some value afterwards irrespective of the 
decree, a8 amounting to an admission on 
his part that that which was alleged and 
with regdrd to which he had kept silence 
was true. But we need not hardly say that 
this is a very .different thing from the use 
which the Judge makes of the decree itself, 
The Judge goes on to say :— 


“ Besides this the plaintiff has cited a 
“ putwaree and several witnesses to prove 
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“that he has collected rents for the shu e 
“which he states he holds.” 

That mnst mean, if it means anythin: 
that he had collected rents in respect of tle 
same share from other ryots, for it is admi - 
ted in this case that no rents have been co- 
lected by the plaintiff from the present defenc - 
ant at any time. 

Then the Judge says :—“ I find there is 1 
“decision of the Zillah Judge dated 7th 
“June 1870, in a case brought against anothe ° 
“ defendant holding a similar share. Tha 
“ suit being exactly like the one under con. 
“ sideration helps to assist the plaintiff, for tho 
“ plaintiff in that cenge got a decree in accord. 
“ance with the share he stnted. It may be 
“urged that the defendant being no party 


to that suit is not bound by it, uo more he 


“is. I merely say that it is unnecessary for 
“a malik to prove his share before every 
“ryot, that fact being once proved is enough 
“and will always staud good in suit against 
“any: of bis ryots, This decides his share 
“to be what it is.” 

So that it seems that the Judge after 
stating very correctly that the defendant was 
not bound by that decision, he having been 
no party to it, goes on to determine the case 
upon the ground that he was bound by it, 
because the malik having once established 
his share in a former suit against another 
person ig not obliged to establish the same 
against every one of his ryots; it stands 
good against any of his ryots including 
therefore the present defendant. 

And the Judge concludes :—“ And the 
“defendant’s objections are worthless and 
“ merely urged to bur some of the years for 
“which rent is claimed.” 

It is quite clear without any further dis- 
cussion that the Judge has committed error 
in passing to his conclusion in the way in 
which he has done, namely, his conclusion 
that the issue relative tg the amount of the 
plaintiffs share was made out as between 
the plaintiff and the defendant in the way 
which he traced out. No part of the mate- 
rial to which the Judge refers, whether 
afforded on the side of the plaintiff, or on the 
side of the defendant, appears to us in the 
slightest degree to make out the allegations 
of the plaintiff on this head. 

It has been urged before us by the learned 
pleader, who has appeared on behalf of the 
respondent, that even if the Judge’s decision 
cannot be upheld upon the fuce of his judg- 
ment, still thera is evidence on the record 
which is sufficient to support it ; and that if 
that ia so, we ought not here on apeciul appeul 


u 
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to disturb it. In view of this argument we 
bave had considerable part of the testimony 
of the witnesses in the Court below read to 
us. So far as we can understand that evi- 
dence, none, of it goes the length which is 
necessary in order to prove the plaintiffs case 
in this particular, And we may add that it 
seems to us that the plaintiff has not set out 
onthe right road to obtnin success of any 
sort in this litigation. The evidence on the 
record nppears to disclose a somewhat com- 
plicated relation as to occupation and liability 
to pay rent between the plaintiff (or rather 
his assignors) and the other shareholders. 
Even if he had succeeded in showing, as he 
does not seem to huve done, what is the ex- 
tent of the share which he has received out of 
his assignor’s share in the entire holding, he 
bas fuiled utterly in showing, in truth he 
has hardly made any effort to show, how 
much land the defendant is occupying in ex- 
cess of his proper share, for which excess 
Jand alone he would be liable to pay rent to 
his co-sharers. It would seem that there was 
some recognized amount which each co- 
sharer was entitled in proportion to bis share 
to occupy without payment of rent, and so 
he would only be liable to pny rent at all 
when he occupied in excess of that quantity ; 
and further he would of course be only 
liable to pay any given shareholder in actual 
money the difference between that which he 
wns liable to pay and that which he was en- 
titled to receive. None of these matters 
seems to have enquired into at all in the Court 
below, and we hardly see how they could 
have been enquired into in a suit which has 
been brought in the shape which this suit 
bears. It would seem to be almost necessary 
that all the parties concerned should have 
been brought before the Court in one suit 
before their respective equities inter se could 
be determined. 

We hive made ttpse remarks with regard 
to the character of the plaintitf’s claim and 
the circumstances under which the suit is 
brought, in order to show that in our judg- 
ments the failure of the plaintiff to prove the 
particular share which he had obtained in the 
property was merely the first failure in a 
series of steps which he must take before he 
can make out that he is entitled to receive 
rent from the defendant, and for which he has 
made no preparation whatever. 

This being so, it seems to us that there is 
no other course opeu to us than to reverse 
the decision of the Court below, and that 
while reversing the decision of the Court 
below, we must also dismiss the plaintiffs 


suit with costs in all the Courts. It is use- 
less to send back the case for any further 
proceedings to be taken. 


The 25th March 1873. 


Present: 
The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Sale of Lakheraj Land—Mokururree Tenures— 
Onus Probandi—Presumption. 


Case No. 797 of 1872. 


Special Appeal from a dgcision passed by 
the Judge of Midnapore, dated the 6th 
February 1872, affirming a decision of 
the Subordinate Judge of that district, 
dated the 4th March 1870. 


Juggessur Mookerjee and another (Plaintiffs ) 
Appellants, 





Versus 


Annund Moyee Dossee and others (Defend- 
ants) Respondents. 


Baboo Hem Chunder Banerjee for Appel- 
lants. 


Baboos Taruck Nath Sen and Sreenath 
Doss for Respondents. 


Where a party purchases at an execution-sale, the 
rights and interests of a lakherajdar, aud another claims 
a mourosee tenure in the property so pur the 
claimant is bound to establish his mokururree title. 

If the latter and his predecessors have deen collecting 
rents from the ryots for a considerable number of 
and the jumma payable to the Jakherajdar has 
time remained unchanged, the mouroses right c 
may be presumed to exist, although claimant may not be 
able to produce his pottah to that effect. 


Markby, J.—Ix this case the District Judge 
considers that “the burden of proof lies fully 
upon the plaintiff.’ But this is not so. The 
plaintiff purchased at an auction-sale the 
rights and interests of his judgment-debtor 
Mahomed Ali, who was tlie lakherajdar, 
und the defendant claims a mourosee tenure 
in the property so purchased which he must 
establish, 

If, however, the defendant and his prede- 
cessors have been collecting the rents from 
the ryota for a considerable number of years, 
and the jumma payable to the lakherajdar 
has during all that time remained unchanged, 
the District Judge will be at liberty to pre- 
sume therefrom that the defendant has the 
mourosee right which be claims, although he 
may not be able to produce his pottah to that 
effect. This is what the Subordinate Judge 


that 
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appears to have found on the second issue, 
and the District Judge will have to consider 
whether there is any reason for disturbing 
this finding. But his present decision in 
which he requires the lakherajdar to prove 
khas possession within twelve years before 
calling upon the defendant to prove his 
mokururree title cannot be supported. 

The case will be remanded to the District 
Judge for re-trial. 


The 25th March 1878, 


Present: ` 
© 


The Hon’ble W. Markby and E, G. Birch, 
Judges, 


Sale for Arrears— Deposit by third Pariy— Lia- 
bility of Proprietor. 


Case No. 922 of 1872. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
26th February 1872, reversing a decision 
of the Moonsiff of Radhanuggur, dated 
the 25th May 1871. 


Khettur Mohun Banerjee and another (De- 
fendants) Appellants, 


versus 
Haradhun Chatterjee (Plaintiff) Respond- 
ent, 


Baboo Bungshee Dhur Sen for Appellants. 


Baboo Anund Chunder Ghosal for Re- 
spondent, 


Plaintiff purchased at an execution-sale a share of 
K’s tenure which had been attached on account of a 
money-decree, Subsequently, the whole tenure was ad- 
vertised for sale in execution of a decree for arrears of 
rent. On applying to the Moonsiff, he was told that, if 
he epea the whole amount due, the sale would be 
stayed. He did so and prevented the sale. He now 
' sues K to recover thé amount deposited : 

HELD, that the payment was neither officious nor vol- 
untary ; and that K, who had enjoyed the profits of the 
land, was equitably liable for the sum paid to save it 
from sale, 


Birch, J.—Tue plaintiff Haradbun Baner- 
jee purchased benamee at an execution- 
sale on the, 8rd July 1868 10 beegahs of 
the defendant Khettur Mobun’s tenure 
attached, and put up to gale at the instance of 
Shokho Monee, who held a money-decree 
against Khettur Mohun. Subsequently, in 
execution of a decree for arrears of rent 
obtained by thezemindar on the 22nd August 
of the same year, the whole of Khettur 


Mohun’s tenure was attached and advertise | 
for sale. In the lotbandee the tenure waa 
divided into several plots. Plaintiff applie:: 
to the Moonsiff to sell the whole tenure, or to 
let him deposit the amount due and stay the 
sale. An order was passed to the effec 
that, if he deposited the whole amount due 
sale would be stayed. Upon this order the 
plaintiff deposited the whole amount due and 
prevented the sale. He now sues to recover 
from Khettur Mohun the amount he has 
deposited. 

It is urged before us that the arrears of 
rent accrued upon the tenure prior to the 
plaintiff's purchase, and that the portion of 
the tenure purchased by the plaintiff could 
not have been sold iu execution of the decree 
for arrears of rent. It is further argued that 
the payment of the arrears due from Khettur 
Mohun by the plaintiff was a voluntary pay- 
ment for which Khettur Mohun cannot be 
made liable. We cannot consider the pay- 
ment made by plaintiff, in any sense, a volun- 
tary payment. By purchase at execution- 
sale, the plaintiff had become a co-sharer in 
the tenure, and was entitled to protect it 
from sale for arrears of rent which had ac- 
crued thereon. He yielded to the necessity 
imposed upon him by the Moonsiff of deposit- 
ing the whole sum due upon the tenure 
merely for the purpose of relieving himself 
from the inconvenience and loss consequent 
upon the tenure being sold. He had no al- 
ternative but to deposit the whole amount 
claimed, or to stand by and see a tenore in 
which he had acquired an interest sold. He 
acted bond fide, and it would be inequitable 
to hold that Khettur Mohun is not liable for 
the sum paid by the plaintiff to gave the sale. 
Khettur Mohun enjoyed the profits of the 
land for the period for which the arrears 
had accrued, and the tenure is still secured 
to him. It is perfectly clear that the whole 
tenure would have been put up to sale for 
the arrears of rent which had accrued if the 
plaintiff had not stayed the sale bydepositing 
the whole amount due, and under such cir- - 
cumstances we cannot say that the payment 
made by plaintiff was officious or voluntary, 
We dismiss the special appeal with costs. 


The 28th March 1873. 


Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Special Appeal—Presumptions. 
Case No. 57 of 1872. 
A—48 
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Special Appeal from a decision passed 
by the Judicial Commissioner of Ranchee, 
dated the 27th September 1871, reversing 
a decision of the Subordinate Judge of 
Gya, dated the 18th May 1871. 


Mussamat Akjoo Bibeo and another (two of 
the Defendants) Appellants, 


versus 
Koonjo Beharee Lall (Plaintiff) Respondent. 


Mr. C. Gregory and Moonshee Mahomed 
Yusoof for Appellants. 


Baboo Nil Madhub Sen for Respondent. 


Where the Lower Appellate Court concluded against 
the genuineness of a deed of sale to ceitain appellants, on 
a presumption arising from the existence of a possessory 
lease to other parties, aud rested his decision entirely on 
such presumption, his decision was set aside in special 
ap on the ground that the presumption did not neces- 
sarily arise. 


Pontifex, J—In August 1850, one Hossein 
Ali Khan mortgaged 4 nunas out of his 
8 annas share in the village IChurjara. 

In 1864, on the death ‘of his sister Kood- 
rutoonissa, Hossein Ali succeeded to a fur- 
ther 2 annas 8 pie share. 

In 1863, the property was attached in 
execution of a money-decree obtained by the 
mortgagee against Hossein Ali. 

The appellants preferred an objection to 
the sale of the property on the ground of 
their title hereafter 1eferred to. A proceed- 
ing was held under Section 246 whrre, as it 
appeared that the appellant’s claim extended 
only to 3 annas 4 pie, it was ordered that 
the right, title, and interest of Hossein Ali 
in 10 annas 8 pie should be sold subject to 
potice to the appellants. On the 8th of 
December 1869 the sale was made, aud the 
plaintiff (respondent) purchased and obtain- 
ed a sale certificate, and was put in posses- 
sion by the Court. Subsequently, on the 
26th of April 1871, as alleged by the plaint- 
iff, he was opposed in collecting the rents, 
and the corn in the barn ou the land was 
carried away. i 

The respondent, therefore, instituted the 
present suit for possession, but he did not 
originally make the appellants defendants. 
They, however, intervened and were made 
defendants, and set up a claim to a 8 annas 
4 pie share as haviug been conveyed to them 
or their predecessors iu title on the 16th of 
March 1854. ‘They also alleged that a 4 
aungs share had been leased to Abid Ali and 
Toolsee Sahoo previous to 1850, 


Upon this allegation the 4th issue in the 
suit was raised as follows :—*“ 4th.—The state- 
“ment of these defendants being that they 
“purchased 4 annas share of Hossein Ali, 
“judgment-debtor, before auction-sale, whe- 
“ther or not they are in possession of the 
“ same,” 

No issue was raised as to the bona fides 
ofthe appellant’s alleged conveyance, although 
from the objection preferred by them under 
Section 246 the nature of their claim must 
have been known. 

Upon that issue the Subordinate Judge of 
Gya held that the appellants and their pre- 
decessors in title had all along held posses- 
sion of the property comprised in their deed 
of sale from the dute thereof, and that on. 
turning to such deed it appeared that it was 
a duly registered one, most of its witnesses 
having been vakeels and mookhtears who are 
all dead. ‘That it was uttested by two wit- 
nesses, one of whom admitted his signature, 
but stated that he did not remember avy fact 
with regard to sale, and that not a tittle -of 
doubt can be entertained as to the genuine- 
ness of the deed; aud that the possession of 
the appellant in the property sold to them 
had been entirely proved by the evidence of 
three witnesses. 


On appeal to the Judicial Commissioner, 
the respoudent raised an objection that the 
deed set up by the appellants was fictitious— 
a question which had not been put in issue 
or raised before the firat Court, 


The Judicial Commissioner has dissented 
from the conclusion arrived at by the first 
Court that the deed was genuine and the 
appellants possession proved, in consequence 
of a presumption. which he raises from the 
fact that there was a possessory lease to 
Abid Ali for 27 years from 1244, and conse- 
quently in existence at the time the appellants 
allege that their purchase was made; and 
from the fact that the predecessor in title of 
one of the appellants himself purchased a 
part ofthat lease in 1265. From these 
facts he presumes that the appellant’s deed 
was fictitious, and reversed the decision of 
the firat Court. 


We cannot concur in this decision. We 
do not agree that the facts relied on neces- 
sarily raise any such presumption. It would 
appeur that the lease to Abid Ali was of 4 
annas only out of 8 aunas then belonging to 
the lessor. The existence of such a lease 
Would not necessarily prevent a purchase by 
the appellant’s predecessors of 3 annas 4 pie 
in 1854, and a purchase of a portion of such 
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lease in 1858 bv one of them is not incon- 
sistent with the previous purchase by them 
of the lessor’s estate in 3 annas 4 pie. 

As the Judicial Commissioner has rested 
his decision entirely on presumption—which 
presumption we think does not necessarily 
arise—we must overrule his decision, and con- 
firm the decision of the Subordinate Judge 
founded on the evidence before him, with 
costs. 


The 81st March 1878. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Lizecution-sale of mortgaged Properiy—ZInter- 
venors—Act VIII of 18659 s. 246, 


Cases No8. 741 and 801 of 1872. 


Special Appeals from a decision passed by 
the Judge of Shahabad, dated the 22nd 
February 1872, affirming a decision of 
the Subordinate Judge of that district, 
dated the Gth September 1871. 


Shaikh Hida and others (Defendants) 
Appellants, 


DErsius 


Ram Jug Pandey and others (Plaintiffs) 
" Respondents. 


Baboos Doorga Mohun Dass and Mohesh 
Chunder Chowdhry for Appellants, 


Mr. R. E. Twidale and Baboos Romesh 
Chunder Milter and HMohinee Mohun 
Roy for Respondents. 


Plaintiff had a mortgage-bond covering certain pro- 
perty, and suing upon it, obtained a decree on 80th 
April 1866, declaring his lien and ordering a aale 
of the mortgaged premises. After this one E obtained 
a bond from the judgment-debtors, mortgaging to him 
the same property as security. On the 16th June 1868, 
plaintiff petitioned for a sale of the property according to 
the decree. Upgn this two sets of objectors came in, 
viz., E and P, the latter claiming a moiety on the ground 
of a conveyance to him, by the judgment-debtors, on the 
30th June 1868, “Ihe Moonsi upheld E’s objection to 
the extent of a moiety of the estate originally mort- 
gaged, and overruling P’s objection, ordered the nghts 
and interests of the judgment-debtors to be sold. A 
sole was had, and plaintaff bought what was sold. He 
now sues to recover his purchase, claiming the whole 
property mortgaged; E and P beimg permitted to 
intervene :4 

HELD, that neither the bond to FE, nor the conveyance 
to P, could create a new ownership, in third persons, 
as nar the decree of April 1866, that the proceedin 
of the Moonsiff upon the objections of Eand P had the 
effect of bringing about an abortive and inopeative 
sale, and that the plaintiff was entitled to a refund of his 
consideration-money. 

Quere —Waseit right for the Moonsiff to entertain E 
and P’s objections under Act VIII of 1859 s. 246? 
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Phear, J.—In this case it appears th t 
the present plaintiff hod a mortgage-ba d 
covering certain property which is now tle 
subject of the presenfsuit granted to him by tt o 
lessors of Gopal Sahoo and Gridharee Salo o, 
and he brought a suit agninst them to enforce 
his mortgage lien ; in this suit he obtnine l 
a decree on the 380th April 1866, declarin r 
his lien, and ordering a sale of the mortgage l 
premises. On the 16th June 1868, he pew- 
tioned for a sale of this property accoridin +? 
to the decree. Upon this two sets of object- 
ors cnme in, who were respectively repre- 
sented by Eda and Purmessur, Thei’ 
objections were enteitained and disposed t 
by proceedings held under Section 246 et 
the Civil Procedure Code. The Moonsiff be- 
fore whom the matter came upheld Eida. 
objection to the extent of 2 nnnas and 2 pic. 
being one moiety of the whole 4 annas am 
4 pie originally mortgaged, and mado si 
order to that effect on the 24th Decembe: 
1868. He found mote difficulty in determin 
ing the right course to take with regar 
to Purmessur’s objection. Ultimately, how. 
ever, he appears in some sense to hive 
overruled it. and came to the conclusion that 
the rights and interests of the judgment- 
debtors should be sold, and he made an ordet 
(to which we shall probably have to refer 
again) bearing upon this point on the 289th 
December 1868. 

The next day, 29th December, n sale was 
had, and the judgment-creditor, the original 
mortgagee himself, bought what was then 
sold. He now brings the present suit upon 
the footing of the purchase which he thng 
made against the original judgment-debtors, 
seeking to recover that which he had pur- 
chased, and which he alleges was the 4 annus 
4 pie share of the mouzah. In this suit 
Eida and Purmessur were permitted to inter- 
vene. He has succeeded below in getting a 
decree against all the defendants for the full 
amount, namely, 4 annas 4 pie. 

We will now go back a litfle in time in 
order to get at the origin of Eida’s and 
Purmessur’s claim. 

It seems that, after the present plaintitt 
had obtained the decree in April 1866, 
which ordered the sale of the mortgaged 
property, i.e., on the 18th April 1868, Hide 
obtained a bond from tho judgment-debrorg, 
which mortgaged to him the same property 
the whole 4 annns 4 pie to secure the moit- 
gage-debt. It will be perceived that this 
was hefore the present plaintiff had prefer- 
red his petition for sale, for that was on thie 
16th June 1868. It further appears that, 
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on the 30th June 1868, the judgment- 
debtors conveyed 2 annas 2 pie to Purmes- 
sur. In this state of things, plaiutiff’s 
petition for gale still pending, the present 
defendant Eida on the 2let July 1868 
brought a suit upon his bond of April, and 
in September of the same year obtained a 
decree against Gopal Sahoo and Gridharee 
Sahoo (the present plaiutiff’s judgment- 
debtors), declaring his lien and ordering a 
sale of the mortgaged property. He appears 
to have applied for a sale accordingly. Some 
third person then intervened, alleging that they 
had previously purchased 2 annas 2 pie, and 
in cousequence of this objection, that share 
or moiety was released. And Hida on the 
llth December 1868 upon the sale thus ob- 
tained by himself, bought the remaining 
2 annas 2 pie. It was upon the footing of 
his decree of September 1868, and eventually 
of his purchase of December 1868, that 
Eida intervened upon the present platntift’s 
petition for sale, and succeeded, as we have 
already sgaid, in inducing the Moonsiff to ex- 
clade his 2 annas 2 pie from the property to 
be sold. 


Purmessur also intervened upon the footing 
of his ‘conveyance of the 80th June 1868. 
And it was the complication introduced as I 
understood by these different proceedings, 
which so effectually puzzled the Moonsiff 
that he found himself reduced to the neces- 
sity of making the order of the 28th Decem- 
ber 1868, an order which bas been interpreted 
to us ag simply an order for the sale of the 
rights and interests of the judgment-dedtors. 


With this explanation we think we are able 
to say what it was that really did happen at 
the sale of the 29th December. 


The present plaintiff had petitioned to have 
the property sold, which was previously 
decreed to be sold. But the Moonsiffhad made 
on order on the 2%th December that the 2 
annas 2 pie claimed by Eida should not be 
sold. And ig seems to us that the result of 
the order of the 28th December 1868 was 
that, as regards the rest of the property, only 
the right, title, and interest of the jadgment- 
debtors should be sold. The sale of the 29th 
December followed immediately on these 
orders, in fact was the effect of those orders. 
Now the rights and interests of the judg- 
ment-debtors in the property at that date 
were on the facts which we have stated 
absolutely nil. They had patted with 2 
annas 2 pie to Eida as the result of the 
decree of September 1868, and the sale which 
followed thereon in December 1868 ; and 


they had parted with another 2 annas 
2 pie to Purmessur as the result of the con- 
veyance of the 30th June 1868. And if 
that be so, of course there was nothing which 
could pass to the present plaintiff by virtue 
of the Moonsiff’s sale of the 29th December, 
if he merely sold, as he seems to have done, 
the then existing rights and interests of the 
judgment-debtors. But the truth is that that 
order for sale of the Moonsiff was inappli- 
cable to the present case. The present plain- 
tiff had a right to have the property sold 
which had been originally pledged to him, 
nnd which had been decreed to be sold by 
the Court’s decretal order of the 80th April 
1866. It was no propèr order for sale 
upon that decree which directed thè rights 
and interests of the judgment-debtors to 
be sold as they stood on the 28th December 
1868. It seems to us that the order of 
the Moonsiff, and the sale had by him on 
the day following, did not effect the sale 
of the property or any portion of the pro- 
perty which was decreed to be sold by the 
decretal order of April 1866. 

We will not stay to enquire whether it: 
was a right course in a case like this to 
entertain objections and to deal with them 
precisely under the words of Section 246 
of the Civil Procedure Code. But, sup- 
posing it were so, it seems to us clear that 
either the bond of April 1868 to Eida, or the 
conveyance of June 1868 to Purmessur, 
could not, as against the decree of the 80th 
April 1866, create a new ownership in, so to 
speak, third persons, At the time when 
Eida and Purmessur took under those con- 
veyances the subject which they took was 
already a matter of suit, and a decree had 
been passed which directed it to be sold ; 
and they could take it in no other way than 
as subject to the rights of the parties in that 
suit. If the Moonsiff made any real enquiry 
at all upon the objections of these interven- 
ors, he ought at once to have been satisfied 
that the title which they put forward did not 
serve to distinguish them from the judgment- 
debtors: they had by their own account 
taken the property which was the subject of 
suit pendenée lite, and they could not stand 
in a better position with regard to it than the 
vendor from whom they took, and against 
whom a decree had at that time already been 
made in respect to this very property. 
The Moonsiff ought, even under the strict 
provisions of Section 246 of the Civil Proce- 
dure Code, to have treated the objectors as 
beisg on their own showing nope other than 
the judgment-debtors themselves. 
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Therefore, it appears to us clear that the 
proceedings of the Moonsiff upon the matter 
of objection put forward by Eida and Pur- 
messur altogether miscarried, and had the 
effect of bringing about an abortive sale. In 
this view, we are bound to dismiss the plain- 
tifPs suit, because he has got no title to 
claim these lands under that pretended sale. 
But of course we ought not to limit our de- 
cree to this simple form: the plaintiffs in- 
teresta must at the same time be protected 
(for ;we are able to do this, inasmuch as all 
the persous concerned in the matter are par- 


ties to the present suit), his interests must be | 


protected by a declaration that that’ sale was 
an abortive inopéFative sale, and that the 
plaintiff is entitled to a refund of any money 
which he has paid as consideration for the 
purchase. It seems, however, that we are 
not in a position to make this latter declara- 
tion at the present moment, because, we un- 
derstand, the judgment-debtors are not here 
before us in Appellate Court. 


Under these circumstances, we think that 
we must withhold our fiual decree until 
notice has been given to the judgment-debt- 
ors to appear here. 


Probably the best course will be to adjourn 
the matter for a montu, in order that notice 
may be given to the judgmeut-debtorsa to 
appear in this appeal. 


We have expressed the views which we at 
present hold as to the form which the decree 
ought to take in order todo complete justice 
‘between the parties. But ifthe parties will 
come to some agreement, such as that which 
was suggested duiing the hearing by the 
Court, the decree may be made still more 
complete, namely, it may by consent be de- 
creed that the sale be set aside, aud that a 
new sale of the property decreed to be sold 
be directed, and further either that the money 
which has beeyg paid into Court should be 
refunded to the plaintiff, or that it should 
remain there antl be taken ag the first bid on 
the part of the plaintiff in the new sale. Of 
course, all this can be done only by an agree- 
ment between the parties. For the present, 
we will adjourn the matter for a month and 
give notice to the judgment-debtors, in order 
that they may appear at the expiration of that 
period with information as to that which has 
now been suggested, 


The 26th February 1873. 


_ Present: 


The Hon’ble Louis S. Jackson and Dwatka- 
nath Mitter, Judges. 


Shebaitnamah—Registralion—Act XVI of 186- 
s. 13. 


Case No. 804 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Moorshedabad, 
dated the 11th December 1871, affirming 
a dectston of the Subordinaie Judge of 
that district, dated the 28th April 1871. 


Gireedhur Doss Mohunt (Plaintiff ) 
Appellant, 


DETsUus 


Nitto Gopal Doss and another (Defendants) 
Respondents. 


Mr. H. E. Mendes and Baboos Nil Madhub 
Bose and Rash Beharee Ghose tor 
Appellant, 


Baboos Motce Lall Mookerjee nnd Goo100 
Doss Banerjee for Respondents. 


A shebaitnamah which conveys no right or interest, 
but merely declares that a particular portion of the tha- 
koor’s income shall be expended through the inst:u- 
mentality of the shebait in the worship of the thakoor, 
x ee deed requiring to be regi under Act X YI 
of 18 


Jackson, J.—It seems to us thatthe Courts 
below have been over-stringent in excluding 
the shebaitnamah from inspection ou the 
ground that it required registration. In order 
to bring it within the terms of Section 13 
Act XVI of 1864, it must be an instrument 
“which purports or operates to creante, declare, 
“ transfer, or extinguish any right, title, or ju- 
“terest of the value of Rs. 100, or upwards, 
‘in any immovenble property, or any instru- 
“ment which acknowledges the right or pay- 
“ ment of any consideration on account of the 
‘creation, declaration, transfer of extinction 
“of any 1ight, title, or interest as ubove,” and 
go on. 

It may be that the stipend which was 
allowed to plaintiff in this case, and which is 
directed to be expended in daily worship of 
the thakoor might yield him some little sur- 
plus or other, but as observed by my brother 
Mitter in the course of the argument, it ean- 
not be contended that the plaintiff derived 
under the document aright of embezzlement, 

We must presume that the money dedicated 
for the use of the thakoor would be properly 
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expended for-the object for which it was in- 
tended. 

Then it is said that the payment of Rs. 24 
a month out of the proceeds of the estate 
created a charge in favor of the thukoor, 
but it does not appear to us that the deed 
purports to create, declare, or transfer any 
right which did not exist, 

The property out of the proceeds of which 
the amount had to be derived was already the 
property of the thukoor. Before excluding 
any document under the provisions of the 
Act, it is necessary to see that it clearly 


, comes within those provisions. In the pre-" 


sent document there is no declaration of the 
thakoor’s right or interest. It merely con- 
tains a declaration that a particular portion 
of the thakoor’s income should be expended 
through the instrumentality of the plaintiff 
in the worship of the thakoor. In fnet, it 1s 
a sort of appointment of the plaintiff to ex- 
pend that particular portion of the money 
which comes from the akrah. As far as the 
instrument itself goes, it does not purport to 
convey to plaintiff any interest beyond that 
already mentioned in uny immoveable pro- 
perty. If under his appointment as shebnit, 
the plaintiff is entitled to any advantages 
such as that of residence in the akrah, or 
otherwise that is rather incidental to the 
office of shebait than created by the docu- 
ment. We think the decision of the Court 
below on this point should be set aside, and 
the case remanded to that Court to be tried 
on the other points arising in it. 


The 5th March 1878. 


Present: 


Sir J. W. Colvile Sir Barnes Peneock. Sir 
Montague E. Smith, Sir Robert P. Collier, 
and Sir Lawrence Peel. 


Hindoo Law—Stridhun— Misrepreseniation by 
Hugband— Estoppel —Hetrs. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Luchmun Chunder Geer Gossain and another, 
VETSUS 


Kalli Churn Singh and others. 





_ * From the Judgment of Macpherson and Glover, JJ., 
7 zou Appeal No, 148 of 1807, decided 15th April 


Mr. Doyne and Mr, John Cutler for 
Appellants. i 


Mr. Leith, Q.C., and Mr. Bell for 
Respondents. 

Under the Hindoo lay a married woman is at liberty 
to make any disposition she likes of money constituting 
her stridhun or separate and peculiar property; and, if 
she purchases immovenble property with such stridhun, 
she a right to sell that immoveable property. 

Where the husband during his life-time did in every 
way, both publicly and privately whenever called upon 
to make any representation on the subject, always re- 
present that certain immoveable property was his wife’s, 
the purchasers from her could not after his death be 
cauia y turned out of the property in favor of his 
heirs, The heirs after his death would be as much bound 
by the father’s misrepresentations as he would have been 


during his life, 

THis was an appeal by the defendants in 
the suit from a judgment and decree of the 
High Court of Calcutta, dated the 15th 
April 1868, affitming in part, and reversing 
in part, a judgment and decree of the 
Principal Sudder Ameen of Rajshuhye, dated 
the 16th of March 1867. 

The facts appear from the following which 
are the material portions of the judgments 
of the said Judges :— : 

Glover, J.—“ This was a suit by one 
Kalli Churn, the adopted son of Ubotar 
Singh, for himself aud as guardian of his 
minor brother Rajcoomar Singh to set side 
a deed of sule made in 1270 B.S. by his 
mother Uipa Burmoneeah, on the ground that 
the property (a durputnee mehal called ‘Turuff 
Boalea, &c.) belonged to his father’s estate, 
and as such descended to him (Kalli Churn) 
and to his minor brother, and was never the 
separate property of Ulpa Burmoneeah, who 
had in consequence no right to sell it. Cer-" 
tain other parties to whom Kalli Churn is 
snid to have sold half of the mehal (in anti- 
cipation) for the purpose of defraying the costs 
of suit were made co-plaintiffs. The Gossain 
defendants, after taking several objections to 
the age and adoption of Kalli Churn, allege 
that the mehal was bought by Ulpa Bur- 
monéeah with her own funds ; that she was 
the recognized proprietress, and had power 
to disposé of tha property in any way she 
liked ; that she did dispose of it to them 
(defendants) on the 8th Falgoon 1270 fora 
consideration of Rs, 12,000, and that they 
have heen since in, undisturbed possession. 
Ulpa Burmoneeah filed a somewlat similar 
reply ; she admitted the sule to the Gos- 
suing, but instend of claiming the estate as 
purchased with her own stridhun-money, 
pleaded that her husband had bought it and 
made it over to her in gift. The Principal 
Sudder Ameen considered that the convey- 
ance to Ulpa by her husband was merely 
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nominal ; that he furnished tue money for 
the purchase, and retained the manngement of 
the property up to his death ; that Ulpa had 
consequently no interest in the mehal, and no 
right to sell to the Gossains. He therefore 
decreed for the plaintiffs. The Gossains 
appeal, and Mr. Doyne on their behalf con- 
tends, first, that the money for the pur- 
chase of the durputnee is proved to have 
been Ulpa’s; second,- that if it were not, 
the husband Ubotar Singh gave out to all the 
world persistently to the day of his death 
that the estate was his wife’s, nnd that there- 
fore the Gossnins, being innocent purchasers 
for value without notice, must be confirmed 
in possession ; third, that the plaintiff Kalli 
Churn consented to the eale, and if not 
already concluded by his adopting father’s 
acts is concluded by his own. Osher objec- 
tions were taken at the hearing as to the 
adoption of Kalli Churn, which were however 
not pressed. On the first ground’of appeal, 
I find for the respondent there is a large 
quantity of oral evidence adduced on either 
side to prove the source of the purchase- 
money, but none of the witnesses for Ulpa enn 
speak decidedly as to the way in which she 
obtained fuuds for the purchase, whilst it is 
admitted by all, and indeed by Ulpa herself, 
that she was the child of poor parente, and 
had no stridhun when she wns married. 
Her evidence as to the purchase is moreover 
. distinctly opposed to that of the witnesses 
examined to prove her ownership. They 
describe how the money was taken from 
Ulpa’s strong-box, and how the balance wns 
made up by the pledging o“ ner ornaments, 
whilst Uipa herself owns in her written 
statement that her husband bought the estate, 
though he afterwards guve it to her, and 
had tha title-deed made out in her name; 
either Ulpa or her witnesses have clearly 
perjured themselves. It seems to me 
established by the other evidence in the cense 
that Ubotar Singh was a man of some means, 
a petty zemind&r at the least, whilst Ulpn is 
admiited by all.to have had nothing at all at 
the time of her marriage, and to have had 
no means afterwards of amassing a sum so 
considerable ns the purchase-money (Rs. 8,200 
of the mehal standing in her name. I 
have no doubt, after carefully going through 
all the evidence, that Ubotar Singh purchas- 
ed the durputnee with his own money in his 
wife’s name, and that at the time of his death, 
there being no ‘direct evidence to support 
Ulpa’s averment of gift. After marriage it 
formed part of his estate. The question 
then arises, did Ubotar Singh by his conduct 
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give, all the world to believe that the prc- 
perty was not his, but his wife's? And ca1 
the appellants, who are bona fide purchneera 
without notice, be made to lose their mone’? 
on account ofa latent defect in their vendee’3 
title which they could not by any amount of 
care have discovered for themselves? It 
appears to me that Ubotar Singh did from 
first to last give every one to understanc 

that his wife Ulpa Burmoneeah was the real 

as well as the nominal, owner of the estate | 
not only did he tell many persons who askec 
him about the matter that such was the case 

but he made statements to the same effect ir 
certain judicial proceedings in which he war 
involved, and whenever the question was 
mooted, either publicly or privately, denieu 
most positively that he had any interest ir 
the property. I observe that not one of the 
witness: 8, now called upon to prove his 
ownership, are able to give decisive opinions 
on the point. Some of them suppose it was 
Ubotar’s because he had consulted them about 
the purchase, others think it was Ulpa’s, but 
all admit that that the ostensible acts of owner- 
ship were performed by Ulpa, and the mcst 
they are able to say is that they do not 
know who was the real owner, Ubotar or 
Ulpa. I do not lay much stress on the 
fact that all public documents and all collec- 
tion papers are in Ulpa’s name, because that 
would be equally consistent with either 
theory, but so far as common report could go, 
it was undoubtedly published to the world 
that the wife, and uct the husbund, was the 
proprietor of Boalea. Then as to the docu- 
mentary evidence of ownership. There is a 
record of a suit under Act IV of 1840 in 
which Ulpan as first party sued for possession 
as against an ijatacar who had been put in 
by the zemindar. The Magistrate retained 
the former in possession, but the Judge on 
appeal reversed his order and gave posses- 
siou to Ulpa as the durputoeedar. On the 
9th of July 1850, Tarmmonee Dassee, the 
putneedar, got a decree in the Collecto:’s 
Court against Ulpa the darpltneedar ior 
rents due in Turuff Boalea, and afterwards 
Ulpa herself recovered from the ijaradar 
set up in the Act IV suit above noticed the 
amount of his illegul collections. There is 
then the record of the seuit brought by 
Rassoo Bewah, in which Ubotar Singh wns 
charged with cutting and carrying off a 
quantity of bamboos, and was by the oideérs 
of the Magistrate made the second party in the 
suit, Russoo Bewah being the firat. In that 
case he filed a kyefeut (23rd November 
1857) in which he disclaim: d all liability on 
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the ground that Turuff Boalea belonged to his 
wife Ulpa, and that he had no concern with 
it. Again, in the case brought by Meajau 
Khalifa under Act IV of 1840 for ouster 
from 24 beegahs of land, Ubotar Singh took 
the same course and declared his wife to be 
the sole owner of the property. Ubotar 
Singh died in 1266 B. S., and up to that 
time there was on his part a persistent de- 
claration both by -words and action that the 
durputnee estate was his wife Ulpa’s, and not 
his own. ; 

Such declaration moreover coming from 
one who had no apparent object in deceiving 
the world by a false statement, he being ad- 
mittedly in easy circumstances and holding 
several other properties in his own name., 
Tt was suggested rather than directly argued 
that Ubotar Singh, being a jemadar in the 
jail at Rajshahaye, was afraid of holding 
land situate so near the jail buildings, as that 
was in his own name, butit is admitted by 
the witnesses who give this as a reason for 
the benamee purchase that there was no 
prohibition against Government servants of 
Ubotar’s class holding land within the dis- 
trict in which they were employed, and that 
Ubotar’s dismissal from his jemadarship was 
not caused by his being discovered to be the 
real owner of the durputnee is proved by the 
record of the Magistrate’s proceeding in the 
case. Ubotar Singh lost his place, not be- 
cause he was the purchaser of Turuff Boalea, 
but because he had committed a riot on the 
land, and had taken with him a posse of jail 
burkundazes to make his side the stronger. 
If their case went no further than this, I 
should be inclined to hold that the appel- 
Jauts would be fairly entitled to the position 
of innocent purchasers for value without no- 
tice. The result of enquiry on their part 
could not have given them more precise in- 
formation than that which appears on this 
record, and could ® be said that, in the face 
of such direct evidénce, both oral and docu- 
mentary as to the ownership of the land, that 
respondents were not justified in purchasing 
from Ulpa. But, besides the persistent state- 
ments of £ botar Singh during his life, there 
is to my mind strong evidence that Kalli 
Churn after Ubotar’s death assisted those 
statements by his own acts.” 

After stating what those’ acts were, the 
Judge preceeded as follows :— 

'« Everything was done to induce the 
appellants to consider Ulpa as the owner of 
the estate, and Kalli Churn, although he had 
many opportunities, never took any steps to 
reveal what he now states to be the.true 


position of the parties, but’ corroborated as 
well by his acts as by -his omissions the 
public avowals made by Ubotar Singh. So 
far as regards Kalli Churn’s personal claim, 
therefore I thiuk that the Lower Court's de- 
cision should be reversed, and the suit dis- 
missed with costs, Then remains that por- 
tion which Kalli Churn sues for on behalf 
of his minor brother Rajcoomar Singh. 
And so far I think that the Principal Sudder 
Ameen’s decision should be confirmed, for 
Rajcoomar occupies a very different position 
from that of Kalli Churn, and cannot be con- 
cluded by any statements madesby Ubotar or 
by Ulpa. Indeed, Ubotar died long before 
the appellants purchased,eand it is nowhere 
contended that they were induced to come 
forward by any misrepresentation on the 
part of the father, and by those of his 
mother, Rujcoomar would not be in any way 
bound. For, if the finding above come to, 
namely, that Ubotar was at the time of his 
death the real owner of the mehal be cor- 
rect, it proves Rajcoomar as heir would be 
entitled to succeed to his portion of his 
father’s property. As regards this portion of 
the claim, the purchasers’ only remedy would 
be an action against their vendor to recover 
such part of the purchase-money. The ap- 
pellants must pay the costs on this portion 
of their appeal.” 

Macpherson, J— Under these circum- 
stances, I am of opinion that, so far as the 
share which Kalli Churn’s claims in this 
durputnee is concerned, the decree of the 
Lower Court ought to be reversed, and the 
suit ought to be dismissed with costs in 
proportion. For a party claiming a title in 
himself, but privy to the fact of another 
dealing with the property as his own, will 
not be permitted to assert his own title 
against a title created by such other person. 
Nor will the fact that Kalli Churn attained 
bis full age only shortly before the date of 
the sale avails him in any way. (See Nichol- 
son vs. Hooper, 4 Mylne &* Craig, p. 186, 
and the cases collected in White and Tudor’s 
Leading Cases, 2nd edition, p. 20). But as 
regards the share of the minor plaintiff, I 
think the decree of the Lower Court must 
be confirmed. I do not think that the mere 
fact of Ubotar’s and Ulpa’s having given out 
that the property was the property of Ulpa’s 
alone, is sufficient to prevent the minor from 
having his rights declared in this suit. The 
minor certainly is not bound by the represent- 
ations made by his mother: and as Ubotar 
died long before the sale of the 8th Falgoon 
1270, there is no evidence tô show that it 
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was by representations made by Ubotar that 
the Gossains were induced to purchase. As 
regards the share of the minor, the decree of 
the Lower Courtia confirmed with costs in 
proportion.” 

The following are the material portion of 
the deed of sale:—“ To the ever to be 
remembered. Ulpa Burmoneeash, wife of 
Ubotar Singh, of good manners, this durput- 
nee kubalah is execited in the year 1262 
(twelve hundred and sixty-two). I execute 
this kubalah having concluded with you a 
durpuinee talook settlement according to your 
prayer atarent of Rs. 1,791, and for the 
proper consideration of Rs. 8,200 of the whole 
of my rights in Boalea proper of Turuff 
Boalea of Dehee Boalea. 

“ You and your heirs shall have the power 
and right to alienate by sale or gift the 
aforesaid durputnee rights, and to grunt Buc- 
cessive under-leases thereof in putnee keep- 
ing entire the rents, but you should give me 
notice of the same. And as power has been 
given to me to avoid and set aside the en- 
gngements of the former proprietor in my 
right as auction-purchaser, [ make over to 
you the like power. But you shall not inter- 
fere with anciant Inkheraj (rent-free) tenures 
confirmed by law, and the aforesaid debuttur 
(granted for the worship of idols) and burhmut- 
tur (granted for the support of brahmins) 
tenures. You shall carry out whatever orders 
are or shall hereafter be directed, or are or 
shall hereafter be usual to be complied with, 
issued by the Civil or Criminal Court, the Col- 
Jecterate, the Commissioner, the Survey, 
Thakbust, or the like authorities, Whatever 
processes shall be issued by the authorities in 
respect of the aforesaid mehals in my name or 
in that of the proprietor zemindar, you shall 
give me notice, accompanied with a copy 
thereof, and carry out the orders. Whatever 
information it is usual to give as regards the 
Police, you shall furnish according to law at 
the proper place. You shall comply with 
whatever ordefs are issued by any of the 
authorities, or when necessary from my office 
through peons calling for any papers, aud 
without any objection carry out the snme and 
file the papers. In the event of my being 
held answerable, or any fine being imposed on 
account of your default or laches in carrying 
out the orders of the authorities, you shall be 
responsib.e for the same. I shall have no con- 
cern therewith, You too having agreed to the 
aforesaid fixed rent and the above terms have 
voluntarily filed the kubooleut (counterpart of 
the lease). To this eftect I execute this durput- 
nee kubalah (deed of sale), having received 
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the full amount of the consideration-monc 7 
aforesaid from your stridhun fund, throug'y 
your husband Ubotar Singh by my husband.” 

The following judgment of the Judicicl 
Committee of the Privy Council was del.- 
vered by Sir Barnes Peacockh— 

The sppellauts in this case were th) 
defendants in the suit below. The snit wa; 
brought against them by Kalli Churn Singh ô 
behalf of himself and as guardian of hi: 
minor brother Rajcoomar Singh, to recove: 
certain property from the defendants, upo: 
the ground that it had descended to tho 
plaintiffs as the sons of Ubotar Singh, thei: 
deceased father. ‘The defendants set up i! 
answer to that suit that they had purchase: 
the property from Ulpa, the wife of tbc 
father, and that that property had beei 
bought by Ulpa out of her own stridhun 
The Lower Court found in favor‘of the plaint- 
iffs, Upon appeal the High Court reversed 
the decision as to one moiety of the property, 
namely, the share belonging to Kalli Churn, 
upon the ground that he had represented 
that the property belonged to his mother 
Ulpa. It is admitted that the property was 
purchased under a deed of the 14th Assar 
1262 from ‘Taramonee Dassee, who was 
the putneedar. The purchase-money was 
Rs. 8,200, and it was stated in the deed of 
sale to Ulpa that she and her heirs should have 
the power and right to alienate by sale or 
gift the aforesaid durputnee rights, and to 
grant successive under-lenases thereof in 
putnee. It also contained the’ following 
Clause :—*‘ I execute this durputnee kubalah, 
“ having received the full amount of the 
“ consideration-money aforesaid from your 
“stridhun fund through your husband 
“ Ubotar Singh by my husband.” Nothiog 
could be clearer on the face of that deed 
than that the property was purchased by 
Ulpa out of her own stridhun. The pur- 
chase being of a durpumes, a mutation of 
names would be effected ‘in the sherishta of 
the putneedar, and that mutation would be 
into the name of Ulpa as the owner of the 
property by purchase. It has been con- 
tended at the bar that Ulpa had no power 
to sell this property, even if it had been her 
own stridhus, inasmuch as it is laid down 
that a wife canuot sell immoveable property 
which has come to her from her husband ag 
her separate property. The deed of sale, 
however, does not represent that the immove- 
able property conveyed by the deed had been 
given to Ulpa by her husband, but that Ulpa 
was the purchaser of the immoveable pro- 
perty by means of moveable property, namely, 
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the Rs. 3,200 which were her stridhun. 
According to the authority which hag been 
cited by Mr. Bell from Mucnaghten’s Treatise 
on Inheritance, the Rs. 3.200 being the wife’s 
stridhun were disposable according to the 
wifes plensure. The passage from Mac- 
naghten is at page 40. This is the passnge :— 
“ It may be here observed that the Hindoo 
‘law recognises the absolute dominion of a 
“ married woman over her separate and 
“ peculiar property, except land given to her 
“ by her husband, of which she is at liberty 
“to make any disposition at pleasure.” 
Now, fhis deed represents that the Re. 3,200 
were her stridhun, of which, according to 
the authority cited, she was at liberty to 
make ‘avy disposition, and she did make 
a disposition of it by purchasing the 
property conveyed to her by the deed for 
the Rs. 3,200. If the property was pur- 
chased by her with Rs. 3.200, her own 
stridhun, she had a right to sell that property 
to the defendants, and she did sell it to them 
fora much larger sum than the Rs. 3,200, 
viz., for Rs. 12,000, the actual value which 
the pluintiffa themselves have put upon it 
by the valuation of their suit. But it is 
suid that, although the property was purchas- 
ed by means of Rs. 3,200 represented to be 
the stridhun of Ulpa, it was not really her 
stridhan, but that the Rs. 3,200 were 
advauced by the husband, and that the pro- 
perty was purchased by him in the name of 
Ulpa. It las been found by the Court below, 
and also, on appeal, by the High Court, that 
the defendants were bond fide purchnsera 
of this property; that on the face of the 
deed it appeared that the property was pur- 
chased with the Jady’s stridhun, aud that the 
husband during his life-time had in every 
way, both publicly and privately, whenever 
he was called upon to make any representa- 
tion on the subject, always represented that 
this was his wife’s property. ‘The defendants 
having purchased the property from Ulpa 
bond fide foy a valuable consideration, and for 
the full value of the property, it nppears to 
their Lordships that it would be contrary to 
every principle of equity that they should 
be turned out of the property in favor of 
the heirs of the husband. The High Court 
held that the elder of the two plaintiffs, the 
elder brother, was not entitled to recover his 
share of the property, inasmuch as he had 
lent himself to the representations which 
had been previously made by his father ; and 
that having joined in a misrepresentation of 
the real state of facts, he was not at liberty 
to recover his share of the property, even 
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though it might really have been the father’s. 
But the learned Judges held that the minor 
brother was ina different position. One of 
the learned Judges says :—“ I think that the 
‘ Principal Sudder Ameen’s decision should 
“ be confirmed, for Rajcoumar’—that is, the 
younger brother—“ occupies a very different 
“ position from that of Kalli Churn, and can- 
“ not be concluded by any statements made 
“by Ubotar’—that is the father—‘ or by 
“Ulpn. Indeed, Ubotar died long before the 
“appellants purchased, and if is nowhere 
* contended that they were induced to come 
“« forward by any misrepresentation on the 
“part of the futher, and by those of his 
“mother, Rajcoomar wald not be in any 
“way bound.” Mr. Justice Macpherson 
says :—“ I do not think that the mere fact 
“ of Ubotar’s and Ulpn’s having given out 
“ that the property was the property of Ulpa 
“ alone, is sufficient to prevent the minor 
« from having his rights declared in this suit. 
‘The minor certainly is not bound by the 
‘representations made by his mother.” 
Now, although the minor could not be bound 
by the representations made by his mother, 
if he really inherited this property fiom his 
father, still the question is whether he was 
not estopped by the representations of his 
father in his life-time, from saying that this 
property was his father’s, and consequently 
that it had descended to him. It is suid that 
the misrepresentations were made by the 
widow when she sold the property after the 
futher’s denth, but were there not misrepresent- 
ations also made by the futher in his life- 
time? If the property were purchased by 
him, and the Rs. 8,200 which were pnid as 
the purchase-money were the property of 
the futher, did he not represent and hold out 
to the world that the property was purchased 
out of the Rs. 8,200, which were the stri- 
dhun of his wife ? That was a misrepresenta- 
tion of the father by means of which the 
widow after his death was enabled to sell the 
property. Jt was said that the minor would 
not be bound by the acts of the father before 
his death. Suppose the father had actually 
sold this property tothemother, and had made 
a misrepresentation by a deed of sale, would 
not the minor son have been bound by that 
deed, although the father might have had some 
secret understanding with the mother that 
it was purchased in her nnme bennmee for the 
father? It appears to their Lordships that 
there was a mistepresentation by the fn- 
ther in allowing the property to be taken by 
the wife under a deed of sale, representing 
that the puichuse-money was her siridiun, 
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and in all his acts, both public and private, 
during his life-time, representing that the 
property was his wifes. After that repre- 
gentation on the pnrt of the father, his heirs 
were no more entitled to recover than the fa- 
ther would have been in his life-time. The 
heirs were as much bound by the misrepre- 
sentations made by the father, as the father 
would have beenifthe wifein his life-time had 
actually sold the property to a bond fide pur- 
chaser. In such case the father could not 
have recovered the property from the pur- 
chaser ; nnd it appears to their Lordships 
that the minor claiming by descent from the 
father is equally bound by those misrepre- 
sentations, and that he cannot, as heir to the 
father, set up that that property belonged to 
the futher, when the father eould not iu his 
own life-time, under similar circumstances, 
have set up that the property belonged to 
him. 
But, then, it is contended that the plead- 
ings in this case have not raised the renl 
question in dispute. The suit was brought 
to set aside nn illegal deed of snle executed 
by the defendant No. 2, the mother. It is 
thus stated :—“ The properties have been left 
“by Ubotar Singh decensed, the father of your 
“ petitioner plaintiff No. 1. That on the 
“14th Assar 1262 B. S., he had ucquired the 
“durputnee rights of the said mehals, from 
“their putneedar Tirnamonee Dassee, the 
“wife of Kashinath Shaha, for a consider- 
“ation of Rs. 3 200, and that having then 
‘acquired a lease of the snme, in the name 
“of the defendant No, 2. he continued to 
“hold and erjoy them both in the Sudder 
“and Mofussil,” and thut afterwards he died 
and that this property descended to his 
two sone., Now the defendants had pur- 
chased under a deed representing that 
this propeity had been purchused out of 
the wift’s stridhun. They knew nothing 
as to the real facts of the case; they stated 
what they believed the facts to be, taking 
the facis as they were represented at the time 
of the purchase. ‘They believed “the deed 
which represented that the purchase-money 
was the wife’s sti:dhun, and they believed the 
representations which had been made by tlie 
husband in lis life-time. In auswer to the 
plaint, which says that the property was the 
husband’s, and that he died possessed of this 
property purchased in the name of his wife, 
they sny:—“Ulpa Burmoneeah acquired 
“through her husband Ubotar Singh, a dur- 
“putnes settlement of the disputed mehal 
“fiom the putvecdar thereof, Taramonee 
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“out of her own ‘stridbun’ funds,” 
They stated in their defence what they 
found represented upon the purchase-dee | 
of the wife. They merely stated what the, 
were led by the representation to believe, 
namely, that the property was purchased b:; 
mans of the stirdiun funds of the wife, 
and that, consequently, it did not pass to 
the sous upon the death of their father, bu. 
that the wife haying purchased the property 
out of her stridhun was entitled to sell it 
It apneare, then, to their Lordships tha: 
the pleadings were sufficient to rnise the 
question. Then the issues were raised anc 
they are to be fuund at page 138 of the 
record :—“ Is it true that the Ubotar Singh, 
“the late father of the principal plaintiffs, 
“acquired the durputnee of the disputed 
“ property in the name of the defendant No. 
“2 with his own funds, and remained in 
“possession of the same during his life- 
“time, or that the durpuinee was obtained 
ey: the snid defendant with her own 
‘“Satridiun’ and she herself held possession 
“of it?” Ifthe defendants were entitled to 
avail themselves of the estoppel in conse- 
quence of the misrepresentution of the hus- 
band, they are entitled to use that estoppel 
ns matter of proof, and they use it to 
prove that the durputnea wns not pur- 
chased out of the father’s own property, but 
that it was obtnined by the mother Ulpa, 
with her own stridhun, and that she herself 
held possession of it. So they prove the is- 
sue on their part by ‘means of the estoppel. 
The written statement is the only pleading 
of the defendants in this case. ‘There is no 
pleading now in Iudia by way of confession 
and avoidance. It was not necessary, thire- 
fore, to plead the estoppel on the pait of the 
heirs arising from the misrepresentation of 
the futher. The defendants allege the facts 
as they fud them represented iu the deed 
which was their title-deed’ They go to trial 
upon those facts, and they put in evidence 
the misrepresentations of the futher and the 
title-deed founded upon those misiep:esenta- 
tions as proof of their case, which was that 
the property was purchased out of the sepa- 
rate estate of the wife. 

Under these circumstances, their Lord- 
ships are of opinion that the High Court 
ought to have reversed the decision of the 
Lower Court, not only as tegards the share of 
the elder brother, but also us to the share of 
Rajcoomar, and they will humbly recom- 
mend to Her Majesty that the decree of the 
High Court be reversed as to the share of 


‘* Dussee, on payment of a bonus of Rə. 3,200 | Rajcoomar, that the decrees of both the 
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Lower Courts be reversed as to the share of 
Rajcoomar, and as to the costs in respect of 
that share, and that the suit be dismissed as 
to that share, and that the respondents do 
pay to the appellants the costs in both the 

wer Courts calculated on the value of that 
share, and also the costs of this appeal, and 
that the said decree of the High Court be 
affirmed as to the share of the plaintiff Kalli- 
Churn and as to the costs calculated upon 
the valuation of that share. 

Agents for the Appellants: Messrs. Bar- 
row and Barton. 


Agent for the Respondents: Mr. Oehme. 


The 19th March 1873. 


Present : 


The Hon'ble W. Markby and E. G. Birch, 
Judges. 


Evxecution-sale— Possession — Limitation. 
Case No. 728 of 1872. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota Nag- 
pore, dated the 11th January 1872, re- 
versing a decision of the Moonsiff of 
Manbazar, dated the 14th June 1871, 


Rajah Mokoond Narain Deo (one of the De- 
fendunis) Appellant, 


VETsus 


Khettur Mohun Dhamat Koormee (Plaintiff) 
Respondent. 


Baboos Hem Chunder Banerjee and 
Umbika Churn Banerjee for Appellant. 


Buboo Rash Beharee Ghose for Respondent. 


Where the zemindar in possession pa in a claim to 
a tenure put up for sale iu execution of a decree against a 
party alleged to hold*it under a mokurures title, and 
notice of the claim 18 ordéred to be given at the tıme of 
sale, it is unnecessary for the zemindar who remains in 
full possession gf his rights notwithstanding the sale, 
to commence a suit to set aside the sale or for any other 
purpose. Nor oan limitation run against him in favor of 
the purchaser who does not obtain possession. 


Markby, J.—Tue facts of this case are 
shortly these:—That the plaintiff sued to 
recover a village which he alleged to have 
beeu held on a mokururee title by one Ma- 
dhub Narain Buboo, who got possession of it 
in the year 1252 ; that, on the 6th September 
1858, the mokururee tenure was put up to 
sale m execution of a decree against Madhub 
Narain by one Dhuroneedhur, and that the 
plaintiff purchased it; but it is quite clear 
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now that the plaintiff has never obtained 
possession under his purchase. ‘The defend- 
ant denies that Madhub Narain had any 
mokururee tenure, but he admits that he, 
Madhub Narain, was in possession under a 
Maintenance grant as a dependant of the 
family ; and he says that, when he came into 
possession of the fumily property in October 
1857, he resumed this land and granted it to 
other persons. ‘The present sult was 
brought on the 8rd September 1870 ; and the 
Moonsiff has found that the plaintiffs claim 
is barred by limitation. He finds upon the 
evidence and the documents produced that 
the Rajah defendant hag_been holding the 
village in dispute from [265 up to the pre- 
seat time, and therefore without going into 
the merits of the case. he dismissed the plain- 
tiffs suit. The Judicial Commissioner has 
overruled the decision of the Moonsiff upon 
the question of limitation, and then very 
shortly disposes of the case on the merits 
and holds that the mokururee title is proved. 
On the question of limitation, he says in one 
part of his judgment that the Rajah had 
made a claim when this property was put up 
to snle by the execution-creditor of Madhub 
Narain, and that claim was disallowed on the 
Sth September 1858 ; and that since the pre- 
sent suit was preferred within 12 years from 
that date, it is not barred, the defendant 
Rajal not having in the meantime brought a 
regular suit to set aside the summary order 
dated 8th September 1858. It is quite clear 
that at any rate no disturbance of the Rajah’s 
possession took place in consequence of that 
sale, nor is it right to say that the claim of 
the Rajah was disallowed ; it was not allow- 
edin this sense only that the sale was not 
stopped ; but it was expressly directed that 
the notice of this claim was to be given at 
the time of the sale. It was therefore un- 
necessary for the Rajah, who remained in 
foll possession of his rights notwithstanding 
the sale, to commence any spit for setting 
aside the summary order of the 8th Septem- 
ber 1858,” or for any other purpose. This 


part of the judgment of the Lower Appellate _ 


Court therefore cannot be supported. ‘Then 
what we have to see is whether the judg- 
ment of the Judicial Commissioner can be sup- 
ported on that which remains. AJ] that re- 
mains of his judgment after that is where he 
says that, on the 17th July 1857, the decree- 
holder applied for the attachment aud sale of 
the rights of Madhub Narain Baboo, which 
application was successful; and on that he 
asks how did the defendant Rajah take pos- 
session of the land which was under attach- 
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ment in the Civil Court? Now it may be 
inferred from that that the Judicial Com- 
missioner thought it improbable that the 
Rajah could have taken possession and in- 
duced the ryots to pay him rent in respect of 
the land which was under attachment in 
the Civil Court. There may be some impro- 
bablity of this kind ; but it is altogether im- 
proper to reverse the judgment of the Court 
of first instance upon such a ground. It was 
the duty of the Judicial Commissioner to 
look into the facts and evidence upon which 
the Moonsiff based his decision. We find that 
on the 15th October 1857, the very date on 
which the Rajah sqgys he came into posses- 
sion, he obtained 2 kubooleut in respect of 
this property from the tenants, and that on 
the 25th July 1858, he gave effect to that by 
recovering rent from them under a decree of 
the Moonsiff's Court. It was therefore irre- 
levant to ask the question how he could get 
possession. The facts which the Moonsiff 
had found and which the Judicial Commis- 
sioner does not displace clearly show that he 
had done so. The ground, therefore, on 
which the Judicial Commissioner has revers- 
ed the finding of the Moonsiff on the ques- 
tion of limitation wholly fails, and the Moon- 
siff’s decision stands untouched and must be 
afirmed. The appellant is entitled ro get his 
costs of this appeal and of the Lower Appel- 
late Court. 


The 28th March 1873. 


Present : 


The Hon’ble Dwarkanath Mitter aud E. G. 
Birch, Judges. 


y 


Admissions—Esltoppels—Documents not on the 
Record—Assumptions. 


Case No. 790 of 1872. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 29th 
february 1872, reversing a decision of 
the Subordinate Judge of that district, 
dated the 29th June 187). 


J.P. Wise (Defendant) Appellant, 
VETEUS 


Musst. Rubo& Khatoon ond another 
(Plaintiffs) Respondents. 


Mr. C. Gregory and Baboo Kalee Mohun 
Doss for Appellant. 


Baboos Romesh Chunder Mitter and Doorgc 
Mohun Doss for Respondents, 


Admissions made by a defendant in other suits broucht 
by him against thid parties cannot be tieated as estop- 
pels ın a suit to recover possession of a different property 
under different circumstances. 

A Judge ought not to deal with a case on document 
not forming a part of the record, e, g., decisions in otber 
cases not filed in the case. 

Where the fiist Court recorda its reasons as clearly 
and distinctly as possible, the Lower Appellate Curi 
ought not to upset the judgment simply on an asuun- 
tion such as that the tenants must have given false 
evidence in favor of the larger shareholder, 


Bitter, J—In this case we are of opinion 
that the decision of the Lower Appellute 
Court cannot be supported. It is admitted 
by the Judge in his judgment that in the 
year 1857 there was an Act IV case, the 
result of wliich was to maintain Goriib 
Hossein, the party whose right, title, and 
interest have been purchased by the appellant 
in this case, in possession. The Judge goes 
on however to say that Gorrib Hossein 
having afterwards brought a suit in which 
he admitted that his own share in the pro- 
perty was 12 annas only, and the appellant 
also having brought a suit against certain 
third parties for the possession of a 4 anuas 
share of some other properties alleged by 
him to be the share of Rumzan Khatoon 
under the eba of her mother, the admissions 
made in those two suits ought to be treated 
as estoppels against the appellant, and that it 
is therefore no longer open to him to say that 
the plaintiff’s predecessor in title, namely, 
Rumzan Khatoon, was not entitled to a 4 
annas share of the property claimed in this 
suit. 

We are clearly of opinion that the Judge 
is wrong in treating the admissions above 
referred to as estoppels; and as this point 
is conceded by the pleader for the respond- 
ent, we do not wish to enter into it at any 
length. The suits brofght by Gorrio 
Hossein and the appellant were dismissed, 
but, whether they were dismissed or not, it 
Seems to be quite clear that the statements 


made by them in those suits cannot be treat-— 


ed ns estoppels in the present suit, which is 
brought by the respondents to recover pos- 
session of a 4 annas share of a different 
property under a different state of circum- 
stances. 

Thelearned Judgealso says :—“ What share 
of the talook Gorrib Hossein was entitled 
to hold at the time of the sale has not been 
proved in this suit, but it has been proved in 
the defendant’s presence in other cases, and 
he will probably not dispute that it does not 
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exceed 12 annas.” It is senreely neces- 
sary for us to say thata judgment like this 
cannot stand. It was for the plaintiffs to 
prove by evidence produced in this case that 
they are entitled to recover the property 
claimed by them. We have not been able 
to find any of the decisions referred to by 
the Judge in which he says it was proved 
in the defendant's presence that the share of 
Gorrib Hossein in the talook in question 
does not exceed 12 annas. No such decision 
has been pointed out to us by the respond- 
ents pleader; and it seems to us quite clear 
that the Judge ought to have dealt with the 
case on the evidence on the record, and not 
on documents which do not form a part 
of it. 

It has been said that the Judge has arrived 
at a clear finding upon the evidence on the 
question of possession, and that we are bound 
to uphold that finding os we are sitting now 
in special appeal. ‘Lhe Judge says :—“ It is 
“ not surprising that the tenants should side 
“with thé large shareholder, and I think 
“ there is sufficient evidence of the plaintiff’s 
‘possession to prevent the hearing of the 
“ guit being barred by limitation, and that 
“the plaintiffs are entitled to recover posses- 
“gion.” 


Now, after we have found from the mis- 
takes previously pointed out by us that the 
Judge has dealt with this case from an en- 
tirely erroneous point of view, it is almost 
impossible for us tò say that the Judge has 
arrived at a correct conclusion on the ques- 
tion of possession merely because he has 
incidentally referred to that question atthe end 
of his judgment, In rejecting thé evidence 
of the plaintiffs witnesses, the Subordinate 
Judge, who tried the casein the first instance, 
recorded his reasons as clearly and distinetly 
as possible; and it was the duty of the 
Judge, before hacame to a different conclu- 
sion, to have satisfied himself thoroughly that 
those reasons were erroneous, and not merely 
to have up8et the judgment of the first Court 
‘simply on the assumption that, because the 
defendant is the owner of a larger share of 
the property in dispute, the tenants must 
have given false evidence in his favor. 

In this view of the case, we reverse the 
Judge’s decision and remand the case to the 
Lower Appellate Court for a fresh finding 
both on the question of limitation and on the 
merits. 

We wish to add that, should the plaintiffs 
succeed in proving their alleged possession 
and dispossession, the onus of proving title 
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ought to be thrown upon the defendant, 
appellant. 
The costs will foliow the result. , 


The 3lst March 1873. 


Present: á 
The Hon’ble J. B. Phear and W. Ainslie, 
Judges. l 


Joinder of Cawses—Special Appeal. 
Case No. 735 of 1873. 


Special Appeal from a decision passed by 
the Subordinate Judge of Shahabad, 
dated the 15th February 1872, affirming 
a decision of the Moonsiff of Buzxar, 
dated the 24th July 1871. 


Sheoburt Ojha aud others (Plaintiffs) 
Appellants, 


VETSUS 


Judoo Ojha and others (Defendants) 
Respondents. 


Ur, H. E. Mendes and Baboo Kalee Mohun 
Doss for Appellants: 


Raboos Mohesh Chunder Chowdhry and 
Chunder Madhub Ghose for Respondents. 


Certain co-sharera sued collectively a-numbei of 
defendants composed partly of shareholders by a com- 
mon title with the plaintiffs. and partly of eden enti- 
tled to shares by virtne of assignment from the plaintiffs. 
The Counts below decided the case as between plaintiffs 
and the original co-sharers in favor of the latter; and 
as between the plaintiffs and their vendees, thoy allow ed 
the vendees what the plaintiffs collectively alleged to 
have been assigned tothem. It was objected in appeal 
that, although coirect as a whole, this was not just to 
certain individual plaintiffs who got less than they 
claimed : 

Hx wp that this was no ground for special appeal; but 
a consequence of the course which the plaintiffs had 
themselves adopted by suing in a body. 


Phear, J.—Ir does not appear to us that 
the objeetion mnde now on epecial appeal to 
the decision of the Lower Appellate Court 
ought to be allowed to prevail. It seems 
that the plaintiffs are several in number, 
claiming to have been entitled originally to 
certain shares in the property, which is the 
subject of snit, and admitting that these 
shares have been severally diminished by 
assignments made to strangers. They sue 
collectively a considerable number of defend- 
ants who may be divided into two classes : 
first, those who are sbareholjlers by a com- 
mon title with the plaintiffs ; and, secondly, 
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those who are entitled to shares in the pro- 
perty by virtue of the admitted assignments 
from the different plaintiffs. 

Both the Courts below, it seems, have 
found that the original shares belonging to 
the plaintiffs were less than they alleged 
them to be ; that they were in fact precisely 
what their original co-sharers defendants 
alleged them-to be ; and on that footing they 
have decided the case as between the plaint- 
iffa and the original co-sharers defendants. 

Then as between the plaintiffs and the de- 
fendants who may be called the plaintiff’s 
veudees, the Courts below have allowed to 
the defendants, the, vendees, precisely that 
which the plaintiffs collectively alleged that 
they had assigned to them. 

It is now objected on special appeal that, 
although this may be correct as between the 
plaintiffs as a whole, it is not just to certain 
individual plaintiffs because the shares which 
the Court has, as between the original share- 
holders, found that some of the plaintiffs 
were entitled to are really in excess of that 
which is now awarded to the plaintiffs as a 
body collectively, The reason of this being 
that the shares which fall to the other plaint- 
iffs are considerably less than they claim; 
and inasmuch as the whole amount assigned 
by all the plaintiffs together has been taken 
out of the whole of the plaintiff’s shares, 
the consequence has been detriment, in the 
way which we have mentioned, to those 
plaintiffs who the Court finds had the origi- 
nal shares of some substantial amount. 

It does not appear to us, however, that this 
is a ground of complaint on special appenl 
which we ought to uphold. It is in truth 
a consequence of the course which the plaint- 
ifs themselves have taken. They joined as 
one body to sue the defendants, and must be 
treated as one body throughout the cause. 
It seems to us impossible, almost, to do other- 
wise. If, notwithstanding that they have in 
this way made themselves. one plaintiff, the 
Courts were in law obliged to look at their 
several interests, the result would*be that 
there would be instead of one suit as many 
different suits ngninst all the defendants ag 
there are individual plaintiffs, We do not 
think that the Court is bound, indeed we 
think it epnnot practically take a course of 
this kind. It may be, as Baboo Kalee 
Mohun Doss has pressed upon us that the 
result will work a great grievance to some of 
the plaintiffs. If this be so, we dare say that 
they: may find as between themselves and 
their own vendges some way th a remedy. 
But at any rate we think they have no ground 
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whatever of complaint as between themselves 
nod fheir original co-shareholders defendants. 
In short, they must abide by the consequence 
of the course which they have for some 
reason or other tuken in grouping themselves 
together as one plaintif. 

We thiuk the uppeal must be dismiseed 
with costs. 


The Ist April 1873. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Decrees—Pricy Council Order—Proceedings ın 
Execution—Limitahon—Act XXV of 1852 
s. 2. 


Case No. 307 of 1872. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Sarun, dated 
the 25th September 1872. 


Mr. T. C. Lethbridge (Decree-holder) 
Appellant, 


Versus 


Rajah Saheb Prohlad Sen (Judgment-debtor) 
Respondent. 


Moonshee Mahomed Yusoof for Appellant. 


Mr. R. E.-Twidale and Baboo Taruck 
Nath Duté for Respondent. 


Decrees affirmed by an order of the Privy Council 
must be executed with the execution of that order, and 
not as separate decrees, 

Proceedings had in the High Court for the purpose of 

etting a Privy Council order sent down to the Lower 
Const foe execution, whether strictly legitimate or not, 
with reference to Act XXV of 1852 s. 2, 1f bond fide 
efforts made by the judgment-creditor to carry into 
effect that order, must be taken to he proceedings keeping 
the decree alive. 


Phear, J.—I TANE that this appeal ought 
to succeed on two grounds: in the first place , 
the respondent has admitted that the Privy 
Council decree or order can be executed, as 
it has not been barred by lapse of time. If 
that be so, and inasmuch as it seems to me 
that the Privy Council order affirming the 
previous decrees must comprehend and em- 
brace those decrees, it is somewhat incorrect 
to speak of executing those decrees as sepa- 
rate deciees, for they fall to be executed 
with the execution of-the Privy Council 
order ; in other words, the judgment- creditor 
ig unquestionably entitled in executing the 
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decree or order of the Privy Council to get 
the benefit of the decrees or orders which 
that Privy Council decretal order affirmed. 
To my mind it would be almost absurd if it 
were otherwise. 

The second ground upon which I think 
the appeal ought to succeed is that it seems 
to me that the proceedings which were had 
in this Court for the purpose of getting the 
Privy Council order sent down to the Lower 
Court for execution must be taken as proceed- 
ings bona fide had for the purpose of keeping 
the decree, to which the judgment-creditor 
was entitled, alive. It is not necessary, I 
think that we should say whether those pro- 
ceedings were strictly legitimate or not. It 
may be or may not be that, notwithstanding 
Section 2 of Act XXV of 1852, the more 
regular and proper course for the purpose of 
getting the record and the copy of the 
Privy Council judgment into the Court 
which has to execute the decree, is to apply 
for that purpose in the first instance to the 
High Court. In some cases I imagine that 
it must be necessary to take that step, inas- 
much as the Court of first instance would 
not be able to know what was the precise 
decree which it ought to carry out without 
the instruction of the High Court. 

However, as I have already said, I do not 
think it necessary to enquire in this case 
whether those proceedings were actually 
necessary for the judgment-creditor to take, 
because I think that they were bona fide 
efforts made by the judgmeut-creditor to 
enforce and carry into effect the order which 
he had obtained from the Privy Council ; 
they were not in any way illegal or wrong. 
It seems to me that he ought at any rate to 
have the benefit of them, if they save his 
time, notwithstanding the provisions of 
Section 2 Act XXV of 1852. 

The order, therefore, of the Subordinate 
Judge ought to varied in this respect, 
that it ought to order execution of the first 
and secondedecrees as well as the third decree, 
that of the Privy Council. 

The appellant must have his costs. 

Ainslie, J.—I do not feel quite sure that 
the admission of the judgment-debtor in 
this case was not made on the understanding 
that the period of three years’ limitation does 
not apply to decrees or orders of Her Majesty 
in Council, and, therefore, I prefer resting the 
judgment entirely upon the second ground 
stated by my learned brother. 


The 2nd April 1873. 
Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Joint Decree—Execution by one Sharer—Act 
Vill of 1859 s. 207. 


Case No. 843 of 1872. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Gya, dated 
the 1st October 1872. 


Mussamut Amatool Russvol (Decree-holder) 
Appellant, 


versus 


Musgsamut Luteefun (Judgment-debtor) 

Respondent. 

Baboo Mohesh Chunder Chowdhry aud 
Moonshee Abdool Baree for Appellant. 


Baboos Debendro Narain Bose, and Boodh 
Sen Singh for Respoudent. 


Where one of several persons entitled to the benefit of 
a decree, seeks to have it executed without joing the 
others interested, his pro course is to apply to the 
Comt under s, 207 Civil Procedure Code. 


v 


Phear, J.—Tuis appeal seems to be in 
some decree misconceived. The appellant is 
one only of several persons .who are on the 
record and entitled to the benefit of the 
decree against the defendant. If he seeks 
to have the decree executed without joining 
all the persons who are interested in the 
decree, he should apply to the Court under 
Section 207 of the Civil Procedure Code ; 
and the Court will then, if it thinks fit to 
allow him to proceed alone, take proper 
measure for securing the interests of all the 
persons under the decree ; and we think tliat 
it ia the more important in this case that a 
step of this kind should be taken, because it 
appears that the defendant herself is one of 
the persons who are now entitled to the bene- 
fit of the decree, although her name is not, of 
course, on the record in the capacity of 
plaintiff. ` 

The Court below appears to have acted 
rightly in refusing the appellant’s applica- 
tion for execution in the shape in which he 
has put it. 

We, therefore, dismiss this appeal with 
costs, pleader’s fees being assessed at two 
gold mohurs, 
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The 2nd April 18738. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Revisw— Jurisdiction. 
: In the matter of 
Hajee Abdoollaı and others, Petitioners, 


VETSUS 
Reassut Hossein, Opposite Party. 


R. E. Twidale and Baboo Romes 
Chunder Miger for Petitioners. 


Mr. C. Gregory and Moonshee Mahomed 
Yusoof for Opposite Party, 


Every Court has so far the power to revise its own 
decision as may be necessary for the purpose of making 
it, in terms, accord with the intention entertained at the 
time it was passed, e. g., to correct verbal errors, or other- 
wise to make the decree an accurate expression of the 
judgment intended. But an inferior Court of limited 
jurisdiction does not possess the general power of revising 
1ts own decision. 


Phear, J.— We think that in this case the 
rule must be made absolute. The judg- 
ment of Mr. Craster in admitting the re- 
view is very short. He says :— 

“ I think the case may be admitted to argu- 
“ment. Asa general rule, every Courg has 
“power to review its own order, and as at 
“ present advised, I see no reason for believing 
“that this Court has not power to review its 
“order in the present case, although no spe- 
“ cial provision for such procedure appears 
“ to have been made in the Act under which 
“ tho order was passed. I direct that the 
“ case be placed upon the review file and be 
* argued.” 

Tt appears to us that the Judge has taken 
an erroueous view of the extent of his juris- 
diction in this matter. If he were right, the 
consequence would be that, whereas in regu- 
lar civil suits, in suits before the Collector’s 
Court under ot X of 1859, and in suits 
which are dependent upon the prdvisions of 
Act VII of 1869, B. C., the procedure for 
review is strictly laid down and limited in 
respect to the time and the canse, yet in a 
summary case like the present, the Court 
would bg unrestricted in every way. It 
would not be obliged to confine its review 
to matter which was new since the former 
hearing, or to any of those points which are 
prescribed in the general Civil Procedure 
Code. The Judge might in fact in review 
hear an appea] from the decision of his pre- 
decessor upon precisely the same materials 


Mr. 


as those upon which his predecessor formel 
his judgment: and he might do this without 
any limit as far as we see with regard to 
time ; and agnin his own decision upon review 
might be reviewed thereafter equally withou 

limit as to time. The consequence wonld bo 
that we should bave here a perfectly unre- 
atricted system of appeal upon appeal witliout 
any sort of limitation, And, indeed, as fat 
as we understand the present case, the review 
which has been admitted is of the nature ol 
an appeal from the judgment of Mr. Tayler. 
No doubt, every Court has so far the power 
to revise its own decision as may be neces- 
sary for the purpose of making that decision 
in terms accord with the intention of the 
Court, entertained at the time of passing it. 
For instance, to correct verbal errors, or 
otherwise to make the formal decree, an ac- 
curate expression of the judgment which the 
Court intended to pass. But we are of 
opinion that an inferior Court of limited 
jurisdiction does not possess the general 
power of revising its own decision which the 
Judge appears to think that every Court 
necessarily does possess. We may say that 
even the Court of Chancery in England, whose 
powers are as general as the powers of 
a Civil Court well can be, does not excercise 
the power of reviewing its own judgment, 
except when error of law is appatent on the 
face of the judgment, or when new matter is 
brought to its notice which could not have 
been adduced before it at the time when the 
decree was made. 

On the whole, then, it seems to us, as we 
have alrendy said, that the Zillah Courts have 
not got the general power of reviewing their 
own judgments which would be necessary, in 
order to support the exercise of jurisdiction 
which the Judge here has affected to make. 
It follows, therefore, that the admitting of the 
review was in this respect ulira vires, and the 
rule setting aside the qrder will be made 
adsolute with costs, which we assess at two 
gold mohurs, e 


The 3rd April 1878. 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges, ' 


HoondeeSignature and Endorsemeni—Issues, 


Case No. 742 of 1872. 
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Special Appeal from a decision passed by 
the Subordinate Judge of Shuhabad, 
dated the 28th March 1872, reversing a 
decision of the Moonssff of Buxar, 
dated the \st September 1871. 


Doolar Chand Sahoo and another (Plaintiffs) 
Appellants, 


DET8US 


Mohabeer Surun Ram and another 
(Defendunits) Respondents. 


Mr. G. Gregory and Baboo Chunder 
Madhub Ghose for Appellants. 


Mr. M. L. Sandel and Baboo Romesh 
Chunder Alitter for Respondents. 


`~ In a suit upon a hoondee which was alleged to have 
been bought for a money-consideration, and to have been 
drawn by the first defendant in favor of the second, and 
indorsed by the second to the plaintiff: the flist defend- 
ant denied having executed the document, or authorized 
his name being used, and the second defendant admitted 
his indorsement, but said he had made it by way of surety 
for the first . 

Herp, that it was incumbent on the Lower Court to 
try whether the signatures were pean and, if it found 
them genuine, to distinguish the cases and try them 
separately, as the defendants would in that case be 
separately liable to the plaintiff, 


Phear, J—As far as we understand this 
case, the plaintiff sued two defendants upon 
the footing of a native negotiable instru- 
ment, namely, a hoondee which he said had 
been bought for a money-cousideration, 

The hoondee was ulleged to be drawn by 
the first defendantin favor of the second, and 
the second had indorsed it to the plaintiff. 

On this state of the case, it became incum- 
bent on the Lower Appellate Court to try 
whether the signatures of the defendants 
were genuine siguatures or uot; and it is to 
be.observed that the two defendants would, 
if their signatures were genuine, be separate- 
ly liable to the plafhtiff upon the document, 
and their two cases ought therefore to have 
been distingyished and tried separately. 

It appeurs that the first’ defendant totally 
denied his liability on the document saying, 
as we understand, that he had never execut- 
ed it, or authorized his name being used. 
On the other hand, it seems that the second 
defendant admitted his iudorsement, but said 
that he had made it by way of surety for 
the first defendant. 

We cannot understand from the judgment 
of the Lower Appellete Court that the 
Subordinate Judge has dealt with the case 
in the aspect in which we have placed it. 


The Subordinate Judge has dismissed the 


plaintiff has made out his 


plaintiff’s case against both defendants, but 
we confess that we are unable to satisfy 
ourselves upon what grounds he has done 80 
with reference to either of them. 

We think the case must go back to the 
Subordinate Judge for re-triul, and he will, 
in re-trying the case, consider whether the 
claim against 
either one of the defendants or both, and he 
must treat the plaintiff’s claim against the 


several defendants as two perfectly distinct 


cases, 

We, thereforé, reverse the decision of the 
Lower Appellate Conrt and send back the 
case for re-trial on the m@rits generally. 

Costs will abide the event. 


The 4th April 18738. 


Present : 


The Hon’ble Dwarkanath Mitter and E. G. 
Birch, Judges. 


Sale by Hindoo Widow—Reversionary Heirs— 
Issues—Fight of Suit. 


Case No. 1150 of 1872. 


Special Appeal from a decision passed by: 
the Additional Subordinate Judge of 
Dacca, dated the 30th April 1872, modi- 
fying a decision of the Moonsiff of Kalee- 
gunge, dated the 22nd September 1871. 


Suttyo Narain Doss and others (Defendants) 
Appellants, 


VEI'SUS 


Ramjoy Doss and another (Plaintiffs) 
Respondents. 


Baboos Bungshee Dhur Sen and Nullit 
Chunder Sen for Appellants. 


Baboos Romesh Chunder Mitter and 
Dlohinee Mohun Roy for Respondents. 


In a guit against parties claiming to be reversionary 
heirs, for property alienated by a Hindoo widow, the 
Lower Appellate Court declined to enter into the ques- 
tions whether the defendants were the reversionaty heirs, 
aud whether the alienation was justified, on the ground 
that the defendants might bring a separate suit, HELD 
that no such suit would lie, and thatthe Lowér Appellate 
Court must try those issues. i 


Mitter, J—WE are of opinion that this 
case ought to be remanded to the Lower Ap- 
pellate Court for the determination of the 
three following points, namely, first, whether 
the defendants are the reversionary heirs of 
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the husband of Doya Moyee ; second, whe- 
ther the alienation of the property in dispute 
made by Doya Moyee is valid, or, in other 
words, whether it was made under such cir- 
cumstances of necessity as would justify it 
under the Hindoo law ; und, thirdly, wheiher 
the purchase made by Doya Moyes from 
Kalee Nath was made with ber own funds, or 
with funds derived by her from the estate of 
her husband. The Lower Appellate Court 
appears to have declined to enter into these 
questions upon the ground that the defend- 
ants might bring a separate suit against the 
plaintiffs to set aside the sale made by Doya 
Moyee. It is spe gai however, that no such 
suit will lie; and that admission is fully 
warranted by a recent decision of the Privy 
Council, Ithas been said that, as the parties 
who were originally made defendants in this 
suit did not raise any objection to the plaint- 
iffs action upon the grounds contained in 
the issues mentioned above, the appellants 
are not entitled to have a remand upon those 
grounds. It is clear, however, that the ob- 
jection was taken by the defendant Suttyo 
Narain in his written statement; and we 


' think that under such circumstances the 


Lower Courts ought to have tried those 
issues, 

We, therefore, remand this case to «the 
Lower Appellate Court with directions to loy 
down the issues mentioned above, and then 
to decide them after having given reasonable 
opportunity to the parties to produce such 
evidence as they Fave in their power to pro- 
duce, 

The costs of this appeal and of the Lower 
Courts will abide the ultimate result, 


The 4th April 1873. 


Present : 
The Hon'ble W. Markby, Judge. 


Appeals to Privy Council— Estimate pf Costs— 
° Limitation. 


In the matter of 
Gour Surn Dass and others, Petitioners. 


Mr.R. T. Allan for Petitioners. 


An application for permission to appeal to the Privy 
Council was presented on the last day of the six months 
allowed for such appenla, and with it was deposited 
not the sum which had been estimated as the cost of 
translating, printing, and transmitting the record; but 
the estimate less the charges of printing ; nothing being 
deposited as the cost of transcription. The petition 
WAB accordingly refused ; 


HELD, that petitioner had no right to amend the est - 
mate made by the clerk of the Privy Council departmen , 
still less to amend it in the way he did : and that the plea 
of oversight was not sufficient to excuse him for non- 
compliance with the rules of Court, or to admit lus 
application beyond the prescribed time. 


Markby, J.—In this case the petition o° 
appeal to the Privy Council was presented 
on the 17th March last, the last day of tho 
six months allowed for the presentation o` 
the appeal. The rules of this Court madc 
on the 30th July 1870, by Rule IV, requirc # 
that, “ with his petition for the admission of 
“tho appeal, the appellant shall deposit the 
“gum necessary to defray the cost of trans- 
“Inting, transcribing (or printing) and trans- 
“mitting the record. Such sum shall be in 
“respect of appenls from the appellate side of 
“the Court, either Rs. 2,000, or the sum 
`“ certified by the clerk of Privy Council 
‘appeals as the probable cost of such trans- 
“cript, and so forth, the estimate of such cost 
‘being prepared as directed in Rule XII.” 


The petitioner in this case, as I am informed 
by the officer of the Court, applied for a cer- 
tificate of the costs of translating, printing, 
and transmitting the record, and was inform- 
ed that the amount of such costs was Rs. 
2,272, The petitioner did not deposit with hig 
petition of appeal the sum of Rs. 2,279, 
but only the sum of, Rs. 1,302. He ariived 
at that amount, as I understand his affida- 
vit, by excluding from the estimate the charg- 
ea for printing ; he made no further appli- 
cation for an amended estimate to the eletk 
of Privy Conncil appeals, and the sum which 
he was ready to deposit not being the sum 
stated in the estimate, the officer of the Court 
refused to receive the petition. 


On the first day the Court sat after the 17th 
Manich last, an application was made that 
this petition should be received, but the ap- 
plication could not then be entertained 
because the stamp had not been obliterated 
in the manner which th8 law requires, and 
without which the law prohibits an applica- 
tion being heard. On the next day the Court 
sat the application was again made and fully 
heard, but it had again to be rerurned because 
the facts stuted in the petition were not 
verified as the rules of the Court require. 

The petition has now been verified, and 
this is the third time that the application is 
made. I do notallude to these circumstances 
as having any very material bearing on 
the question which I have to determine, 
but merely as showing the extreme care- 
lessness with which even the most important 
business of this Coyrt is sometimes conducted. 
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The question, it seems to me, which I 
have to determine is whether the petitioner has 
shown any good ground for not complying 
with the rules of the Court. Those rules 
being of this Court, I think there can be no 
doubt that the Court has a discretion whether 
or not it can dispense with any of the require- 
ments contained in those rules, but on the 
other hand, as these are the rules of the Court 
by which Iam bound, I must hold that we 
ẹ have nt the same time a right to require 
that these rules should be observed; and 
I also think that we should require that 
these rules should be observed unless some 
good cause is shown for their non-observance. 
Now, the petitioner puts the matter in this 
way, he seems to think that he has a right to 
take the estimate given him by the officer of 
the Court, and to change it from an estimate 
for translating, printing, and transmitting, to 
an estimate for translating, transcribing, aud 
transmitting, he having in the meantime 
changed his mind as to the place where he 
wished to have the record printed. It seems 
to me that under these rules the party had no 
such right. If he was dissatisfied with the 
estimate, he could apply to the officer to have 
the estimate amended, or failing that, he 
might apply to this Court to direct it to 
be amended. I do not think that he had 
any right to amend the estimate himself, 
still less had he any right to ammd the 
estimate in the way in which he thought 
fit to amend it. It is obvious that, when the 
charges for printing are struck out, it would 
be necessary to substitute the charges for 
transcribing which are considerable. I think, 
therefore, that the petitioner took a wholly 
erroneous view of what his position is under 
those rules. But the question still remains 
whether he has shown any reasonable ex- 
cuse for falling into that mistake. All that 
he says about it is that it was entirely by an 
oversight that, in Making the deposit of Rs. 
1,802, he omitted to provide for the churge of 
transcribing to which no allusion was made 
in the estimate, It is quite clear that no 
allusion to the charge of transcribing could 
be made in the estimate ; if the record were 
printed here, there would be no charge for 
transcribing. As to its being an oversight, if 
it was an oversight at all, it was entirely the 
fault of the petitioner. It is an oversight 
that he could not have fallen into, if he had 
made an application to the officer of the Court, 
or carefully considered the rule. It seems 
to me, therefore, that no ground has been 
made for the party’s not complying with the 
rules of the Court. No doubt, it may appear 


od 


somewhat of a hardship that, by an error of 
this kind, the party should lose his right of 
appealing to the Privy Council, but that 
again is entirely his own fault. Had he not 
delayed in the matter until the last moment 
of the six months which was given to him 
for presenting the petition of appeal, he could 
have corrected the error. It seemsto me 
that the applicant has made out no ground why 
I should admit this petition of appeal, ‘The 
application is, therefore, rejected, 





The 7th April 1873. 


Presenty 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Small Cause Courts— High Court's Powers—24 
& 25 Vici, cap. 104, s. 15—Act XI of 1865 
8. 4. 


In the matter of 
Muunoo Singh, Petitioner. 


The petitioner present in person. 


The powers conferred by 24 & 25 Vict, cap. 104, 
s. 16, and Act XI of 1860 s. 4, do not enable the High 
Court to interfere with the decision of a Court of Small 
Causes refusing an application on the part of a defendant 
to send fora copy of a letter which wasflled in another 
suit and which defendant desired to put m as evidence. 


Markby, J.—In this case we are of opi- 
nion that the rule applied for ought not to 
be granted, 

It seems that the defendant was sued by 
the Admunistrator-Geueral of Bengal repre- 
senting the estate of one Abraham Nicholas 
Pogose, decensed, for the sum of Rs. 250, 
deposited by the deceased with the defendant. 

The defendant admits the deposit, but al- 
leges that the whole amount except a balance 
of Rs. 26 had been paid away to the deceased 
or by his direction. 

In support of that contention he was 
desirous of putting in a letter addressed to an 
agent of tħe plaintiff by one Marcar Gabriel 
Pogose, one of the persons said to be inter- 
ested in the estate of the late Abraham 
Nicholas Pogose. 

For this purpose, tlie defendant applied to 
the Judge of the Small Cause ,Court of 
Dacca, the Court in which the suit was 
being tried (we presume under Section 138 
of the Code of Civil Procedure) to send for 
a copy of that letter which had been fid line 
another suit, 

The Judge of the Small „Cause Court 
refused to accede to this application, and we 


1873.] Civil 


1 


are asked to set aside his decree against the 
defendant as illegal because of this refusal. 

The provisions of the law under which we 
are asked to do this (there being no appeal) 
are 8.15 of the 24 & 25 Vict. cap. 104 
and Section 4 of Act XI of 1865 which give 
us general powers of superintendence and 
control over this Court. 

We do not consider that these powers en- 
‘able us to interfere. ‘The Judge of the Small 
Cause Court decided with all the facts before 
him that the case was not one in which he 
ought to send for the document. Whether 
his decision was right or wrong, we have 
really no proper means of ascertaining, but 
it is enough to say that it was upon a matter 
wholly within his jurisdiction, and there 
being no appeal his decision is final. 


” The 9th April 1873, 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Act VIII (B. C.) of 1869 s. 102—-Appeals, 
Case No. 22 of 1873. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Dacca, dated 
the 2nd September 1872, reversing an 
order of the Additional Moonsiff of 
that district, dated the 15th May 1872. 


Krishto Coomar Chuckerbutty (one of the 
Judgment-debtors) Appellant, 


PETSUS 


Anund Coomer Dutt and others (Decree- 
holders) Respondents, 


Baboo Huree Mohun Chuckerbutty for 
Appellant. 


Baboo Sreenath Banerjee for Respondents. 


- The word “suit” in Act VII (B. C.) of 1869 s. 102 is 
intended to cover all proceedings prior to decree and 
subsequent ones in execution, 


Markby, J.—I vo not think any appeal 
lies in this case. It is admitted that, if this 
were a suit, it would be excluded by the 
words of Section 102 Act VIII of 1869, 
Bengal Council, but it is said that being a 
proceeding in execution that Section does not 
apply. J think the word “suit” there was 
intended to gover all proceedings prior to 
decree and subsequently in execution. 
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Then it is further contended that thit 
Section is altogether, so far as it restricts tle 
right of appeal, beyond the power of tle 
Lieutenant-Governor of Bengal in Council 
to enact, I think that objection equal y 
fatal to this appeal, because the appel- 
lant has not been able to show that le 
has any right of appeal at all except undcr 
this very same Act. And, therefore, if th s 
contention is well-founded, there is no aj- 
peal at all to this Court. I do not wish t 
express any opinion tliat it is well-founde, 
but I think it is sufficient to dispose of th: t 
objection to say that either way there woul 
be no appeal. 

The respondent will get his costs. 

Birch, J—I concur in thinking that Lo 
appeal lies in this case. 


Fhe 16th April 1873. 


Present : 


§ 
The Hon’ble Louis S. Jackson and Dwarkr- 
nath Mitter, Judges. 


Act VIII of 1859 s. 284—Decree— Execution . 
Case No. 25 of 1873. 
Miscellaneous Appeal from an order passed 


by the Officiating Subordinate Judge of 
Moorshedabad, dated the 80th Novembe- 


1872. 
Kalee Doss Ghose (Decree-holder) 
Appellant, 
versus 


Lall Mohun Ghose (Judgment-debtor) 
Respondent. 


Baboo Gopal Lall Mitter for Appellant. 


Baboos Chunder Madhub Ghose and 
. Larinee Churn Ghose for Respondent. 


Act VITE of 1859 s. 284 does not restrict the granting 
of a certificate transferring a decree for execution, to 
another Court, to cases where such decree cannot bo 
executed within the jurisdiction of the Court whose uuty 
it 1s to execute the same. A certificate may be granted 
upon its appealing to the latter Court that the deee 
could not have been completely executed by the sale of the 
property ın its own district; but that it could be so 
executed by the sale of the property in the other district. 


Jackson, J.—TuHeE appellant’s complaint 
in this case is that, upon his application to 
the Court executing his decree to order the 
sale of certain immoveable property of the 
judgment-debtor in zillah M ec the 
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Court refased to comply with his request 
and ordered that he should proceed in the 
first instance against other immoveable pro- 
perty which had been declared equally 
subject to his lien but situate in zillah Beer- 
bhoom. Itis urged that Section 284 of the 
Civil Procedure Code does not permit the 
granting of a certificate transferring n decree 
for execution to another Court except where 
such decree cannot be executed within the 
«jurisdiction of the Court whose duty it is to 
execute the same, and that it is contended 
means nothing other than where property 
cannot be found within the jurisdiction of 
such Court. We do not think this is the 
meaning of that Section, and for the purposes 
of the present case it appears to us that a 
certificate might have been granted upon its 
appearing to the Subordinate Judge of Moor- 
shedabad that the decree could not have been 
completely excuted by the sale of the pro- 
perty in Moorshedabad, but that it could be 
so executed by the sale of the property in 
Beerbhoom. That however is not the ques- 
tion immediately before us. No certificate 
has been granted or applied for. All that 
we are concerned with nt present is the 
refusal by the Court to sell the property in 
Moorshedabad. It seems to us that by so 
refasing the Court has only exercised, the 
discretion reserved to if by Section 284, and 
as far as we have been enabled to see from 
the circumstances of the present case, we 
think that the discretion has been rightly 
exercised. We think, therefore, that this 
appeal must be dismissed with costs. 


The 16th April 1878. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble F. A. Glover, 
Judge. ~ 


Rent-sutt—Jurisdiciion—Small Cause Courts, 


Reference to the High Court by the Offg. 
Judge of the Court of Small Causes of 
the Suburbs of Calcutta at Sealdah, 
dated the 5th March 1873. 


Pearee Bewah, PI ainti ff, 
VETSUS 


Nokoor Kurmokar, Defendant. 


A suit for rent of land used for buildin i 
coguzable in a Mofussil Court of Small Chae as 


Case.—T um plaintiff sues to recover from 
the defendant Rs. 14-5-6 on account of rent 
for 4 cottahs of land, admitted by both par- 
ties to be used for building purposes, situated 
at Soora, in the Twenty-four Pergunnahs, 
from Bysack 1277 to Magh 1279, being two 
yoars, four months, and ten days, at 6 annas 
6 pies a month. 


Defendant pleads that the case is not cog- 
nizable by the Small Cause Court, as the suit 
is one for rent which should be tried by the 
ordinary Civil Court. 


The issue is whether or not this case, 
being of the nature abovegstated, is cogni- 
zable by my Court being n Mofussil Small 
Cause Court. I am myself of opinion that 
the case is cognizable in a Mofussil Small 
Cause Court, as the rent claimed is ground 
rent on account of land admitted to be 
“ bastoo,” te, used for building purposes. 
The Full Bench Ruling of the High Court 
dated 26th June 1872, Cnse No. 1 of 
1872, Sutherland’s Weekly Reporter, Vol. 
XVIII, p. 234, appears to authorize the 
trial of such suits by the ordinary Civil 
Courts. But asin XVII Weekly Reporter, 
p. 178, a distinction is drawn between 
ordinary Civil Courts and Small Cause 
Courts, and I am not aware of any High 
Court Full Bench Ruling that distinctly 
authorizes the trial of such suits, as the one ` 
in question, by a Mofussil Small Cause 
Court, I would solicit the High Court’s 
order upon the present case, 


The judgment of the High Court was 
delivered as follows by— 


Couch, C.J.—It seems tothe Court that 
it was not necessary to make this reference 
to it. The case in XVII Weekly Reporter, 
p. 178, shows that the ground of the deci- 
sion there was that the suit was for en- 
hancement of rent, and not for mere rent ; 
and it is pointed out in the judgment that a 
suit for refit merely might be brought in the 
Small Cause Court. It is said in that judg- 
ment that the claim mentioned in Section 6 
Act XI of 1865 means a claim for rent due 
under a contract between the parties, or a 
claim arising out of the occupancy of the 
land by the defendant, so that, ordinarily, 
the plaintiff would be entitled to recover rent 
from him, 
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The 17th April 1878. 


Present: 


The Howble W. Markby and E. G. Birch, 
Judges. 


Chittas and Maps— Evidence. 
Case No. 1000 of 1872, 


Special Appeal from a deoision passed by 
the Judge of West Burdwan, dated the 
22nd April 1872, reversing a decision 
of the Moonstff of Bishenpore, dated the 
Sth June 1871.e@ 


Sham Chand Ghose and another (two of 
the Defendants) Appellants, 


: versus 
Ram Krishto Bewrah and others (Plaintiffs) 
Respondents, 


Baboos Rash Beharee Ghose and Nil 
Madhub Sen for Appellants. 


Babvos Jugodanund Mookerjee aud Umeren- 
dro Nath Chatterjee for Respondents, 


Chittas and maps made in contemplation of resumption 
proceedings in the presence of both sides and sigued by 
the parties are | evidence. 


Markby, J.—In this case we cannot agree 
with the District Judge that the chitta and 
map of 1848 made in contemplation of the 
resumption proceedings in the presence of 
both sides and apparently sigued by the 
parties are not legal evideuce ut all. There 
may be (though we do not express any 
opinion upon that), under the circumstances 
of this case, grounds why no great weight 
should not be attributed to them; bat we 
think that the Judge of the Lower Appellate 
Court must cansider them and attach such 
weight to them as he thinks proper. We 
also think front what we have seen that there 
is another document alluded to, namely, the 
decision of the Deputy Collector of the 11th 
August 1855 which requires some considera- 
tion, in order to ascertain what really was 
decided on that occasion. We wish to repeat 
that we do not in the least desire to express 
any sort of opinion how this case should be 
ultimately decided. We only desire to point 
out that, in order to come to a satisfactory 
conclusion, there should be a further investi- 
gation, and al those papers which are on the 
record must be carefully considered. 
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The result is that the decision of tt: 
District Judge will be set aside, and the cas: 
remanded to him for re-trial, Costs of m- 
mand will abide the ultimate result. 





The 17th April 1873. 


Present: 


The Hon’ble W. Markby and E. G. Buch 
Judges. e 


Municipal Commissioners— Act Ill of 1-6 
38. © and 79—Oaths—Eoulence —Burains 
ghats—Jurisdiction of Civil Courts. 


Case No. 486 of 1872, 


Special Appeal from a decision passed L, 
the Additional Judge of Hooghly, dutes 
the 18th September 1871, affirming u 
decision of the Moonsiff of Serampore 
dated the 3rd May 1871. 


Brindabun Chunder Roy and others (Plaiutitfs ) 
Appellants, 


VETSUS 


The Chairman and Vice-Chairman of tho 
Municipal Commissioners of the Towu ot 
Serampore (Defendants) Respondents. 


Baboo Chunder Madhub Ghose for 
Appellants, 


Baboos Unnoda Fershad Banerjee and 
Mohesh Chunder Chowdhry for Xa- 
spondents, 


Every Municipal Commissioner being vested, by Act 
UI of 1864 s. 6, with the powers of a Magistrate twh- 
8. 28 of the Criminal Procedure Code in authorized t, 
administer an oath if the purposes of the Act 1equare 
that he should do go. 

A proceeding, taken under Act III of 1-042, 79, 12 
not a judicial proceeding, and the “evidence” r¢eferre | 
to therein means evidence without oath. Regula ic- 
ports signed by medical meu would constitute eyiderce 
Withiu the meaning of that Secon, 

B. 79 doe not authomze e Municipal Commission: 
ers to close a burning-ground which has be’u wed tor 
very many years, merely because they think that the 
burning of dead bodies is offensive. IPallows them to 
interfere only when it shall appear to them upon i'w, 
evidence of competent persons that any barniog-ghat or 
burying-ground is in such a state as to be dungerows 
to the health of persons living in the neighbourlwod 
the eof. 

Municipal as well as other public boards mo included 
within the 1estraining and regulating jurisdiction of the 
Civil Courts of the country which are competen: to inquire 
into and control the action of public bodies where thev 
have acted in excess or contravention of the powers con- 
ferred upon them. i 


Markby, J—Tuis suit was brought Ly 
Brindabun Chunder Roy and 56 other per- 
sons, inbabitants of Serampore and Chatru, 
against the defendants, who are the Chairmau 
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and Vice-Chairman of the Municipal Com- 
missioners of the town of Se:ampore, asking 
for a decree maintaining and declaring their 
right to burn dead human bodies at a ghat 
known a8 Kalee Baboo’s ghat, which the 
plaintiffs state to have been used as a burning- 
ghat for about 200 years, but which on 
the 15th September 1870, the defendant, Mr. 
Hopkins, the Vice-Chairman of the Muni- 
cipal Commissioners, ordered to be closed. 

% The defendants in their written statement 
objected, first, that no notice of suit had been 
served as required by Section 87 of Act IJI 
of 1864; and, secondly, that the suit was 
barred by the limitation prescribed in that 
Section; and failing these objections, they 
alleged that the ghat had been closed under 
the provisions of Section 79 of the last 
mentioned Act. 

` In their written statement, the proceeding 
which were taken by the Municipal Commis- 
sioners for closing the ghat are thus stated : 
—‘“ On the 22nd March 1864, the Brigadier- 
‘General of Barrackpore forwarded his 
« complaint to the Deputy Magistrate of Ser- 
“ ampore regarding the nuisance occnsioned 
“by the burning-ghat opposite to Barrack- 
“pore cantonment. Accordingly, depositions 
‘of several officers and gentlemen, and that 
“ of several professed medical men were taken 
‘into consideration ; and after the selection 
“ of a suitable burning-ghat so as to cause 
“no nuisance to the inhabited portion, as well 
“as to Barrackpore cantonment, a report 
“on the subject was made to His Honor the 
“ Lieutenant-Governor of Bengal for the 
“removal of the burning-ghat. The reply 
“ from Government was received to the effect 
“that the ghat was to be removed, vide 
“í accompanying Government letter No. 4006 
“(Exhibit No. 1) and Calcutta Gazette Ex- 
“hibit No. 2), subsequent to the Govern- 
‘*ment sanction having been obtained, a no- 
“tico was affixed pn a conspicuous part of 
“the ghat for closing it, which, if required, 
“may be proved by evidence and production 
«of the copy-book of notices (Exhibit No. 
“ 3) kept in this office.” 

« The accompanying copies of evidence of 
“Dr. J. Sutherland, 3D, Deputy Inspec- 
4‘ tor-General of Hospitals,-Barrackpore, Dr. 
“R. F. Thompson, Civil Assistant Surgeon, 
“Hooghly, and Baboo Dwarkanath Chat- 
“terjee, Sub-Assistant Surgeon, Serampore 
“(Exhibits 4, 5, and 6), taken down in the 
“ease and authenticated by the Vice-Chair- 
“man, which I think is admissible under 
« Act II of 1852, will prove the evidence of 
“competent persons, as the provisious of | 
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“Section 79 of Act II of 1864 requires 
“ taken down before the closing of the ghat 
“Was ordered.” i 

Somewhat indefinite issues were raised 
upon these allegations, but the result was 
that the Moonsiff held that the suit was 
brought within time, but that the notice of 
suit was insufficient. He also held that the 
burning-ghat had been closed in accordance 
with the provisions of Section 79 of Act III 
of 1864; and he dismissed the suit. 

On appeal, the Additional Judge held that 
the notice of suit was sufficient, but he also 
in effect finds that the ghat had been legal- 
ly closed under the provigions of the Act ; 
and he dismissed the appeal. 

The plaintiffs have appealed, and it is con- 
tended in special appeal that this decision of 
the Additional Judge is wrong in point of 
law, and that the proceedings of the Muni- 
cipal Commissioners were illegal and void for 
two reasons: first, because the order was 
made upon three reports, which not being 
on oath or affirmation were not “evidence ” 
as required by the Act; and, secondly, 
because these reports, even if they are 
“ evidence,’ do not, as the Act requires, 
show that this burning-ghat is in such a 
state as to be dangerous to the health of 
persons living in its neighbourhood. 


The documents which the Municipal Com- 
missioners appear to have had before them, 
and which they treated as evidence were three 
certificates, which are as follows :— 


(1). “I, John Sutherland, m.p., Officiat- 
“ing Deputy Inspector-General of Hospitals, 
“ Barrackpore Circle, do hereby declare that 
“the burning of the dead bodies on the 
‘© Serampore side of the river Hooghly op- 
‘posite, or nearly opposite, the hbonses of 
“ European residents at Barrackpore is re- 
“øarded by myself and other residents of 
“this part of the station as a disgusting and 
“loathsome nuisance. It was recently found 
‘“ necessary to shut all the doors on the river 
“ side cf nty own and, I believe, other houses 
“ to ex ilude the disgusting stench from dead 
“ bodie: undergoing cremation.” 


‘‘The influence of such burning on the 
“health of the residents at Barrackpore 
“cannot easily be estimated, butd have no 
“ hesitation in stating that I regard the burn- 
“ing of dead bodies near to and to wind- 
‘ward of the station as hurtful ; and that 
“in my opinion the offensive gaseous emana- 
tions resulting from the action of fire on 
“human bodies are injurious tœthe health of 
“the persons within their influence.” 
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(2). “I, R. F. Thompson, Civil Assistant 
“ Surgeon of Hooghly, do hereby sincerely 
“ declare, that the burning of dead bodies 
“on the Serampore side of the river Hooghly 
“ia, in my opinion, not only highly pr:judi- 
“cial to the health of the people in its 
“locality, but also to the residents on the 
‘opposite side of the river at Barrackpore.” 

(3). “I, Dwarkanath Chatterjee, Sub- 
‘Assistant Surgeon, Officiating Medical 
‘Officer of Serampore, dd hereby declare, 
“that I consider the existence of so many 
“burning-ghats along the Serampore and 
“ Chatra banks of the river as a great 
“nuisance, and that T believe one place for 
“ the cremation of The dead at a convenient 
“distance, and fenced on threo sides by 
“pucka walla, will bean improvement on 
“the present sanitary condition of the 
* town,” 

Lhe contention of the appellants is, that 
these documents nre not “evidence,” because 
the word “ evidence ” imports that the state- 
ment should be made under the sanction of 
an oath or some form of affirmation equiva- 
Jent thereto as is required when evidence is 
taken in Court of Justice, 

The Additional Judge has snid as to this, 
that, “as the Municipal Commissioners had 
‘“‘no power to take evidence on vath on 
“ matters of this kind, the word ‘ evidence’ 
“most clearly means evidence without oath.” 

Possibly, if the fact was so, and the 
Municipal Commissioners had no power to 
aiminister an oath, the inference would be 
correct; but I do not sea why it is said that 
they bave no such power. By Section 6, 
every Commissioner, for the purposes of this 
Act, is vested with the powers of a 
Magistrate under Section 28 of the Code of 
Criminal Procedure, aud this would seem to 
be sufficient to authorize him to administer 
an oath, if the purposes of the Act require 
that he should do so. We must therefore 
consider the megning to be attributed in this 
Clause of the Act to the word “ evidence,” 
which appears te me to depend upof whether 
or no the proceeding to be taken under this 
Section is, or is not, a judicial proceeding, 
If it is, then, upon the principle upon which 
the case in the 12th Weekly Reporter, page 
60, Criminal Rulings, appears to have been 
decided by the Full Bench, the evidence 
must be taken on oath. If itis not, then, I 
think, the Municipal Commissioners might 
act upon these reports, if they deemed them 
to be trustworthy. It seems to me that this 
is not a judicigl proceeding. No provision 
is made for ouabliug any person, as of right, to 
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appear and show cnuse against the order 
which the Municipal Commissioners may 
be about to make, or even for any notice 
being given as to the intention of the 
Municipal Commissioners to take steps to 
close the ghat or burial-ground. No cortifi- 
cate or formal decision of any kind is re- 
quired. And though if is true that the acts of 
the Municipal Commissioners under the Scc- 
tion may interfere with private rights which 
are highly valued, and though it would, in 
my opinion, be wise and prudent that thoy 
should give to their proceedings the utmost 
publicity, and give tothe persons interested 
an opportunity of being heard, yet, when 
the Act does not require any of the othor 
usual formalities of a judicial proceeding, I 
do not think the single requirement of an 
oath or affirmation was intended to be retain- 
ed. Of course, I do not mean that tha 
answer to a casual enquiry even by a com- 
petent person would be evidence which the 
Municipal Commissioners could act upon. 
But I think regular reports, signed by 
medical man, constitute the evidence of com- 
petent persons within the meaning of the 
Act. 

With regard to the.other objection that 
even if a teport not on oath can be trented 
as evidence, still these reports do not con- 
stitute any evidence that this ghat is in a 
state dangerous to the health of persons 
residing in the neighbourhood, it is obvious 
that there cannot be any consideration in the 
present suit of the sufficiency of the infoim- 
ation upon which the Municipal Com- 
missioners acted. The only thing that 
could be considered in this suit is whether 
there were before the Municipal Commis- 
sioners any materials upon which they 
could, and upon which they did, come to the 
conclusion that this ghat was in such n 
state as to bè dangerous to the health of 
persons living in the neighbourhood. It is 
contended that there were not, because these 
reports show nothing whatsoevey as to the 


state of this particular ghat, and could not, 


possibly, upon any construction of them what- 
soever, lead to the conclusion that this burn- 
ing-ghat was in euch a state as to be danger- 
ous to health. At any rate, if that is not 
precisely what is contended, that is, what the 
plaintiffs must establish before the order of tha 
Municipal Commissioners can be questioned. 
It was assumed by the appellants that the 
three reports above set out were the only 
evidence before the Municipal Commissioners, 
and the argument of the respondents has 
proceeded throughout upon the same assump- 
A—47 
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tion; and of course the evidence taken at 
this trial can only affect the question now 
before us as showing what the proceedings 
of the Municipal Commissioners really were. 
We have, therefore, to consider what these 
three reports amount to ; and they certainly 
do appear to me to show nothing whatever 
gs to the state of this ghat. In fact, these 
reports, as well as the inquiry, seem fo me 
to be addressed throughout to the wrong 
question, the question under the Act is not as 
to the practice of burning or burying dead 
bodies, but as to the state of the locality 
where the burning or burying takes place. 
If the burial-place is so surcharged, or from 
imperfect burning or some other reason there 
is such an accumulation of that which is 
noxious in a burning-ghat ng to be danger- 
ous to the health of persons living in the 
neighbourhood, then, after providing another. 
suitable place, the burial-ground or burning- 
ghat, whichis in this objectionable state, 
may be closed. But there is no power to 
interfere with the practice of burying or 
burning so long as the burial-ground or burn- 
ing-ghat is not itself in a noxious condition. 

This is analogous to the provisions of the 
Public Health Act.in England, where a 
similar power is given to close a burial- 
ground, but only in case it should be found 
to bein a state dangerous to health by reason 
of its being surcharged (see 11 & 12 Vict., 
c. 63, 6. 82). 

In a case where no formal proceeding of 
any kind has taken place, it is not very easy 
to ascertain exactly what has been done ; 
and we ought not to declare the proceedings 
of a body having important public functions 
to perform to be void, unless it is quite 
clear that they have failed to comply with 
the provisions of the law. But it appears, 
I think, from all the evidence, that the Muni- 
cipal Commissioners have throughout mis- 
understood their powers ander this Section. 
The matter appears to have originated in a 
complaint of the officer commanding at 
_Barrackpore, who of course could not be 
affected by the state of the ghat, but only by 
the practice of burning ; and to this point 
the attention of the Municipal Commissioners 
seems to have been directed throughout. 
This apppears very clearly from the deposi- 
tion of the Vice-Chairman Mr. Ryland, who 
conducted these proceedings. He appears 
to have had the evidence of his own senses 
that the stench caused by burning was highly 
disagreeable. But when, in company with 
one of the medical men, he inspected the ghat, 
he says :—“ I did not then smell anything, 
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inasmuch as there was no body burning.” 
This I think shows the light in which the 


matter was considered by the Municipal 


Commissioners, and I think it is impossible 
upon the three reports upon which they 
acted to carry the matter further than that, 
in the opinion of these three gentlemen, ‘the 
practice of burning dead bodies anywhere 
is prejudicial to the health of persons living 
anywhere in the neighbourhood. In fact, 
these three reports would apply just as well 
to any other burning-ghat in Serampore 
which the Municipal Commissioners wished 
to close as to the one which is the subject of 
this suit ; and if we hold the proceeding of 
the Municipal Commissichers in this case to 
be valid, we shall in effect hold that they 
have power under this Act to prohibit intra- 
mural burning and burying altogether. 

It appears to me, therefore, shat we are 
bound to hold that there was not before the 
Municipal Commissioners any evidence of 
such a nature as the Act requires, and that 
their proceedings under Section 79 were, 
therefore, invalid. 

The defendunts have, however, now taken 
for the first time an objection that no such 
suit as the present will lie, They did not 
raise this question in either of the Courts 


below, but they now contend that this Court 


has no jurisdiction to interfere with the 
action of a public body ; that no person can 
maintain a suit for the mere declaration of 
a public right, but can only maintain au 
action for damages when he has himself 
suffered some injury. 

There being absolutely nothing analogous 
to the position of the parties in this suit 
under the Hindoo law, and the institution 
of a body of Municipal Commissioners with 
large sanitary powers being a purely Euro- 
pean institution, we are compelled to look 
for analogy in the law of England, where 
such an institution is well known and estab- 
lished. Now the general jurisdiction of 
Courts of Law in England to enqoire into 
und control the action of public bodies where 
they have acted in excess or contravention of 
the powers conferred upon them, is undoubted. 
I need only cite as an example the observa- 
tion of Lord Justice Turner in Biddulph vs. 


The St. Georges Vesiry, 83 L. J. Cha, 


. 417, where, though in that case, 
the learned Judge thought the Court ought 
not to interfere, he takes care to say :— 
“ Now I am very far from thinking that this 
« Gourt has not power to interfere with publie 
“ bodies in the exercise of powers which are 
‘conferred on them by Act of Parliament. 
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“ I take it that it would be within the power 
“aud the duty of this Court so to interfere 
“in cases where there is not a bond fide 
“ exercise of the power given by the Act of 
‘Parliament, and I should be very sorry to 
“be supposed to entertain the notion that 
“public bodies under the general power 
“ given them by Act of Parliament can do 
“whatever they think right.” I think the 
same principle would apply here. It should 
of course be presumed that a public body of 
this kind acting on behalf of the public are 
acting bond fide ; and their whole conduct 
' must be looked to in order to see whether 
they have substantially complied with the 
powers conferred Upon them by the Legis- 
lature. But itis obviously necessary that 
there should be some control over persons 
_ exercising such very large arbitrary powers, 
and that they should feel that their conduct 
is liable to be investigated both as to its 
good faith and as to their action being with- 
in the limits of their powers. 

It is said that the act of the Municipal 
Commissioners has, in this case, been sanc- 
tioned by the Lieutenant-Governor. But 
I must observe that, on the evidence, it 
appears that this sanction was accoided upon a 
letter which states that the burning-ghat “ has 
been deemed in the opinion of Dr. Sutherland, 
the Inspector-General of Hospitals, Dr. 
Thompson, Civil Surgeon of Hooghly, and 
Baboo Dwarkanath Chatterjee, Sub-Assistant 
Surgeon of Serampore, who visited the place, 
to be dangerous to the health of persons living 
in the neighbourhood.” I cannot, however, 
find anything (as I have already said) in the 
report of either of these gentlemen as to this 
particular burning-ghat: and such a state- 
ment was calculated seriously to mislead any 
person to whom it was submitted. Moreover, 
I am not prepared to say that the sanction 
of the Lieutenant-Governor is conclusive. 
Lhe responsibility of the proceeding does not 
rest with the Yieuteuant-Governor, but with 
the Commissioners ; nor has the Lieutenant- 
Governor any power on this matttr, except 
that which he derives from tho Act; and 
even in a case where a certain act was done 
by the express order of*the Secretary of 
State under the authority of Her Majesty in 
Council, the Court of Queen’s Bench de- 
clared the act illegal—Foster vs. Dodd, L. 
R., Q. B. Vol. I, p. 475. 

It is possible that, in England, in na case 
similar to the present, the suit would have to 
be brought in the name of the Attorney- 
General, which in practice amounts to the 
sume tling as saying that the Attorney- 


General’s consent must be obtained to the 
bringing of the suit. No doubt, that operate: 
ag some security that the proceeding is n 
bond fide one. In this country there is uo 
officer in the position of the Attorney-Geue- 
rul, whose sanction the parties could obtain. 
though I do not doubt that the Court itself 
could refuse to interfere if the suit were 
vexatious or harassing or not for the public 
benefit. Here there is no suggestion of the 
kind; the conduct of the plaintiffs having, as 
fur as I can see, been straightforward and 
moderate throughout. 

It is perphaps hardly necessary to point 
out the difference between the proceedings 
of a body of Municipal Commissioners and 
the proceedings of a Court. Of course, if 
this were the proceeding of a Court acting 
judicially, we could not interfere; nor would 
our interference be necessary, because then, 
no boubt, the proceedings of the Commission- 
ers would be conducted in a wholly different 
manner. There wotld be a hearing ; ovi- 
dence and arguments would be heard on both 
sides ; and there would be a formal determina- 
tion,—-in all probability subject to appeel. 
The act of a Court of competent jurisdiction 
cannot be set aside by another Court, except 
upon appeal or under some special powers of 
superintendence and control ; though it may 
come ‘to be questioned, when any person 
calls that act in aid for his own protection, 
But the proceedings of the Municipal Com- 
missioners, though they are proceedings of a 
public body, are not the proceedings of a 
Court. They are altogether ex parte and 
informal, 

The only alternative remedy is that sug- 
gested by the respondents in the argument, 
namely, that the question should be tried when 
an attempt to burn a body was made and 
interfered with. But beside that, it is obvious 
that such a remedy would be wholly ineffica- 
cious for those whose rights are interfered 
with, it would also be highly inconvenient 
for the Municipal Commissioners who, before 
the question could be determined, would boa 
exposed to a vast number of guits. 

We think the course taken by the plaintiffs 
a much more reasonable one. They present- 
ed a petition to the Municipal Commis- 
sioners before the act was done, of which they 
complained, and when that was not complied 
with, they have submitted the action of the 
Commissioners once for all to the conside- 
ation of the Civil Court. 

For these reasons I think the decrees of 
the Lower Courts ought to be reversed ; thar 
it ought to be declared that the order ot the 
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Municipal Commissioners under which this 
burning ghat was closed was illegal, and that 
the plaintiffs have a right to burn dead bodies 
at this ghat, the order of the Municipal 
Commissioners notwithstanding. 

Birch, J—It is difficult to ascertain from 
the record what steps were taken by the 
Vice-Chairman of the Municipality before he 
ordered this burning-ghat to be closed. 
There seems to have been nothing analogous 
to a judicial proceeding. No notice was’ 
served on the proprietor of the ghat, no op- 
portunity was offered to him of showing that 
there was nothing in the state of the ghat 
to warrant the interference of the Municipal 
Commissioners. No complaint appears to 
have been preferred by any of the persons 
residing near the ghat. The officer com- 
manding at Barrackpore, on the opposite side 
of the river, appears to have been the first to 
complain of the burning of bodies at this 
ghat as a “nuisance.” The ghat had been 
used for a great many ‘years (the plaintiffs 
say 200) for cremation, and no complaints 
appear to have been made by the residents 
of Barrackpore in previous years. Early in 
1864, theghnt was suddenly closed by the 
Deputy Magistrate, but his proceedings were 
quashed upon their being brought to the 
notice of this Court. The Court remarked, 
that “ proceedings taken with a view to stop 
«such a long standing practice must be 
« conducted strictly according to the law, and 
“ evidence should be taken as to the character 
“ nnd effect of the nuisance of which complaint 
«is made.” Shortly after this, the Municipal 
Act was extended to Serampore, and early in 
1866 the Municipal Commissioners appear to 
have determined to prevent the burning 
of bodies at this and other ghats. The Depu- 
ty Inspector-General of Hospitals, on the 
9th April 1866, sent to the Commissioners a 
written declaration that the burning of dead 
bodies on the Serampore side of the river, 
nearly opposite the houses of the European 
residents st Barrackpore, was regarded by 
chimself and other residents at that part of 
the station asa “disgusting and loathsome 
nuisance,” and was, in his opinion, hurtful and 
injurious to the health of persons within the 
influence of the gaseous emanations resulting 
from the action of fire on human bodies. 
‘ This document, and the certificates of the 
Civil Surgeon of Hooghly and the Sub- 
Assistant Surgeon of Serampore, only go to 
show that, in opinion of these gentlemen, the 
burning of dead bodies on the Serampore 
side of the river is a nuisance and prejudicial 
‘to the health of people residing near the 


ghat and on the other side of the river 
opposite thereto. There is nothing in any of 
these opinions as to the state of this particu- 
lar burning-ghat. In 1868, the Vice-Chair- 
man of the Municipality appears to have 
taken action on these documents, and to have 
reported that the ghat was deemed dangerous 
to the health of persons living in the neigh- 
bourhood ; in due course the sanction of the 
Local Government was obtained to the closing 
of the burning-ground. and an order prohi- 
biting cremation was affixed on the spot on 
the 24th June 1869. The proprietor of the 
ghat, on the 24th August following, submitted 
to the Vice-Chairman 4 carefully worded 
protest against the order of prohibition, and 
prayed fora reconsideration of the order and 
reference to higher authorities. This appli- 
cation was not attended to, and the parties 
aggrieved by the order were eompelled to 
resort to the Civil Court. 

The defendant, the Vice-Chairman, con- 
tends that he had lawful power to prohibit 
the burning of dead bodies at this bu:ning- 
ground, and cites Section 79 Act III of 
1864 ns his warrant for what he has done. 
That Section does not authorize Municipal 
Commissioners to close a burning-ground 
which has been used for very many years, 
merely because they think that the burn- 
ing of dead bodies is offensive. It allows 
them to interfere only when it shall appear 
to them, upon the evidence of competent 
persons, that any burning-ground is in such 
a state as to be dangerous to the health of 
persons living in the neighbourhood thereof. 
The condition precedent to their taking 
action under the law from which they derive 
their authority is wanting in this case. 
The Vice-Chairman had before him no evi- 
dence as to the state of this burning-ground. 
Assumiog that the reports of the medical 
officers submitted were evidence, they say 
nothing as to the state of this burning-ground, 
aud the Vice-Chairman was clearly in error in 
reporting to the Commissioner that the burn- 
ing-ground had been “ deemed, in the opinion 
of the medical officers consulted, to be 
dangerous to the health of persons living in 
the neighbourhool.” The defendants’ plea 
that the action of Municipal Commissioners 
cannot be questioned in the Civil Court is 
one which I cannot allow. The right to 
compensation contemplated in Section 87 of 
the Act as accruing to persons sustain.ng 
injury from the exercise of their statutory 
powers by Municipal Commissioners is not 
the only relief. The restraining and regulat- 
ing jurisdiction of the Civil Courts of the 
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country extends to Municipal as well as 
other public Boards. It would be dangerous 
to leave the power conferred on Municipal 
Commissioners free of all control, and it is 
for the Civil Court to determine whether the 
Commissioners have acted in excess of the 
statutory powers entrusted to them. 
Numerous cases might be found in the 
English Reports showing how the Courts of 
Law interfere to restrain Pablic Boards and 
Commissioners from acting in excess of their 
statutory powers. If they exceed those 
powers, their orders are ultra vires, and will be 
set aside, The same principle must guide 
us in disposing of this case. It is probably 
the first of its kin that has come before the 
Courts in this country, and it has been care- 
fully considered. The argument that has 
been urged before us on the part of the de- 
fendants hes been similar to that used in the 
case of Tinkler v. Wandsworth Board of 
Works, De G. & J., Vol. 2, p. 261; there 
it was argued, on behalf of the defend- 
ants, that the Board were the proper judges of 
the state of a particular property upon which 
they found what they considered a nuisance 
aud were the proper persons to prescribe the 
remedy, and it was further contended that 
public bodies, while acting within their 
statutory power, could not be interfered with 
by the Courts, on the ground that they are 
not exercising a sound discretion iu their 
proceedings. It was held by the Court of 
Chancery that the Board of Works had 
exceeded their statutory powers and had acted 
ultra vires, 

Lord Justice Turner’s judgment con- 
cludes with these worda, which are as appli- 
cable to the Municipal Commissioners of 
Serampore as they were to the Wandsworth 
Board of Works :—“ It may be as well 
to caution these defendants that, entrusted 
as they are with very extensive powers, it 
is their bounden duty to keep strictly within 
those powers,,and not to be guided by any 
fancied view of the spirit of the Act which 
confers them.” i 

Burning-grounds must, according to the 
custom of the country, be allowed. Munici- 
pal Commissioners have full powers to 
ensure that they are kept in proper condition, 
but they are not authorized to close them 
except under the circumstances set forth in 
Section 79 Act UI of 1864. I consider that 
the defendant has exceeded his statutory 
powers in acting as he has done, and I concur 
with my learned colleague in holding that the 
burning-grougd was illegally closed, and that 
the illegal order must be declared null and void. 


The 15th March 1873. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock 
Sir Montague Smith, Sir Robert P. Col. 
lier, and Sir Lawrence Peel. 


Mahomedan Law— Dower ( prompt or deferred)— 
Certificate of Administration—Act Vil of 
1860. 


On Appeal from the High Court of Oudh.? 
Mirza Bedar Bukht Mohummed Ali Bahadoor 
Versus 


Mirza Khurrum Bukht Yahya Ali Khan 
Bahadoor. 


The appellant, one of the royal family of Oudh, sued 
his father, the respondent, for Rs. 50,000 as his sharo of 
the dower alleged to have been settled on his mother, the 
late Oomrao Begum, who left as her heirs her husband 
(the appellant), her only son, and three daughters, who 
were made joint defendants. ‘The plaintiff's case was 
that the dower bemg unpaid, he as co-heir became 
entitled to thres-tenths ; but having regard to the cream- 
stances of the husband, he had limited his claim. The 
1espondent disputed the genuineness of the kabmnanial 
ne the amount of the alleged dower, pleading that 
whatever was 1ts amount it had been satisfied during the 
lifetime of Oomrao Begum. ‘The first Court decreed the 
suit, but the Lower Appellate Court holding that the 
defendant had established his plea of satisfaction, 
reversed the decision : 

HELD, that the mehrnamah was a genuine document, 
and that the dower was of the amount alleged by the 
plaintiff subject to modification according to the law and 
practice in Oudh; but that as plaintiff had taken out no 
certificate under Act XXVII of 1860, s. 3, the causo 
should be remitted to the Judicial Commissioner to have 
it ascertained what amount of dower was payable by the 
respondent to the estate of his deceased wife, and what, 
afte payment of debts, was the share of dower due to 
each co~-sharer. 

Where it is not expressed whether the payment of tho 
dower is to be prompt or deferred, the rule 18 to regard 
the whole as due on demand, 

Quare.—Where no time for the payment of deferred 
dower is expressly limited by contract, must ıt be 
presumed to be payable on the death of cither husband 
or wife, or only on the death of the husband ? 


Tars is an appeal frem a decree of the 
Judicial Commissioner gf Oudh, which dis- 
missed the suit of the appellant, thereby 
reversing the decree which had beon made 
in his favor by the Civil Judge of Lucknow: 

The suit was brought by the appellant to 
recover from his father, the respoundent, tlie 
sum of Rs. 60,000 as his share of the 
dower alleged to have been settled on his 
mother, the late Oomrao Begum. His case 
was that his parents intermarried in Decem- 
ber 1831; that the lady’s mehr, or dower, 
was then fixed at the sum of nine lacs of 
sicca rupees ; that the contract for the pay- 
ment of that sum was on the occasion of the 
muinge, or shortly afte: wards, embodied in 


Civil 


ee a 


316 


the kabinnamah annexed to the plaint, and 
get forth at page 8 of the record ; that Oom- 
rao Begum died iw January 1868, leaving as 
her heirs, according to Mahomedan law, her 
husband, the appellant, her only son, and 
three daughters, who were made joint de- 
fendants to the suit; that the dower being 
unpaid, the appellant as such co-heir there- 
upon became entitled to three-tenths of it ; 
but that, in deference to the law which pre- 
y Vails in Oudh, by which the Courts of Jus- 
tice are empowered to reduce extravagant 
dowers to such an amount as, having regard 
to the circumstances of the husband, they 
may deem reasonable, he had limited his 
claim to Rs. 50,000. 

The parties are of the Royal family of 
Oudb. The respondents father, Muham- 
med Ali, at the date of the marriage, was 
uncle to the then reigning king, but in 
1837 he succeeded to the throne, and, dying 
in 1842, was succeeded by the respondent’s 
elder brother, the late Amjad Ali, who was 
the father of Wajid Ali, the living ex-king. 

The case of the respondent was that the 
kabinnamah produced was not genuine ; that 
the stipulated dower was not nine lacs of 
rupees, but a much smaller sum, possibly not 
exceeding the fatima dower of 600 dir- 
hems ; but that whatever was its amount, it 
had been satisfied in the lifetime of Oomrao 
Begum, and during the reign of Muhammed 
Ali Shab, by the payment of Ks. 7,000 
and the gift of a pair of armlets valued at 


Rs. 8,000. Other objections were also 
taken to the suit, which will be afterwards 
considered. 


The issues originally settled were— 

l. Whether the plaintiff could maintain 
his suit without producing a certificate under 
the provisions ‘of Act XX VII of 1860, Sec- 
tion 8, as one of the heirs of his mother. 

2. Whether the kabinnamah produced 
was genuine or not. 

3. Whether the “stamp was sufficient. 

4, Whefher the defendant had paid, and 
his wife accepted, the sum of Rs. 10,000 
. in lieu of her claim to dower. 

5. What was the extent and value of the 
plaintiff's share. 

Two other issues were afterwards added, 
viz., whether the respondent was a minor at 
the date of his marriage; and if so, whether 
that fact would invalidate the deed of dower 
according to Mahomedan law. 

* The two latter issues, and the second of 
the original issues, were submitted to a jury 
chosen by consent of both parties, and were 
found in favor of the plaintif. Bat excep- 
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tion was afterwards taken to the regularity 
of this proceeding, and their Lordships will 
therefore treat the case as if there had been 
no regular finding of a jury on these points. 
The final result of the trial, however, in 
the Court of first instance was that the 
Judge found all the issues in favor of the 
plaintiff. On appeal, the Judicial Comiuis- 
sioner, confining himself almost entirely to 
the second and fourth of the original issues, 
concurred with the Civil Judge‘in his find- 
ing on the former; but upon the latter held 
that the defendant had established his plea of 
satisfaction, and, therefore, dismissed the 
suit. 

Other points have beenraised by Mr. Bell 
at the bar, which will be afterwards consider- 
ed ; but their Lordships will deal, in the first 
instance, with the two material issues which 
have just been mentioned. ‘Theyecan see no 
ground for disturbing the concurrent judg- 
ments of the two Courts upon the firet of 
them. It is no doubt true that the document 
relied upon did not come from that which 
would at first sight appear to be the proper 
place of custody, viz, the Dufterkhaneah 
of Oomrao Begum. The admitted facts 
concerning its production are that, on the 
death of Oomrao Begum, and when some 
question had arisen touching her missing 
melirnamuh, Nawab Moomtaz Mahal, the 
widow of a former King of Oudh, went to 
the house of the deceased lady, and, in the 
presence of both the appellant and respond- 
ent, and also of other persons, produced a 
tin cylinder, which she said she had received 
from Oomrao Begum some three years before ; 
that on opening the cylinder this docu- 
ment, with nnother, was found in it ; and that, 
with the father’s assent, it remained in the 
possession of the son. The evidence as to the 
father’s behaviour on this occasion will be 
considered hereafter when their Lordships 
come to deal with the other issue. Mr. Bell 
has commented strongly on tha omission of the 
appellant to prove by his own deposition, or 
otherwise? the identity of the document 
unnexed to the plaint with that produced by 
Moomtaz Mahal. But that fact seems never 
to have been questioned in the Court below. 
The question of course remains whether the 
document so produced had really been 
delivered by Oomrao Begum to Moomtaz 
Mahal; and if so, whether it was what it 
purports to be, the mehrnamah executed 
upon or shortly after her marriage. ‘There 
is little, if any, evidence on this point except 
that of Moomtaz Mahal herself. She stares 
that, when intendivg to go on a pilgrimage, 


` 


1873.] Civil 


THE WEEKLY REPORTER. 


Rulings. 1; 


——_ - Hh. 


„she sent the tin case containing the mehr- 
namah of her adopted daughter to Oomrao 
Begum for safe custody; that afterwards 
Oomrao Begum returned the case to her in 
the state in which she produced it. Her 
evidence is not very clear or consistent ns 
to her knowledge that the case, when re- 
turned, contained the mehrnamah of Oomrao 
Begum also. It would seem that the only 
knowledge or information she had on the 
subject was derived from a statement which 
she says Oomrao Begum subsequently made 
to her to the effect that her “amount” was 
in the case. It is, moreover, to be observed 
that this story cannot be reconciled with the 
evidence of the twf sisters of Oomrao Begum, 
who depose to having seen the document in 
the hands of their sister not very long be- 
fore her death ; except by supposing that, 
although they are speaking truly to the fact 
of its production to them, they are mistaken 
as to the date at which it was produced. 
The Judge of first instance, however, seems 
to have given full credence to Moomtaz 
Mahal, and if the genuineness of the deed ia 
otherwise proved, that fact will go far to 
support her testimony. The theory of the 
Judicial Commissioner that Oomrao Begum 
having been satisfied; became indifferent 
about the custody of the deed, and that it 
found its way in some unexplained manner 
into the hands of Moomtaz Mahal, is pure 
speculation, and depends upon the assump- 
tion that her claim for dower had really been 
satisfied, whichis the question to be hereafter 
considered. 

-~ As to the genuineness of the instrument 
produced, we have the evidence of his widow 
as to the seal of Amjad Ali, and the evidence 
of the half-brother of Oomrao Begum, to 
say nothing of that of the two sisters, on 
which by reason of its inconsistency with 
that of Moomtez Mahal it may not be safe 
to rely. 

That the dower was for the large, not to 
Bay excessive, sum specified in the deed is 
consistent with all we know concrning the 
customs of Mahomedans of the class of the 
respondent. That a man of his rank should, 
on the occasion of his first marriage, fixed 
the dower of his wife at 500 dirhems, 
or any trifling sum seems highly impro- 
bable. And there is evidence in the cause 
that other women of Oomrao Begum’s family 
had very large dowers secured to them 
on their marriage. Both Courts, as well 
as the jurors, having the original document 
-with all the gvidence relating to it before 
them, have, on that evidence, come to the 


conclusion that it was the gennine mehrna 
mah. Nor can their Lordships see any 
sufficient grounds for impugning the correct - 
ness of that conclusion. 

The next question to be considered is, 
whether the respondent has made out tha- 
his wife’s claim for dower was satisfied by 
him in her lifetime. The burthen of prov- 
ing this issue of course lay upon him; nor 
was it made lighter by the circumstance 
that he disputed the contract which has now e 
been established against him, and contended 
that the obligation, which he professed tc 
have satisfied, was a very different one. 

What then is the case of satisfaction whicl 
he made? It is that his father, who ha 
then become king, gave to him out of the 
estate of his grandmother, and shortly after 
her death, Rs. 7,000 in cash, and two 
armleta worth Rs. 3,000, and requested 
him to transfer both money and jewels to 
his wife; that hesent both to his wife by his 
servants, and afterwards personally waited on 
her ; that on the occasion of that visit be 
told her that the things which he had. sent 
were given in satisfaction of her dower, and 
asked her to give up her melrnamah ; that 
she so accepted them and did give up the 
mehrnamah ; and that he afterwards gave 
that document, which he describes as writ- 
ten on red paper, to his darogah, since 
deceased, by whom it was lost during the 
rebellion. 

This story is, to a considerable extent, 
corroborated by Moonga Begum and Mus- 
seeta Begum, who state that they were 
present during the conversation between the 
husband and wife, but both these witnesses 
expressly say that no document was given 
up by her in their preseuce to the respond- 
ent, Two other female witnesses speak to 
verbal admissions made by Oomrao on subse- 
quent occasions to the effect that she had no 
longer any subsisting claifħs for dower. And 
a servant who was called to prove that he 
carried the money and jewelsgto Oomrao 
Begum’s house, has deposed that, on the 
following day, he saw a red paper in thie 
respondent’s hands, which he gave to the 
darogah to keep, saying it was his wife’s 
mehrnamah, 

The document now proved to be the 
mehrnamah is written, not on red, but on 
white paper. : 

It appears to their Lordships, as it ap- 
peared to the Judge of first instance, that 
this evidence is too weak to establish the 
plea of satisfaction. The document said to 
have been returned to the respondent cannot 
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. have been the document now proved to be 
the real mehroamah, which, upon the evi- 
dence, their Lordships believe to have re- 
mained for years afterwards in the possession 
of Oomrao Begum, and to have been sent by 
her to Moomtaz Mahal. And in this con- 
clusion their Lordships are confirmed by the 
account which the witnesses, including the 
respondent himself, give of his behaviour 
on the occasion of the production of the 
document by Moomtaz Mahal. A question 
had then arisen touching his liability for the 
dower. Is it credible that when the miss- 
ing document was produced, he should merely 
have said I am “ burree” (free) from its 
obligations, and allowed it without remon- 
strance to pass into the hands of the party 
interested in enforcing it? Is it credible 
that, if his story were trae, he should not 
have said “this is not the genuine mehina- 
mah; or, if genuine, it must have been 
fraudulently obtained from my darogah to 
whose custody I committed it?” 

It need hardly be observed that the case 
which this ‘weak and inconsistent evidence 
is produced to establish is one that involves 
startling improbabilities. It must now be 
taken to be an established fact that the 
stipulated amount of dower was nine lacs of 
rupees. One reason for fixing these exces- 
sive dowers is notoriously the desire to pro- 
tect the woman from capricious repudiation. 
It is in the highest degree improbable that 
Oomrao Begum should, within ten years of 
her marriage, relinquish that protection for 
so small a sum as Rs. 10,000. On the 
other hand, if the money and jewels really 
‘passed from the husband to the wife, their 
amount and value are not so large as to be 
inconsistent with the hypothesis that they 
were a free gift from the son of a reiguing 
king to his wife. And if not a gift, the 
transaction may have been in the nature 
of a payment on account. Whether the 
money or jewels really passed or not, then 
Lordships gre of opinion that the respond- 
ent has failed to prove that, in consider- 
ation of them his wife wholly relinquished 
her claim to dower ; and consequently that 
the judgment of the Judicial Commissioner 
on this issue cannot be supported. 

Mr. Bell, however, has taken other objec- 
tions to the suit, which must now be con- 
sidered. 

He has argued that, by the general Maho- 
medan law, and at all events by the law of 
Oudh as modified by the Punjab Code, the 
dower was not payable except upon the dis- 
solution of the marriage by divorce, or upon 


the death of the husband ; and consequently 
that no suit for its recovery by the represent- 
atives of the wife will lie during the husband’s 
lifetime. 

Their Lordships do not think that the 
general law on this point is controlled or 
affected by the Punjab Code. The only arti- 
cles which could have this effect are the 
10th and 1lth of the 61h Section of the 
part entitled Principles of Law. ‘These, 
like the other portions of this somewhat 
informal code, consist of a statement or 
recital of what the general law is, followed 
by provisions for the modification of it, in 
its practical application io the Punjab. 
These recitals cannot taken to have 
altered the law, because they contain an 
imperfect or inaccurate statement of it, And 
the particular articles under consideration 
certainly do not contain an exhaustive expo- 
sition of the Mahomedan law relating to 
dower, and the circumstances under which if 
becomes demandable. ‘The first contem- 
plates only the event of a divorce; the 
other that of the husband’s death ; neither 
makes any distinction between prompt and 
deferred dower, and both assume the dower 
to be excessive. If then by the general 
law, dower, whether prompt or deferred, may 
be claimed from the husband by the heirs of 
the wife on the dissolution of the marriage 
by her death, that part of the law is not 
abrogated by the Punjab Code ; although it 
may be true, as their Lordships think it is, 
that the power given to the Courts to modify 
excessive dowers is capable of being exer- 
cised in such a case, as well as in the parti- 
cnlar cases expressly mentioned in the 
recitals. 

The real question then is, whether Mr. 
Bell’s proposition is supported by the general 
Mahomedan law. It clearly cannot be main- 
tained as to dower which is prompt, and 
therefore exigible by the wife during the 
coverture. If there be any,doubt on this 


subject, it would be set at rest by cases 


XXIX, XXXIII, and XXXV in Mac 
naghten’s “ Preoedents,” pp. 278, 286, 288. 
But the vote to the fitst of these cnses 
shows that there is some room for doubt in 
the case of deferred dower. It is, of course, 
indisputable that the term to which payment 
is to be deferred may be fixed by the con- 
tract; that, for example, the husband is at 
liberty to stipulate that the dower shall 
not be payable until divorce, or his own 
death. The difficulty is to say what is the 
rule in the absence of express stipulation, 
as where the dower is merely described as 
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“mowuyjil,” or deferred. Case XXX of 
Macnaghien’s “ Precedents,” p. 280, seems to 
show that questions of this kind are to be 
determined by local usage. On the other 
hand, Case XX XIX of Macnaghten’s “ Pre- 
cedents,” p. 293, seems to be an authority for 
holding that the heirs of the wife may sue 
the husband in his lifetime for deferred 
dower. 

The Hedaya appears to be almost silent 
on the precise question ; but there is a pns- 
sage at pp. 155, 156, of Vol. I, which, in 
some measure, favors the conclusion that the 
heirs of the wife, who has pre-deceased her 
husband, cannot claim the dower until he 
also has died. z 

Mr. Baillie, in bis Digest of Mahomedan 
Law, p. 92, states broadly that deferied 
dower is not exigible till the dissolution of 
the marriage. The authority which he cites 
is that of S mduton Nisa Begum, 1 S. D. A. 
Reports, p. 276. That was a case between 
Sheahs, in which it was held that a very 
considerable sum which had been settled as 


‘dower by deed was recoverable by the wife; 
although out of regard to the letter of 


the law, œ very moderate sum had, on the 
performance of the ceremony, been verbally 
declared by the priest to be the dower. In the 
course of the:suit questions were put to the 
Jaw officers, and in their answer to one 
of these they say :—“‘It is the custom to make 
one-half or.a third of a dower Mowujjil, or 
demandable immediately, and the remainder 
Mowujjil, or payable at @ future period ; the 
payment of the former part should be imme- 
diate ; the latter part becomes payable on 
divorce or death.” This dictum is not pre- 
cise upon the point, since the death referred 
to may. be that of the husband; and the 
authority is of little value, since it is clear 
(the suit having been commenced by the wife 
in the husband’s lifetime) that the dower 
in that case must have been prompt. He 
died pending the suit, and the contest was 
ultimately between the wife and his heirs. 
An authority of greater value is the case of 
Gholam Husan Ali vs. Zeinub Beebee, at page 
48 of the same volume of Reports. There 
the dower was partly prompt, and partly 
deferred. Certain questions in the course 
of the suit,were put to the Jaw officers : and 
the 5th and 6th of them raised the question 
now under consideration. In the answers to 
them it is: broadly stated that “ the dower is 
payable by the husband like other debts, on 
the demand of the wife or her heirs ;” and 
again, that “ tbe wife or her heirs could claim 
the appointed dower from Jafur Ali (the 
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husband) in his lifetime ; or from his heir; 
after his death.” But even this case doe; 
not involve an adjudication upon the question 
whether the deferred dower could be re 
covered from the husband in his lifetime 

since, although the wife pre-deceased him, the 
suit was not instituted by her heira until 
after his death, and was brought against his 
heirs. 

Upon the whole, then, this question can- 
not be said to be so concluded by authority ø 
as to be free from doubt or difficulty. Clear 
proof of local usage might have some bearing 
upon it; but it ought not to be determined 
by mere considerations of convenience. 

There may, no doubt, be great inconve- 
nience in allowing the heirs of a wife to ruin 
the husband by exacting one of the enormous 
dowers which are so frequently stipulated for 
in India. But that is only one of the many 
inconvenient consequences .of this prepos- 
terous custom. For there is also great and 
obvious inconvenience in allowing the assets 
applicable to the payment of his just and 
ordinary debts to be diminished ; and his 
other heirs to be disinherited by the exaction 
of an enormous dower after the husband’g 
death. Nevertheless, it haa been frequently 
ruled by the Courts of the Regulation Pro- 
vinces, and their decisions have been con- 
firmed by this tribunal, that such contracts 
are strictly enforceable against the husband’s 
estate. If the Mahomedans of India were 
content to fix the amount of dower, according 
to the true spirit and intention of their law, 
at a moderate sum, it would be perfectly 
agreeable to reason, that that which is intend- 
ed to form part of the woman’s estate should 
become hers on the dissolution of the mar- 
riage, whether by her own or her husband’s 
death. 

Their Lordships, however, do not think it 
necessary in this case to decide whether 
deferred dower, whenever “no time for its 
payment is expressly limited by contract, 
must be presumed to be payable ap the dis- 
solution of the marriage by the death of. 
either husband or wife; or whether it be- 
comes demandable only on the death of the 
husband. For, upon the true construction of 
the contract, in this case, they are of opinion 
that the dower was prompt. The admitted 
rule seems to be that laid down in Mac- 
naghten’s Principles, Chap. 7, Article 22, to 
the effect that “when it may not have been 
expressed whether the payment of the dowar 
is to be prompt or deferred, it must be’ held 
that the whole is due on demand. And this 


seems to have been the view taken of the 
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contract in the Courts below ; since the ob- 
jection taken to the suit on the ground that 
the dower could only be claimed on the 
divorce of the wife or death of the husband 
was founded upon the decision of Sir George 
Couper, which is set out at page 11 of the 
record ; a decision which, as it made no dis- 
tinction in this respect between prompt and 
deferred dower, but applied the rule to a 
dower of the former class, appears to their 
» Lordships to be clearly erroneous. 

Another point insisted upon by Mr. Bell 
was that the suit could not be maintained, 
because the plaintiff (the appellant), not 
having obtnined a certificate under the pro- 
visions of Act XX VU of 1860, Section 3, was 
not entitled to sue for or recover a debt due 
to the estate of Oomrao Begum ; or the pro- 
portionate share of that debt to which as one 
of her heirs he was entitled. The point was 
taken in the Court below, waa decided against 
the respondent by the Civil Judge, and is not 
made one of the grounds of this appeal to 
the Judicial Commissioner. This, in their 
Lordships’ opinion, would be a sufficient 
answer to the objection if it were merely 
formal ; as it would be in the case of a person 
who, being plainly entitled to the whole 
debt, might be suing for it without a certi- 
ficate. Their Lordships, however, have 
come to the conclusion that the objection in- 
volves considerations which constitute sub- 
stantial objections to the manner in which this 
suit is brought. The latter is obviously, as is 
shown by the amount of the stamp and the 
statements in the plaint, limited to the re- 
covery of the plaintif’s share in the dower. 
Though his sisters are made formal parties, 
the plaint does not ask for a binding decolar- 
ation as to the gross amount of the whole 
dower. It cannot be contended that a debtor 
to a Mahomedan estate is liable to be vexed 
by a separate suit by every co-sharer in that 
eatate for his shate of the debt. The Act 
invoked was piobably in part designed to 
protect the debtor against a multiplicity 
.of suits. Ard as between the co-sharers 
there are obvious objections to allowing a 
scramble for shares in an entire debt, since 
the first who takes out execution may ex- 
haust the whole means of the debtor. Again, 
if the respondent be treated as the sharer in 
possession of the estate of Oomrao Bogum, 
and the suit, as one in the nature of an 
administration suit, it ought to be framed as 
an administration suit. No eo-sharer would 
be entitled to receive his share until the debts 
of the deceased had been ascertained, and 
provision made for the payment of them. 
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Until that is done the amount of the share 
ia uncertain; and if the appellant had clothed 
himself with the character of an administra- 
tor by obtaining a certificate under the Act, 
he must have given security for the due 
administration of whatever he might recover. 

Lastly, having regard to the provisions of 
the Punjab Code, their Lordships are dis- 
posed to agree with the Judicial Commis- 
sioner in holding that it was incumbent on 
the Civil Judge to consider and determine 
more particularly than he has done what 
amount of dower it was reasonable, with re- 
ference to the respondent’s means, to award. 
There should have been an express issue on - 
that point, and a finding Baen binding on 
all the heirs. Their Lordships have not 
before them the materials for making such an 
award ; nor, perhaps, would it be proper for 
them to attempt it in the absence of the 
daughters of Oomrao Begum, 

The conclusion, therefore, to which their 
Lordships have come is, that they will hum- 
bly recommend Her Majesty to reverse 
both the decree ander appeal and that of 
the Civil Judge ; to declare that the mehr- 
namah on which the suit is brought is a 
genuine document ; and that the dower stipu- 
lnted thereby was the sum of nine lacs of 
sicca rupees ; that the amount of such dower 
ig subject to modification according to the 
law and practice of the Courts of Oudh; and 
that, subject to such modification, it was a 
debt due from the respondent to the estate 
of Oomrao Begum at the date of her death. 
They will further advise Her Majesty to 
remit the cause to the Judicial Commissioner 
of Oudh, with directions to have it duly as- 
certained what, having regard to the law and 
practice of Oudh, is the gross amount of the 
dower payable by the respondent to the 
estate of his deceased wife ; which, if any, 
of ber debts remain unpaid ; and what, after 
providing for the payment of euch debts, is 
the share of the dower awarded which is due 
to each co-sharer in her estate. When this is 
done, the*appellaut will of course be entitled 
to sue out execution for his share only. In 
fixing the amount to be recovered, and in 
awarding execution, the Court will, of course, 
have regard to such special considerations (if 
any} as, under the Mahomedan law, arise out 
of the relation of the partiesto each other, 
viz., that of parent and child. 

Their Lordships, considering the peculiar 
circumstances of this case, are of opinion 
that each party should bear his costs of this 
appeal, . 
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The 20th March 1873. 
Present : 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Jurisdiction—Lower Appellate Court—High 
Couit. 


Case No. 461 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Jessore, dated 
the 8th September 1871, reversing a de- 
cision of the Moonsiff of Magoorah, 
dated the 20th Recember 1870. 


Doibo Chunder Roy (Plantiff) Appellant, 
versus 


Wooma Mowee Debia and another (Defend- 
ants) Respondents. 


Mr. M. Ghose and Baboo Doorga Mohun 
Doss for Appellant. 


Baboos Sreenath Doss and Kalee Mohun 
Doss for Respondents. 


The Lower Appellate Court has quite as much authority 
to decide upon facts as the Court of first instance, and the 
High Court is not at liberty to interfere with verdicts 
setting aside judgments of the Court of first instance, 
simply because such judgment is more detailed, or even 
more satisfactory, on the evidence, 


Jackson, J.—Tua questions which are 
sought to be raised in this special appeal are 
purely questions of fact. The Subordinate 
Judge in no way gainsays the special appel- 
lant’s ‘contention that he had produced evi- 
dence both as to the title he sets up and the 
exercise of the rights of ownership ‘within 
twelve years previous to the date of suit, 
but the Subordinate Judge, atter giving 
particular consideration to that evidence, 
comes to the conclusion that it did not make 
out the plaintiffs case. We are not at liber- 
ty to set aside that judgment, and order a 
new trial either because the evidence for the 
plaintiff if not disbelieved might Wave justi- 
fied a verdict in his favor, or because such 
verdict was given by the Court of first in- 
stance. As the law now stands, the Lower 
Appellate Court has quite as much authority 
to decide qpon facts as the Court of first in- 
stance, and although we disapprove and do at 
times interfere with verdicts setting aside 
judgments of the Court of first instance on 
insufficient or erroneous grounds, we are not 
at liberty to do so simply because the judg- 
ment of the Court of first instance is more 
detailed, or even more satisfactory on the 


evidence. We are far from saying, however, 
that the decision of the first Court is more 
satisfactory in the present instance. 

The special appeal is dismissed with costs. 


The 20th March 1873. 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Arbitration—Award— Objection—Jurisdiction. 
Case No. 502 of 1872. 


Special Appeal from a decision passed by 
the Additional Judge of Chittagong, 
dated the 20th December 1871, reversing 
a decision of the Moonsiff of that dis- 
trict, dated the 4th April 1871. 


Sreemutty Hachun Banoo and another 
(Plaintiffs) Appellants, 
versus 
Abdool Hakim and another (Defendants) 
Respondents, 


Mr. R. E. Twrdale for Appellants. 


Mr. C. Gregory for Respondents. 


Where a case is submitted to arbitration, notwithstand - 
ing one of the plaintiffs actively objects, the award 13 
ee —Is an Appellate Court authorized to refer to 
arbitration a case pending in appeal? 

Jackson, J.—-Tms case has been heard cr 
parte. The judgment of the Lower Appel- 
late Court is manifestly erroneous. ‘The 
Moonsiff who tried the suit gave judgment 
for the plaintiffs, whereupon the defendants 
appealed. While the appeal was pending an 
overture was made to submit the case to 
arbitration. One of the two plaintiffs was 
present, nnd consented for Himself and under- 
took to procure the cofisent of the other 
plaintiff, which he never did, and 4” this in- 
complete assent of the parties the matter 
was referred to arbitration, One of tho 
plaintiffs, who is now the special appellant, 
not merely did not consent, but appears to 
have actively objected to the arbitratiou 
before the award was returned, 

The Additional Judge, notwithstanding all 
this, went on to decide the case on the basis 
of the award. It is not necessary now to 
consider a point as to which, speaking for 
myself, I have some doubt, viz, whether an 
Appellate Court is authorized to refer a case 
pending in appeal to arbitration, but the 
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whole proceedings in this case are manifestly 
irregular, and the Judge’s finding cannot be 
supported. 

The decree of the Lower Appellate Court 
must be set aside, and the case go back for 
re-trial, 





The lst April 1878. 


Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble Louis S. Jack- 
son, J. B. Phear, W. Markby, and W. 
Ainslie, Judges. 


_ Res Judicata— Collector's Judgmeni—Act X of 
1859 s. 23 cl. 6. 


Cases Nos. 1085 and 1036 of 1870. 


Special Appeals from a decision passed by 
the Judge of Twenty-four Pergunnahs, 
dated the 19th March 1870, reversing a 
decision of the Additional Moonsiff of 
Alipore, dated the 80th April 1869. 


Chunder Coomar Mandul and 
(Plaintiffs) Appellants, 


others 


versus 
Namni Khanum (Defendant) Respondent. 


Messrs. J. T. Woodroffe and J. S. Rochfort, 
and Baboo Gopeenath Mookerjee for 
Appellants. 


Mr. R. E. Twidale for Respondent, 


Bakir Ali brought a suit against his landlord, in the 
Deputy Collector’s Court, under Act X of 1859 s. 23 
cl 6, for the recovery of possession of lands, claiming to 
hold the land unde a mowrosee pottah. The landlord 
impugned the pottah as spurious, and ates trial the 

ttah was found to be genuine, and Bakir Ali gota 


ecres. 

The landlord now brings a civil suit to ejectthe heirs 
of Bakir Ali from thessame lands. 

The question referredto the Full Bench is, whether 
the previous decision as to the pottah is not conclusive 
between the parties. 

The Full Boch answered the question in the negative. 


These cases were referred to the Full Bench 
under the following orders recorded by 
Jackson and Mitter, JJ, :— 


Jackson, J. No. 1035.—THE question 
raised on this special appeal is certainly not 
free from doubt. It is one on which the two 
Judges constituting the present Bench are 
not entirely agreed, and under any circum- 
stances, I should: think it more advisable to 
abstain from pronouncing judgment in a 
case where that is so. 


`y 


But in the present case the state of the 
authorities is one which entitles us to abstain 
from coming to a final decision, and to refer 
the question for the deçision of a Full Bench. 

In a case decided by a Division Bench of 
this Court, in which my learned colleague 
was one of the Judgés, (Haradhun Dey vs. 
Golam Hossein, VIIL Weekly Reporter, 
page 487), it has been determined, without 
much argument, so far as we can discover 
from the judgment, that “the judgment of 
“the Collector in the matter of the genuine- 
‘ness of the pottah is the judgment of a 
“ Court competent to determine that question, 
‘in order to the determination of the further 
“question of rent or of ectment ; but as it 
‘ig not the judgment of a Court of concur- 
“rent jurisdiction with the Civil Courts, it 
& cannot be pleaded as an estoppel in the 
“ Civil Court in an action for ejeament of the 
“ defendant as a trespasser.” 

That ruling has been relied on, as an 
authority for contending in the present case, 
that the plaintiffs, whose suit was to eject the 
descendants of one Bakir Ali, claiming to 
hold as hereditary mokurureedars, are not 
precluded by a previous decision of the 
Collector’s Court in favor of the same Bakir 
Ali, in a suit brought by him against the 
zemindars (who are identical in title with 
the present plaintiffs) under Clause 6 Section 
23 of Act X of 1859. 

In pronouncing the judgment which I have 
just cited, Mr. Justice Loch refers in support 
of the view taken to a then recent Judgment 
reported in VIIL Weekly Reporter, page 
177, in which difference of opinion having 
occurred between the two Judges of a Divi- 
sion Bench (Mr. Justice Campbell and Mr. 
Justice Phear), the matter was re-argued 
before the learned Chief Justice; and Sir 
Barnes Peacock, concurring with Mr. Justice 
Phear, beld that the Collector’s Court and 
Judge’s Court were not Courts of concurrent 
jurisdiction, and therefore that the decision 
of the Collector is not conclusive except on 
the quesfion of rent. 

The matter which was under consideration 
in that case was very different from the 
matter in the present case. The question 
there was, whether in a suit for rent, the 
defendant having set up a zur-i-peghgee thicca 
bond, and the Collector’s Court having 
decided in favor of the validity of that 
bond, such decision was afterwards conclu- 
sive and binding ina suit on that bond in 
a Civil Court. 

It-is somewhat remarkable that in a case 
occurring sometime afterwards before a Divi- 
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sion Bench of this Court, in which Mr. Jus- 
tice Loch was the senior Judge, namely, in 
the case of Hur Lall Shaha vs. Tirthanund 
Thakoor (XIII Weekly Reporter, page 417), 
that leaned Judge and Mr. Justice Hob- 
house, delivering separate judgments in a 
case which appears to me extremely similar 
to the present case, held—Mr. Justice Loch 
as follows :—“ This question having already 
“ been determined by the Collector, who had 
“ jurisdiction to try it, and whose Court was 
“a Court of concurrent jurisdiction, I think 
“that it is not now again open for trial in 
“ the Civil Court, and therefore the judgment 
“of the Lower Appellate Court must be up- 
“held, and the sp&cial appeal dismissed with 
€ costs,” 

Mr. Justice Hobhouse used words some- 
what to the same effect; his words are 
these:—“ The Collector could not determine 
“that the ejectment in the former suit was 
** illegal until he had determined that the pottah, 
“ which the present plaintiff now denies, was 
“a true pottah. He had, therefore, obviously 
“ jurisdiction to determine whether that pottah 
“ was a true potiah or not. Having jurisdiction 
“ he did determine that the pottah was a good 
“ one, and determined it as between the parties 
“ now before us. This being so, the Collector 
è did, I think, determine in the suit of 1868, 
“and had jurisdiction to determine, the very 
“point now in question before us, and sgo the 
“matter is res judicata.” 

In delivering judgment in that case, Mr. 
Justice Loch referred to the judgment of the 
Full Bench in VII Weekly Reporter, page 
186, but does not refer to the case which he 
himself bad previously decided, and which 
is reported in VIII Weekly Reporter, 

The mode in which the decision of the 
Full Bench (to be-fouud in VII Weekly 
Reporter, page 186) is made to bear on the 
present case is this, that in that case the Full 
Bench expressed the opinion that the words, 
“< guits to regover occupancy or possession 
“of any land,’ &c., in Clause 6 Section 28 
“of Act X of 1859, réfer only to*pessesaory 
“actions against the person entitled to 
*‘ receive the rent, and not to suits in which 
“tke plaintiff sets out his title and seeks to 
“have his right declared and possession 
“ given tq him in pursuance of that title.” 

It seems very probable that the words in 
Clause 6 Section 23 had express reference 
to the two provisos in Sections 21 and 
22 of the same Act. But I confess that, as 
at present advised, I do not find anything 
in the terms of Clause 6 Section 23, which 
make suits brought under that Clause mere 
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possessory suits, that is to say, I do not se 
anything which should debar the Collector’, 
Court under Act X from inquiring into anv 
plea which may be set up by the defendan 

in answer to the plaintiffs suit, that is, tha 

if, are meant by possessory suits such suit 

as are anrlogous to suits under Section l 

of the Limitation Act of 1859, I do not fim 

anything in the words of the Legislature t 

bear out that opinion, and thereforeI think tha. 
the Court is not authorized in limiting the 
meaning of the words in a way which the 
Legislature has not done, 

Consequently, if these are not possessory 
suits, it seems to me that the Collector’: 
Court, in dealing with suits under Clause 6 
Section 28, is vested with full jurisdiction to 
enquire into the matter; and if it wa- 
necessary for the plaintiff’s purposes in such 
suit, as between him and the zemindar, to 
set up a mokururee pottah under which he 
claimed to be entitled to possession, and that 
pottah were proved to be valid, he would not 
only be entitled to possession, but to posses- 
sion as a mokurureedar. It seems to me, 
therefore, in the present case, as between 
Bakir Ali and the zemindar, ond between 
persons claiming under them respectively, 
that the Collector’s decision is a binding 
decision which the zemindar is not entitled 
now to dispute or re-open. 

This being the present inclination of my 
opinion, and the authorities being in the stato 
I mention, as also some other authoritics 
which may be cited on either side, I think it 
preferable to refer the case to the decision of 
a Full Bench, and not to pass a final decision 
here. . 

Mitter, J.—I concur in the order of 
reference. 

My views on the question which is now 
before us, are stated at length in the written 
judgment which I have just put in. 

Jackson, J.—It is admitted ou both sides 
that this appeal (No. 1036) will be governed 
by the order made in Appeal No. 1085, and 
it must, therefore, likewise be Tteferred to 
a Full Bench. ` 

Milter, J—In the year 1866, a man 
named Bakir Ali brought a suit in the Court 
of the Deputy Collector, under the provisious 
of Clause 6, Section 28, Act X of 1859. His 
allegations were that the lands sued for were 
held by him under a mowrosee pottah exc- 
cuted by the present plaintiffs, who were made 
defendants in that cuse, and that he had becn 
illegally ejected therefrom by them under 
color of a decree to which he was not a 


party. 
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The plaintiffs, in their answer to that suit, 
urged that there was no relation of landlord 
and tenaut between them and Bakir Ali, ond 
that the mowrosee pottah set up by him was 
a spurious document. 

The Deputy Collector held that the pottah 
was gevuine, and being further of opinion 
that Bakir Ali had been illegally ejected from 
his tenure by the plaintiffs, gave a decree to 
him for the possession of thut tenure. 

» This decree was ultimately confirmed on 

appeal by the Judge, and a special appeal 
preferrell against the Judge’s decision was 
rejected by a Division Bench of this Court. 

The plaintiffs have now brought the pre- 
sent snit in the Civil Court against the heirs 
of Bakir Ali, who had intermediately died, 
and their prayer is that they should be 
restored to the possession of the lands decreed 
to Bakir Ali in the previous litigation. 

The material averments in the plaint are to 
the effect, that the pottah set up by Bakir Ali 
was a spurious document ; that no mowrosee 
lease had ever been granted to him by the 
plaintiffs ; that whatever right he might have 
had during his lifetime to hold possession of 
the lands in question, his heirs had no right to 
hold them after his death ; that the plaintiffs 
had called upon them to quit those lands by 
a notice duly served upon them on the 15th 
of Chyet 1275 ; and that they, the plaintiffs, 
are entitled to obtain khas possession of those 
lands as the undisputed proprietors thereof, 
The plaint further states that the cause of 
action of the plaintiffs accrued on the date of 
this Court’s decision in the special appeal 
which was preferred by them in the suit 
under Act X. But this is evidently a mis- 
take., Their real cause of action, according 
to the plaint, is the refusal of the defendants 
to surrender the lands. 

The defendants urged in their written 
statement that the plaintiffs were estopped 
from contending that the pottah set up by 
their ancestor was not a genuine instrument, 
inasmuch gs that question had been already 
set at rest Dy the final decision of the Deputy 
Collector in the former suit; that it was un- 
questiovably an authentic and valid mowro- 
see pottah, and that the plaintiffs had no 
right to eject them, they being entitled to all 
the rights and interests of Bukir Ali in the 
lands in question as his undisputed heirs and 
legal representatives. 

' The Court of first instance overruled the 
plea of res judicata, but came to the conclu- 
sion that the plaintiffs were not entitled to 
recover, inasmuch as the pottah was a 
geuuine and valid mowrogee pottah. 


On appeal, the Judge has confirmed this 
decision, but upon the ground that the 
plaintiffs were estopped from contesting the 
genuineness of the pottah by the decision of 
the Deputy Collector, and as the terms of that 
document clearly showed that the teuure was 
a mowrogee one, the plaintiffs had no right to 
eject the heirs of the original grantee. 

In special appeal it has been urged, firstly, 
that the Judge is wrong in holding that a 
mowrosee tenure was created by the pottah 
in question; and secondly, that he is also 
wrong in holding that the plaintiffs are 
estopped by the decision in the Revenue 
Court in the former suit from denying the 
genuineness of that instrdment, 

With reference to the first point, I am 
clearly of opinion that the learned Judge is 
right. If we assume the pottah to bea genuine 
instrument, there can be no dpubt what- 
ever that it is a mowrosee pottah on the very 
face of it; and I do not, therefore, think it 
necessary to enter into any further discussion 
on this point, With reference to the second 
point, however, I am of opinion that the 
couclusion arrived at by the learned Judge is 
not correct. 

I confess that I feel considerable difficulty 
in dealing with the doctrine of res judicata 
in this case. The only statutory provision 
which we have on the subject is that con- 
tained in the second Section of our Code of 
Civil Procedure, and I am bound to say that 
the decided cases nre not altogether in har- 
mony with one another. 

It seems to me, however, to be quite clear 
that the provisions of Section 2 cannot be 
applied to this case. In order to bring a 
case within the operation of that Section, 
three things must be shown, namely, first, 
that the parties to the two suits under com- 
parison are the same; secondly, that the 
cause of action is the same; and, thirdly, 
that that cause of action has been already 
heard and determined by a Court of com- 
petent jarisdiction. 

It mustindeed be conceded for the purposes 
of the present discussion that the parties to 
this suit and those to the suit brought by 
Bakir Ali are substantially the same, inas- 
much asthe defendants are the undisputed 
legal representatives of that individual. But 
the causes of action are manifestly different in 
the two cases. The cause of action in 
the former suit was the illegal ejectment of 
Bakir Ali by the plaintiffs. But the cause 
of action upon which tbe present suit is 
brought is the wrongful withholding of pos- 
session by the defendants, who, itis alleged 
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. by the plaintiffs, bave no right to hold pos- 
session after Bakir Ali’s death, inasmuch as 
Bakir Ali had no such right to transmit to 
them. 

Even the learned Judge himself appears to 
have thought that Section 2 was not appli- 
cable to this case. He has fully gone into 
the question relating to the mowrosee cha- 
racter or otherwise of the tenure; and this, 
he would never have done, had he been of 
opinion that the cognizance of this suit was 
barred by the provisions of that Section. 

The phrase “cause of action” used in 
Section 2 is certainly not susceptible of a 
very accurate definition; but I think we 
may safely take it to mean the alleged in- 
fraction of right upon which a plaintiff 
comes to a Court of Justice for relief. This 
is the sense in which that expression has 
been used im the other Sections of the Code, 
as, for instance, in Section 7, and I may add 
that it has been also used in that sense in the 
Statute of Limitations, This interpretation, 
however, would, to a certain extent, restrict 
the operation of Section 2, That Section, 
it must be remembered, forms part of Chap- 
ter I, which treats of the jorisdiction of the 
Civil Courta, and the very first Section of 
that Chapter says that the Civil Courts are 
bound to take cognizance of all suits not 
barred by any express statutory enactment. 
I have referred to this circumstance merely 
for the purpose of showing that a plea under 
Section 2 is a plea of surisdiction, and unless 
the conditions specified in that Section are 
strictly fulfilled, the Court would be bound to 
take cognizance of the suit, whatever decision 
it may ultimately pass upon its merits. In this 
view, even a change in the position of the 
parties in the two suits would operate as a 
bar to the application of Section2. Suppose, 
for instance, that the plaintiff in the second 
suit was defendant in the first, although the 
subject-matter ig the same in both the suits. 
The causes of action would be necessarily 
different. The wrongful act complained of 
by the plaintiff in the former suit cannot be 
considered as the cause of action of the 
plaintiff in the second suit, and Section 2 
would be necesgarily inapplicable. If the 
second suit is based upon a state of facts 
which has come into existence since the 
decision of the first, that state of facts, if 
otherwise sufficient, might constitute a fresir 
cause of action. If, on the other hand, no 
such new state of facts has happened, the 
proper answer to the second suit would be 
not that it is brought upon a cause of action 
already heard and determined by a Court of 





competent jurisdiction, and therefore barrec: 
by Section 2, but that there is no cause o' 
action to support it. Thus, for instance, i! 
the second suit is brought upon the alleged 
cause of action that the plaintiff has been 
ejected in execution of a decree duly passed 
against him by a competent Court in a pre- 
vious suit brought against him, by the de- 
fondant, the legitimate answer would be that 
the rights of the parties to the property in 
dispute have been already set nt rest by a? 
decision which has become final in all its 
legal consequences ; and as the ejectment of a 
party in execution of a decree duly passed 
against him ie not a valid cause of action, 
the suit must fail not upon the ground that 
its cognizance is barred by Section 2, but 
upon the ground that it has no legal founda- 
tion, as every suit must be based upon a pro- 
per cause of action. Suppose, for instance, 
that Bakir Ali himself had been alive, and 
suppose, also, that a suit had been brought 
against him on the expiration of the year in 
which he was restored to possession by the 
Deputy Collector, upon the ground that he 
had no right to hold those lands permanently. 
Whether the plaintiffs could have succeeded 
in such a suit or not, is a different question. 
But it is perfectly clear that the cause of 
action would have been different from that 
determined in the former suit by the Deputy 
Collector, and the Court would have been 
bound to determine it upon its merits, in 
spite of the provisions of Section 2. The 
preceding observations are, I believe, suffi- 
cient to show that Section 2 has no bearing 
upon this case. But there is another mode 
in which the decision of a competent Court 
in a previous suit is used against the parties 
to that suit in a subsequent litigation between 
them. I mean in the shape of an estoppel. 
The late learned Chief Justice of this Court 
seems to have thrown agnsiderable doubts 
upon the propriety of ingroducing the doc- 
trine of estoppels in this country in the judg- 
ment delivered by him in the cas@of Mussa- 
mut Edun, reported in page 175 of the 8th 
Weekly Reporter. That doctrine, it was 
observed, is one peculiar to the law of 
England.’ It is intimately connected with 
the English law of pleadings which bas no 
existence in our Courts ; and ag its tendency 
is to shut out the truth, it may well bo 
doubted whether those Courts, which are by 
their very constitution Courts of equity and 
good conscience, would be justified in adopt- 
ing & doctrine which has such a tendency. 
But if we are at all to adopt this doctrine 
upon the ground of public policy or other- 
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wise, we mast adopt it with all the limita- 
tions and restrictions which the wisdom of 
its framers bas engrafted upon it. 

One of the leading authorities on the 
subject of estoppel is to be found in the 
celebrated case of the Duchess of Kingston.* 
The chief propositions of law laid down by 
the learned Judges who were consulted in 
that case are— 

“ Firstly —That the judgment of a Court 
“of concurrent jurisdiction directly upon the 
“ point is, as a plea, a bar, or as evidence con- 
“ clusive between the parties upon the same 
“matter directly in question in another 
Court. i 

“ Secondly—That the judgment of a 
“Court of exclusive jurisdiction directly 
“upon the point is in like manner conclusive 
“upon the same matter coming incidentally 
«in question in another. Court for a different 
* purpose. 

“ Thirdly.—That neither the judgment of 
tca concurrent or exclusive jurisdiction is 
“evidence of any matter which came col- 
“laterally in question, though within their 
jurisdiction, nor of any matter incidentally 
“cognizable, nor of any matter to be in- 
“ferred by argument from the judgment.” 

The first two propositions raise a dis- 
tinction between Courts of concurrent and 
Courts of exclusive jurisdiction, which it is 
of the highest importance to bear ia mind. 
This distinction is the basis of the decision 
delivered by the learned Chief Justice in the 
case referred to by me, and I will, therefore, 
confine myself to the discussion of the ques- 
tion as to how far the case now before us is 
affected by it. 

The learned Judge in the Court below 
says, “that, as the Revenue Court would 
“have jurisdiction in this case to eject the 
“defendants, the previous decision of the 
« Revenue Court.is final and conclusive in 
“this Court” But the learned Judge is 
evidently wrong in assuming that “the 
Revenue @ourt would have jurisdiction in 
this case to eject the defendants.” That 
Court had jurisdiction, and it must be admit- 
ted exclusive jurisdiction, over “all suite to 
recover the occupancy or possession of any 
land, farm, or tenure from which a ryot, far- 
mer, or tenant has been illegally ejected by 
the person entitled to receive rent for the 
same.” But it had no jurisdiction whatever 
over a suit like the present, which is brought 
for the ejectment of parties, who, if the 
plaintiff's case is a trae one, cannot be re- 
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garded in any other light than that of tres- 
passers. A suit by a landlord to eject a 
tenant, or to cancel a lease, was cognizable 
by the Revenue Court under Clause 5 Sec- 
tion 28 Act X of 1859, provided that it 
was brought upon the ground of non-pay- 
ment of rent or of breach of the conditions 
of the lease; but there is no provision in 
that Act for a suit of this description. It 
is clear, therefore, that so far as this suit isg 
concerned, the Court of the Deputy Col- 
lector cannot be regarded either as a Court 
of concurrent or of exclusive jurisdiction, 
and hence it follows that the decision of that 
Court in the suit brought by Bakir Ali can- 
not be treated as an estoppel in the present . 
Suppose, for instance, that the 
Deputy Collector had found the pottah to be 
a genuine instrument ina paltry suit for 
arrears of rent. Could it have been possibly 
contended that that decision would have 
operated as an estoppel in a suit brought by 
the plaintiffs for the land itself which would 
be undoubtedly a suit within the exclusive 
jurisdiction of the Civil Court, ‘It is clear 
therefore,” observed the late learned Chief 
Justice in the case already cited, ‘ that to 
“render a judgment in such cases conclu- 
“sive, the Courts must be Courts of concur- 
“rent jurisdiction. The validity of an in- 
“strument involving a title to lands worth 
“a lac of rupees might have to be tried for 
“some purpose in the Court of Deputy Col- 
‘lector with no appeal to the Collector, or 
“before 2 Small Cause Court from which 
“ there is no appeal. If the view taken by 
“Mr, Justice Campbell is correct, this deci- ` 
“sion would be conclusive upon every other 
“Court in which the validity of the same 
“deed might come in question for an enti e- 
“ly different purpose, and in a claim for a 
“very large amount. It appears to me, 
“ therefore, that the rule which is laid down, 
“namely, that to reader a judgment of one 
‘Court between the same parties upon the 
“ same point conclusive in another Court, the 
“two Courts must be Courts of concurrent 
“jurisdiction. Coneurrency of jurisdiction 
«ig a necessary part of the rule which 
“ creates an estoppel in such a case.” 

But the third and last proposition seems 
to be equally fatal to the application of to 
doctrine of estoppels in this case. Let us 
consider for a moment what was the ques- 
tion which the Deputy Collector had directly 
before him in the suit brought by Bakir Ali. 
That question was, I apprehend, nothing 
more than this, namely, whether Bakir Ali 
had been illegally ejected from his tenure 
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by the present plaintiffs. This view is fully 
supported by the Full Bench decision of this 
Court, reported in page 186 of the 7th 
volume of the Weekly Reporter. In that 
case it was expressly laid down that Clause 
6 Section 23 Act X of 1859 refers only to 
“ possessory actions on the ground of illegal 
ejectment;” and that the Civil Courts are, 
therefore, fully competent to take cognizance 
of suits brought by tenants for the recovery 
of their tenures on proofof title, notwithstand- 
Ing the concluding words of Section 23 
Act X of 1859, which gave exclusive juris- 
diction to the Revenue Courts over all suits 
described in that Clause. The learned Judge 
says that this case Ras no bearing upon the 
point now in dispute. Bat the principle 
upou which it was decided is of the utmost 
importance, inasmuch as it shows clearly 
that a suit ander Clause 6 Section 28 Act 
X of 1859, being essentially a suit of a 
possessory character, the only question 
which can directly arise before the Reve- 
nue Courts in those suits is the question 
of illegal ejectment. It ia true that the 
Collector has to try whether there is a sub- 
sisting relation of landlord and tenant 
between the parties to such a suit before he 
can assume jurisdiction over it, but that is a 
matter purely incidental to the main ques- 
tion, namely, that of illegal ejectment. It has 
been said that the Full Bench decision just 
now cited has been virtually overruled, or at 
least modified, by a subsequent Full Bench 
case, in which it hus been held that, before a 
plaintiff can succeed under the provisions of 
' Clause 6 Section 28 Act X of 1859, he is 
bound toshow that there is a subsisting re- 
lation of landlord and tenant between him 
and the defeudaut. But, on closer examina- 
tion, it will be found that there is no real 
conflict between the two cases. Clause 6 
referred expressly to suits brought by ¢en- 
ants for the recovery of lands. From which 
they had been illegally ejected by their land- 
lords, and the Collector must, therefore, find 
that the case before him is really the case of 
a tenant before he can assume any jurisdio- 
tion over it. This circumstance, however, 
cannot affect the validity of the position that 
the question of illegal ejectment is the only 
question which is directly cognizable in guch 
a suit. The Deputy Collector bad fall and 
ample jorisdiction to try whether there was 
a subsisting relation of landlord and tenant 
between the present plaintiffs and Bakir Ali, 
and yet it must be conceded that the deter- 
mination of that question was merely inci- 
dental to the purposes of a suit which was 


essentially a suit of a possessory character 
as held by the first Full Bench decision. 
When the Legislature gives jurisdiction to a 
particular tribunal to try a particular class 
of suits, if would necessarily be competent 
to that tribunal to try all questions, whether 
of law or of fact, upon which the right deter- 
mination of those suits may depend. But 
it would not, therefore, follow as a matter of 
course that the decision of every question 
determined by such a Court, in the course of 
such a suit, ia to be considered ans the deci- 
sion of a question directly’ raised within the 
meaning of the proposition under our con- 
sideration. 

‘Thus, for instance, in a suit for mesne pro- 
fits, instituted in the Small Cause Court, it 
might be sometimes necessary for that Court 
to enter into the most complicated questions 
of law and fact affecting the title to the land 
for which those mesne profits are claimed. 
But it would: be obviously erroneous to con- 
tend that the decision of any of those ques- 
tions by the Small Cause Court can be set 
up asa bar or as conclusive evidence in a 
subsequent litigation between the parties for 
the land itself, or that that decision is to bo 
considered as a direct decision upon the 
question of title. Suppose, again, that thu 
Revenue Court has decided in a suit for ar- 
rears of rent valued at a few rupees, that the 
defendant has bound by a kubooleut to puy 
a certain amount of rent to the plaintiff for 
a cortain number of years, and suppose, also, 
that the kubooleut is false, the defendant 
himself being the proprietor of the land tw 
which it purports to relate,—would the de- 
cision of the Revenue Court on the question 
of tenancy be considered such a direct deci- 
sion upon the point of title as to operate u» 
an estoppel in a subsequent suit brought by 
the defendant for the declaration of bis 
right, which would be admittedly a suit 
within the exclusive jurisdiction of the Civ.1 
Court? It would certainly be beyond tha 
power of the Civil Court to gigs him any 
relief in the matter of the arrears alrendy. 
adjudged against him by the Revenuo Court, 
for the Revenue Court had exclusive juris- 
dietion over that matter. But there would 
be nothing in the decision of the Revenus 
Court, upon the question of tenancy, to pre- 
vent the Civil Court from making a binding 
declaration that there was no relation of 
landlord and tenant between the parties, and 
thereby to save the supposed tenant from 
any further molestation by his opponent. 

It is further worthy of remark that, how- 
ever necessary if might have been for tho 
A—49 
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Deputy Collector under the Full Bench de- 
cision just now cited to determine the ques- 
tion of tenancy before he could give to Bakir 
Ali the relief prayed for by him, no question 
relating to the precise nature and duration of 
Bakir Ali’s holding could have been or was 
directly raised before the Deputy Collecter 
for trial. Bakir Ali migbt have alleged and 
failed to prove that he was a mowroseedar, 
and yet the Deputy Collector would have 
been bound under the first Full Bench deci- 
sion to restore him to possession, if he had 
shown that there was a subsisting relation of 
Jandlord and tenant between him and the 
present plaintiffs, and that the latter had 
ejected bim contrary to law, say, for instance, 
by violating provisions of Section 78 of Act 
X of 1859, or by turning him out neck and 
crop in the middle of the year without any 
previous notice, or any other legal proceeding 
whatever. Can it be contended that the 
present plaintiffs could not havé sued him in 
the next year in the Civil Court upon the 
ground that there was no longer any relation of 
landlord and tenant between them and him? 

It has been said that the Deputy Collector’s 
decision ought to be considered as final, at 
least with reference to the genuineness of the 
pottah in question. But this argument is 
manifestly untenable. The pottah is a mere 
matter of evidence, and it is beyond all ques- 
tion that a mere matter of evidence cannot 
be putin issue. A disputed state of facts 
might legitimately form the subject of an 
issue. But it would be just as much impro- 
per to put in issue the documents which the 
parties have filed in support of their res- 
pective allegations, as it would be to put in 
issue the veracity of the witnesses who are 
summoned to depose to those allegations. 
The evidence of a witness as to the existence 
of a particular state of facts is just as mucha 
matter of evidegge as a corresponding docu- 
ment; and I do not, therefore, think that we 
ought to make any distinction between them 
in framið the issues. The issue of tenancy 
- was no doubt raised in the suit brought by 
Bakir Ali, and the mowrosee pottah might 
have been put in by him for the purpose of 
proving the afirmative of that issue. But 
the opinion of the Deputy Collector on the 
genuineness of the pottah can be no more 
treated as the decision of any issue directly 
raised upon the point than the opinion of 
that officer upon the veracity of the witnesses 
examined by Bakir Ali. 

The foregoing remarks clearly show that 
the matter now in dispute between the parties 
was neither directly nor completely raised 


before the Deputy Collector in the former 
suit, and the case would, therefore, fall with- 
in the exception specified in the third pro- 
position above referred to. ‘This view seems 
to be fully supported by the remarks made 
by Mr. Taylor in Sections 1520 and 1521 of 
his work on evidence. I do not wish to quote 
those Sections in extenso, but I will simply 
refer to one of the cases mentioned by that 
learned author by way of illustration :—“ In 
“an action for debt on a bond, the defendant 
“had pleaded that there was an usurious 
“ agreement between the plaintiff and himself, 
“and that the bond was given in pursuance 
“thereof, and issue having been joined on 
‘a traverse of this statement, the defendant 
‘had a verdict, the Court held that in a sub- 
“gequont action on a collateral security for 
“the same debt the plaintiff was not estopped 
“by the former judgment from disproving 
‘the usurious agreement, inasmuch as the 
‘existence of such agreement had not been 
“ directly in issue in the action on the bond.” 

For the above reasons I am of opinion that 
the decision of the Lower Appellate Court 
ought to be reversed, and that this case should 
be remanded to that Court for the determi- 
nation of the question, namely, whether the 
defendants are entitled to hold the lands in 
dispute as mokurureedars under the plaintiffs, 
subject, however, to the result of the refer- 
euce to the Full Bench made by my learned 
colleague, in which proposal I concur. 

Mr. Woodroffe for the appellants.—The 
abstract of the case, and the question refer- 
red toa Full Bench by their Lordships Mr. 
Justice L. S. Jackson and Mr. Justice Mitter, 
are as follows :-— 

Bankir Ali brought a suit in the Deputy 
Collector’s Court for the recovery of pos- 
session of lands under Clause 6 Section 23 
Act X of 1859 against his landlord, claim- 
ing to hold the land under a mowrosee 
pottah. The landlord impugned the pottah 
ng spurious, and upon triak the pottah was 
found to be genuine, and Bakir Ali got a 
decree. 

The landlord now brings a civil suit to 
eject the heirs of Bakir Ali from the same 
lands. 

The question is whether the previous 
decision as to the pottah ise or is not 
conclusive between the parties? The 
Subordinate Judge held, on the Full Bench 
Ruling in the case of Gooroo Doss Roy vs. 
Ramnarain Mitter, 7 Weekly Reporter, 187, 
that the Collector’s Court had not conclusive 
or concurrent jurisdiction when hearing the 
former suit under Clause 6 Section 23 of Act 
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X of 1859. The cause of action in the Col- 
lector’s Court was illegal ejectment by the 
landlord, and the relief sought was to be res- 
tored to possession until the landlord’s title 
should be proved in the propér Court, The 
tenants contention was first, that he was a 
tenant; and secondly, thathe had been illegally 
ejected. In order to support his case, it was 
necessary for him to give tha lease in evi- 
dence, and for the Collector to decide on its 
genuineness only’ for the purpose of ascer- 
taining whether the tenant had been illegally 
ejected. He could not decide on the validi- 
ty of the lease so as to bar the jurisdic- 
tion of the Civil Çourts (Aradhun Dey vs. 
Golam Hossein, 8 Weekly Reporter, 487). 
And in the case of Mussamut Edun vs. 
Mussamut Bechun, 8 Weekly Reporter, 
175, where, in a former suit for the recovery 
of rent brought before the Collector by 
A against B, B set up a bond authorizing 
B to deduct a certain portion of his rent, 
and apply it in reduction of the amount 
due to him on the bond, and the Collector 
found on the evidence before him that the 
bond was genuine: B having filed his suit in 
the Civil Court to recover from A the balance 
due under the bond, A contended that the 
bond was a forgery; on appeal, it was held, 
that the Collector’s decision was not conclu- 
sive, except upon the question relating to the 
rent, the Collector having no jurisdiction even 
to inquire into the validity of the bond, ex- 
cept for the purpose of deciding how much of 
the rent due under the lease had been paid. 
In order to constitute a res judicata, the claim 
must have been raised by a previous suit in a 
Court competent to entertain it, and been 
determined by the Court in that anit (Chun- 
der Shekur Deb Roy vs. Doorgendro Deb, 
3 Weekly Reporter, 89), The case of 
Holloway vs. Asman Roy, 10 Weekly Re- 
porter, 325, differs from the present case ; 
there the title of the ryot was fully admitted, 
and Mr. Justice L. S. Jackson, in delivering 
judgment, says :—“ The precedent in 7 
Weekly Reporter,” Gooroo Doss’ Roy vs. 
Ramnarain Mitter, “just referred to, applies 
“ to cases in which there is a question of title 
“ between the ryot and the ejecting landlord. 
“ In this case there is no such question, the 
“title of the ryot being fully admitted, the 
“ defendant’s answer being in this suit, as in 
“the previous, that the ryot had granted him 
“a lease, and so assigned to him a portion of 
“his interest in the land, that constituting a 
“ valid answer to the first suit ns well as the 
‘second. Jt seams to me that, when the Col- 
“lector had with complete jurisdiction once 


“ tried the suit, to suffer the plaintiff to raise 
“the same issue again in the Civil Court 
“ would entirely frustrate the intention of the 
“ Legislature, ns expressed both in Section 23 
* Act X of 1859, and in Section 2 of the Civil 
“ Procedure Code.” In the Full Bench case, 
Prosonno Coomar Paul Chowdry vs. Koylas 
Chunder PaulChowdry, 8 Weekly Report- 
er, 428, if was held, that the Revenue Courts 
were not empowered to try questions relating 
to rent depending upon equitable rights and 
liabilities arising from circumstances other 
than those of the relationship of landlord 
and tenant. The decision of the Collector 
was covclusive of the cause of action then 
heard and determined, and nothing further— 
Janeswar Das vs. Gulzari Lal, 5 Bengal Law 
Reports, 666, note 7,11 Weekly Reporter, 216; 
Tekaitni Gowra Kumari vs. The Bengal Coal 
Company,” 5 Bengal Law Reports, 667, note 1; 
13 Weekly Reporter, 129. The meaning of the 
words “ cause of action” was very fully gone 
into in the case of Cherry vs. Thompson, Law 
Reports, 7 Queen’s Bench, 578. The rule of 
English law as to estoppel by judgment is 
applicable to cases tried under Act VIII of 
1869, and Section 2 of that Act is not incon- 
sistent with that rule; that Section cannot, 
however, apply to this case,since the judgment 
of the Collectors Court was not one of a 
Court of concurrent jurisdiction—Khugowlee 
Sing vs. Hossein Bux Khan,t 7 Bengal 
Law Reports, 673. 

Mr. Twidule for the respondent.—I submit, 
your Lordships ought to answer the question 
referred in the affirmative. Act X of 1859 
gave the Revenue Courts complete jurisdic- 
tion to adjudicate, in suits for arrears of 
rent, on the right to hold at a fixed rate, the 
right of occupancy, and other rights of n 
permanent nature arising between landlord 
and tenant, in such a way as to bar all further 
investigations in the Civil Qourts. It was so 
beld in Ooma Churn Dytt vs. J. Beckwith, 
5 Weekly Reporter, Act X Rulings, 3, and 
in Tarachaud Ghose vs. Radha Mosee Dossee, 


5 Weekly Reporter, Act X Rulings, 9. Both 


these cases are on all fours with the present 
case. In Shab Anwar Ali vs. Nund Kishore 
Pershad, 1 Weekly Reporter, 223, the 
plaintiff sued the defendant for enbanced rent 
under Section 28 Act X of 1859: the defond- 
ant claimed to hold under a mokururee lease ; 
the Deputy Collector decided the lease was 
a valid mokururee lease, and dismissed 


the plaintifs suit, The plaintiff then 
* See 19 W. R., 252 
+ 1B W. R, 2. C., 80, 
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brought his suit in the Civil Court to set 
aside the lease of the defendant, and on the 
appeal it was held that it was not competent 
for the plaintiff to sue to set aside a tenants 
mokururee lease when once that lense had 
been adjudged to be valid. The case of F. 
Holloway vs. Asman, 10 Weekly Reporter, 
325, cited by Mr. Woodroffe, is directly in 
favor of my contention. It was there held, 
that the Collector had with complete jurisdic- 
tion once tried the suit, and to suffer the 
plaintiff to raise the same jssue ia the Civil 
Court would be contrary to the provisions of 
Section 2 Act VIII of 1859. Hur Lall Shaha 
vs. Tirthanund Thakoor (13 Weekly Reporter, 
417). If the decision of the Revenue Court 
is not a bar to further proceedings in the 
Civil Court, yet the decree of the Collector’s 
Court might, I submit, be used as evidence, 
and conclusive evidence, against the plaintiffs 
in this suit (Chowdry Teeluck Pershad 
Singh vs. Degnarain Singh, 10 Weekly 
Reporter, 75). 

Mr. Woodroffe in reply cited Jardine, 
Skinner & Co. vs. Dwarkanath Chucker- 
butty, 14 Weekly Reporter, 412; ex parte 
Vaughan, Law Reports, 2 Queen’s Bench, 
114; Srimut Rajah Moottoo Vijaya Raga- 
nadha Bodha Gooroo Sawmy Periya Odaya 
Taver vs. Katama Natchiar,*? 11 Moore’s 
P. C., 50. 


The judgments of the Full Bench were 
delivered as follows by— 


Couch, C.J.—In 1866, one Bakir Ali 
brought a suit in a Revenue Court, under 
Clause 6 Section 23 of Act X of 1859, 
against the present plaintiffs, to recover 
possession of four beeguhs of land, alleging 
that he held it under a mowrosee lease 
granted by the plaintiffs, and that they had 
dispossessed him by proceedings taken in the 
execution of a decree which they had 
recovered againsthis brother. The plaintiffs, 
in their answer, denied that he was their 
tenant, and said the mokururee pottah was a 
spurious M@cument. The Deputy Collector 
held that it was genuine, and gave a decree 
to Bakir Ali for possession under it. This 
decision was confirmed by the Judge on 
appeal, and a special appeal from his decision 
was rejected by this Court. The defendants 
are the heirs of Bakir Ali, and the plaintiffs 
have brought the present suit to be restored 
to the possession of the lands of which the 
possession was so decreed to Bakir Ali. 

The objection taken before the Subordinate 
Judge seems to have been that the suit was 


* 6 W. R., P, C., 50, 
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not maintginable, because the validity of the 
pottah had been established in the former 
guit. He held that the suit was maintain- 
able, but that the potiah was a genuine one, 
and dismissed the suit with costs. 

On appeal, the Judge has held that the 
decision in the former suit is conclusive in 
tbis suit, and that the plaintiffs cannot now 
contend that the pottah is not genuine, and 
has dismissed the appeal without deciding 
whether it is genuine. 

Thereupon the plaintiffs have preferred a 
special appeal to this Court, and the Division 
Bench, before which it came for hearing, has 
referred to a Full Bench thg question “whether 
the previous decision as to the pottah is or is 
not conclusive between the parties.” 

The case illustrates the defects of the 
present system of special appeal. There is 
a very strong probability, to s&y the least, 
that if the Judge had determined the ques- 
tion whether the pottah is genuine, he would 
have found it to be so; and that if this Court 
had power to decide the question of fact, it 
would find so; but the special appeal is 
brought for an error in law in holding that 
the previous decision is conclusive. The 
Division Court has been unable to come to a 
decision upon this question, and the Full 
Bench has to decide it. Under a better pro- 
cedure, the case would be decided on its 
merits, and this question would most proba- 
bly be an immaterial one. It must, however, 
now be answered. 

The rule applicable to it is laid down in 
the Duchess of Kingston’s case, first, that 
the judgment of a Court of concurrent juris- 
diction, directly upon the point, is as a plea in 
bar, or as evidence, conclusive between the 
game parties upon the same matter directly in 
question in another Court ; secondly, that the 
judgment of a Court of exclusive jurisdiction, 
directly upon the point, is in lıke manner con- 
clusive upon the same matter between the 
same parties, coming incidentally in question 
in another Court for a different purpose. 
Mr. Justice Mitter, in bis judgment in this 
cuse, after calling this an estoppel, says :— 
‘© The late learned Chief Justice of this Court 
‘seems to have thrown considerable doubts 
“ upon the propriety of introducing the doc- 
“ trine of estoppel in this country in the judg- 
“« ment delivered by him in the case of Mussa- 
‘© mut Edun, reported in page 175 of the 8th 
“ Weekly Reporter. ‘That doctrine, it was 
“ observed, is one peculiar to the law of 
“ England. It is intimately connected with 
“ the English law of pleadings which has no 
“ existence in our Courts, and as its tenancy 
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“is to shut out the truth, it may well be 
“ doubted whether those Courts, which are 
“by their very constitution Courts of equity 
“ and good conscience, would be justified in 
“ adopting a doctrine which has such a tend- 
“enoy.” These remarks oblige me to quote 
from the judgment of the Judicial Committee 
in Khagowlee Singh vs. Hossein Bux Khan,* 
7 Bengal Law Reports, 678. After quot- 
ing the well known passage from the Ducliess 
of Kingston’s case, their Lordships say :— 
“ There is nothing technical or peculiar to 
“ the law of England in the rule as go stated. 
“It was recognized by the Civil law, and 
“itis perfectly cgnsistent with the second 
“Section of the Code of Procedure under 
“ which this case wag tried, which says 

er Asie ...” Ihave carefully read the 
report of the case at page 175 of the 8th 
Weekly R&porter, and I have not found it 
anywhere stated that the doctrine “is one 
peculiar to the law of England.” Upon the 
remark that it is intimately connected with 
the English law of pleadings (meaning I 
presume common-law pleadings), and that 
it may well be doubted whether our Courts 
would be justified in adopting it, I will only 
observe that the English Courts of Equity have 
adopted it, as may be seen in Barrs vs. Jack- 
son, | Phillips, 682; 1 Younge and Collyer, 
C. C., 585. Vice-Chancellor Knight Bruce, 
in his judgment in this ‘case, quotes various 
passages from the Civil law, showing the 
reason of the rule. That the judgment of a 
Court of competent jurisdiction upon a ques- 
tion directly raised before it shall be accept- 
ed between the parties to the soit as true 
seems to me to be a rule which should be 
adopted in our Courts. Section 23 of Act 
X of 1849 gave jurisdiction to the Collectors 
in certain suits, and amongst them, by Clause 
6, in all suits to recover the occupancy or 
possession of any land, farm or tenure, 
from which a ryot, farmer, or tenant has been 
illegally ejected by the person entitled to 
receive rent for the same. Mr. Woodroffe, 
who appeared for the appellants, relied upon 
the decision of a Full Bench in 7 Weekly 
Reporter, 186, and also argued that illegally 
ejected means ejected otherwise than by due 
form of law. In the Full Bench ease, the 
Chief Justice delivering judgment said :— 
“ We think that the words ‘suits to recover 
“the occupancy or possession of any land’ in 
“Clause 6 Section 28 of Act X. of 1859 
“refer only to possessory actions against the 
“person entitled to receive the rent, and not 
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“ to suits in which the plaintiff sets out his 
“title and seeks to have his right declared 
“and possession given him in pursuance 
“of that title.’ Bakir Alis suit was to 
recover possession, and he alleged that he had 
been dispossessed by the plaintiffs by proceed- 
ings taken in execution of a decree against 
another person, which would beclearly illegal. 
I have no doubt that it was a suit within 
Clause 6 of Section 23 ; and as the plaintifi 
alleged that he held under a mowrosee lease, ® 
it was necessary for the Deputy Collector to 
determine whether the lease was genuine. 
I must here observe that concurrent jurisdic- 
tion in my opinion refers to the matter decid- 
ed upon, and it is not necessary, as Mr. Jus- 
tice Mitter seems to think, that the Court 
whose judgment is to be conclusive should 
have been able to entertain the suit in which 
it is to be used. If it were so, a persou 
who had sued another in the Small Cause 
Court of Calcutta for a debt, and obtained c 
judgment, could not use it in a suit in the 
High Court against the same person as proo! 
that the latter was indebted to him, if thc 
suit in the High Court was of such a nature 
as not to be cognizable by the Small Cause 
Court. 

It appears to me that the question referrec, 
to us must be determined by considering 
what the point, upon which the judgmen 
in the suit before the Deputy Collector wa 
given, was. The suit was to recover pos 
session of land from which a tenant lad been 
illegally ejected. The Deputy Collector had 
to determine two questions: Was the plainti{” 
a tenant of the land? Had he been illegally 
ejected by the person entitled to receive ren; 
for it? To determine the first of these, i. 
was necessary for him to find whether th) 
alleged lease was genuine; but the real 
judgment in the suit was that the plaintitf 
was & tenant, the pottah being the proof of 
it. The Deputy Collector had no jurisdic- 
tion to give effect to the pottah as a perma- 
nent title; he could only use itéas showin: 
that at that time the plaintiff had a righ; 
to the possession of the land. It was lail 
down by Lord Ellenborough in Outram vs. 
Moorwood, 8 East., 357, that a judgment 
is final ouly for its own proper purpose an l 
object, and no other. The suit now befora 
the Court is against the heirs of Bakir Al, 
whose case is that he had a mowrosee pot- 
tah ; but-the Deputy Collector had not power 
in the suit before him to adjudge that tha 
tenancy was hereditary ; and if bis judgment 
is to be taken as being directly on that point, 
his is not a Court of concurrent jurisdiction.. 


332 Civil 


TILE WEEKLY REPORTER. 


Rulings. [Vol. XIX. 


a ee 


His finding upon the pottah, except so far 
os it established the right of Bakir Ali 
to the possession of the land when he was 
ejected, must be considered a finding upon 
a collateral matter. 

In my opinion, therefore, the question 
referred ought to be answered in the 
negative. 

Jackson, J—I desire only to say that I 
do not dissent from the conclusion arrived 
wt in the judgment which has just been deli- 
vered. ‘The inclination of my own mind 
has been, as the observations which I made 
in referring the case would show, in the 
other direction, and I confess that I have not 
yet felt sufficiently confirmed in the opinion 
which is now that of the majority of the 
Court to state it in language of express 
assent. | 

Phear, J.—This case is so nearly parallel 
with that which is reported in the 8 
Weekly Reporter, page 175, that the reasons 
which I then gave for my jadgment would, 
by the substitution of the word pottah for 
bond, serve to explain, almost precisely, the 
view which I take on the present occasion. 

The cause of action upon which the pre- 
sent plaintiffs sue is that the defendants are 
wrongfully in possession of the plaintiffs’ 
land, and are wrongfully withholding it from 
them. The answer of the defendants is that 
they are holding the land under a pottah which 
is mowrosee in its terms, and was granted 
to them by the plaintiffs. ‘Thereupon, the 
plaintiffs wholly deny the genuineness of the 
nileged pottab, and require that an issue on 
this point be raised aud tried between them 
and the defendants. ‘The defendants main- 
tain that this cannot be done, because an 
issue as to the genuineness of this very do- 
cument was raised between them and the 
present plaintiffs in a former suit which was 
brought in a Coyrt competent to decide 
the issue, and that jt was then determined 
against the present plaintiffs. It is admitted 
by the plaatitfs that this was so, and the 
question before us is whether or not in view 
of the former determination of the issue the 
same issue can now be raised and tried a 
second time between the same parties. 

It appears that the former suit which is 
referred to, was a suit in the Collector’s 
Court, wherein the relative situation of the 
parties was reversed: the ancestor of the 
present defendants, namely, Bakir Ali, sued 
the present plaintiffs, the Munduls, alleging 
that he was entitled to possession of the 
land (which is now the subject of suit) as 
their tenant under the pottah now im quese 






tion, and that they had illegally ejected him ; 
on this ground he sought the aid of the Col- 
lector to restore him to possession. The 
Munduls denied the genuineness of the pot- 
tah : the question thus raised, whether or 
not the pottah was genuine, was decided 
against them, and the Collector gave Bakir 
Ali possession. 

Now, it must be observed at the outset 
that the Collector’s Court was a Court of 
limited jurisdiction, and that it had no 
power to determine between the parties a 
question of right to the land larger than the 
bare right to possession. It so happened 
that the plaintiff's right to, possession as he 
alleged it was clothed with mowrosee inci- 
dents, but the Collector’s Court had no author- 
ity to determine whether such incidents 
existed or not ; and indeed it is for this very 
reason that the Munduls are undoubtedly en- 
titled, notwithstanding the Collector’s decision 
against them in the former suit, to come into 
the Civil Court to have the question as to the 
mowrosee right tried in the present suit. If 
they are here to be successfully met with the 
objection that the Collector has already finally 
determined the question of the validity of 
the pottah, then it is obvious the result is 
that the Collector has indirectly, if not 
directly, determined a question between the 
parties, which was beyond his powers, and 
has in effect qusted the Court of superior 
jurisdiction, for the latter will have nothing 
left to it, but to, in effect, register the Col- 
lector’s decision. This clearly cannot be 
right. And the explanation is to my mind 
furnished by the discussion of the matter, 
which I offered in Mussamut Edun’s case, 
L will not now go over the same ground again. 
I will simply confine myself to saying very 
shortly that I think the decision of the Col- 
lector upon the issue which is now before the 
Court, although he was unquestionably com- 
petent to try that issue for the purposes of 
the suit before him, did not effect a res ad- 
judicata between the parties for all other 
purposes, aud this for both the reasons given 
by Sir W. De-Grey in the Duchess of King- 
ston’s case: first, the Collector had not con- 
current jurisdiction with the Civil Court to 
the full extent of the matter involved in 
that issue ; second, the issue as to the execu- 
tion and authenticity of the pottah was a 
question of evidence collateral to the matter 
which the Collector had to determine. 

IL will add that, while it is no doubt most 
important iu this country as in every other to 
give ns much finality as possible to judicial 
determination of matters of dispute between 
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parties, it is especially necessary in view of 
the inefficiency very generally displayed by 
our Indian Courts in the investigation and 
ascértrinment of facts, that we should be 
watchful not to shut out a litigant withont 
good renson from an opportunity of showing 
the truth of his case, 


I think the question put to us should be 
answered in the negative. 


Markby, J.—In this case, I also would an- 
awer the question put in the negative. But 
I base my opinion entirely upon the peculiar 
character of the Court in which the former 
suit was tried. Jt was a Court the juris- 
diction of which is defined by Section 23 of 
Act X of 1859. In some of the suits enu- 
merated in that Section, it is obvious that 
questions of title must sometimes arise ; and 
it also appears from Section !08 that the 
Legislature contemplated that these questions 
would arise, and made special provisions, in 
case they should arise, that an appeal should 
lie to the ordinary Civil Court. It might, 
therefore, have been thought that the Legis- 


lature considered that questions of title could |, 


be finally adjudicated upon by suits instituted 
in these Courts. But the Privy Council 
have held in the case of Khoogowlee 
Singh vs. Hossein Bux Khan, 7 B. L. R., 
679, that the decision of a Collector in such 
a Court upon a question of title in a suit 
brought under Clause 2 of Section 23 of Act 
X of 1859 is not a decision of a Court com- 
petent to adjudicate on a question of title. 
It is true that this is only one of the reasons 
given for not treating the Collector’s decision 
as conclusive in that ease. It is true also 
that the suit which the Collector had tried in 
that case was for rent under Section 2, 
whereas this was to recover possession under 
Clause 6. But the expression of opinion as 
to the competency of the Collector is clear 
and distinct, and is in accordance with opi- 
nions of high authority which have heen ex- 
pressed in this Court as is shown in the 
judgment of Mr. Justice Mitter. Nor is it 
possible to say that the Court which is in- 
competent to adjudicate upon questions of 
title in a suit for rent is competent to do so 
in a suit for possession. ‘The ground of in- 
competen¢y of these Courts, as pointed out 
by the Privy Council, is the special and 
summary character of their jurisdiction. 


Upon these grounds, I answer the question 
put in the negative. 


Ainslie, J--I concur in the judgment 
delivered by the Chief Justice. 


d 


The 6th March 1878. 


Present : 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Pleadings —Issues— Act VIII of 1859 s. lil— 
: Mortgage. 


Case No. 351 of 1872. 


Special Appeal from a decision passed by 
the first Subordinate Judge of 24-J’er-* 
gunnahs, dated the 28th August 1871. 
reversing a decision of the first Aloon- 


suf of Alipore, dated the 9th July 1870. 


Nundo Lall Mitter and others (Plainuffs> 
Appellants, 


VETSUS 


Prosunno Moyee Debia (Defendant) 
Respondent. 


Baboos Grish Chunder Ghose and Gopat 
Lall fitter for Appellants. 


Baboo Ashootosh Dhur for Respondent. 


In a suit to recover possession of certain premise. 
on the allegation that defendant had sold them to plaint- 
iff's husband nearly twelve years previously, defen lan 
demed the execution of the deed on which plaimut 
relied. The first Court was satisfied ns to tho fact o 
execution; but perceiving that possession had no. 
followed, had some doubt as to the nature of the trais 
action, and examined a witness thereon. The result wa: 
that the transaction was found to be not an absolute salc 
bat a mortgage, As this fact, however, had been ne‘the- 
pleaded nor relied upon, the Moonsiff gave plaintull . 
decree. The Lower Appellate Comt finding that th) 
preliminary foreclosure proceedings had not been take ` 
by the plaintiff, ieversed the decision : 

Heup, that the oral evidence was properly admitie | 
by the Moonsiff as likely to oxplain the conduct of th: 
parties under the cucumstances described - 

Hgo, that ıt was mcumbent on the Court of firs 
instance, under Act VIII of 1859 s. 141. to frare n: 
issue as to the natwe of the transaction, and that thy 
suit was properly dismissed by the Lower App llat) 
Court, because plaintiff had not foreclosed the mortage. 


Jackson, J.—It appears to us that th; 
decision of the Lower Appellate Court in thi; 
cnge upon the main question canot be suc- 
cessfully assailed. The plaintiffs suit was 
to recover possession of certain premises 01 
the allegation that the defendant had gol] 
them to the plaintiffs husband in the year 
1264, neatly twelve years before the time cf 
the commencement of the suit. 

The defendant absolutely denied the exe- 
cution of the deed on which the plaintyf 
relied. 

The Moonsiff, however, was satisfied upo 1 
the evidence that the deed had been execute: , 
but perceiving that possession had not fo - 
lowed the execution of it, he seems to hay: 
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had some doubt ns to the nature of the trans- 
action, and thereupon a witness named Nyan 
Chand Bose, who had been originally named 
as a witness by the plaintiff being examined, 
deposed that, contemporaneously with the 
execution of the deed, there had been a 
parole agreement to the effect that, if the 
sum of Rs. 500 advanced by the plaintiff’s 
husband were repaid within five years, with 
interest at the rate of one per cent. per men- 
esem, then the deed of sale should not take 
effect. Upon this the Moonsiff held that 
the alleged out-and-out-sale was in fact not 
a sole but a mortgage. The Moonsiff, how- 
ever, remarking in strong terms upon the 
obstinacy of the defendant whom he had 
allowed time to compromise, but who, he 
says, ‘instead of compromising, brought for- 
ward an attorney, Baboo Ashootosh Dhar, at 
a great cost to argue her case,” and being of 
opinion that the defendant was not entitled 
to the benefit of a fact which was neither 
pleaded nor relied upon, gave the plaintiff a 
decree. 

On appeal, the Subordinate Judge, consi- 
dering that as the evidence showed the 
transaction to have been one of mortgage, 
and as the preliminary foreclosure proceed- 
ings had not been taken, the plaintiff could 
not succeed, reversed the decision of the 
Moonsiff, and dismissed the plaintiff’s suit. 

In special appeal before us, it has been 
contended that the defendant has been in 
this way allowed the benefit of a case which 
she had not made, and that the evidence on 
which the transaction was found to be a 
mortgage was not admissible under the Full 
Bench Ruling in the case of Kashee Nath 
Chatterjee vs. Chundee Churn Banerjee, 
reported at V Weekly Reporter, Civil Rul- 
ings, page 68, and we have been asked to set 
aside the judgment of the Lower Appellate 
Court on these grounds. ‘The special appel- 
lant also relied upon the ruling of the Privy 
Council in the case of Eshan Chunder 
Singh v. Shama Churn Bhutto, 6 Weekly 
Reporter, Privy Council Rulings, page 57, 
to show that the Court must be guided by 
the allegations made, and the case put for- 
ward by the parties, and must not frame n 
case contrary to those allegatious. This is 
not a quite correct statement of the effect of 
that decision, because the observations of 
their Lordships show that the grounds to 
which they adverted were not raised or sug- 
gested either by the parties or the evidence 
in the case. Moreover, the decision arrived 
at in that case was one of fact come to by a 
Court whose province it was not to enquire 


into facts, the case having been one of 
special appeal. It appears to us that the 
admission of the evidence in this case as to 
the character of the transaction was in accord- 
ance with the decision of the Full Bench. 
The Chief Justice, in delivering the judg- 
ment of the majority of the Judges in that 
case, said:—“ If possession did not accom- 
pany or follow the absolute bill of sale, it 
would be a strong fact to show that the 
transaction was a mortgage, and not a sale, 
and it therefore becomes material to try 
whether the plaintiff was ever in possession 
and forcibly dispossessed as alleged by him, 
and whether having reference to the amount 
of the alleged purchase-money advanced and 
to the value of the interest alleged to be sold, 
and the acts and conduct of the parties, they 
intended to act upon the deed as on absolute 
sale, or to treat the transaction asa mortgage 
only, for I am of opinion that parol evidence 
is admissible to explain the acts of the 
parties, as, for example, to show why the 
plaintiff did not take possession in pursuance 
of the bill of sale, if it be found that the 
defendant retained possession, and that the 
plaintiff never had possession as alleged by 
him, and was never forcibly dispossessed.” 

In the case before us, there was no allega- 
tion of possession having followed the execu- 
tion of the deed. The Court had to consi- 
der the circumstance of the execution of the 
deed which was proved not being followed 
by possession. That it was said by the 
Chief Justice in the Full Bench case, would 
be a strong circumstance to show that the 
transaction was a mortgage, and not a eale ; 
nod if it would be a strong circumstance to 
show that the transaction was a mortgage, 
we think it would certainly be in the presens 
case n circumstance producing doubt in the 
mind of the Court whether really the trans- 
action was an out-and-out-sale, and oral evi- 
dence admitted under such circumstances 
would be likely to explain the conduct of the 
parties. We think, therefore, that the evi- 
dence was properly admitted. . 

As to the issue being raised, Section 141 
of the Civil Procedure Code says :—“ At any 
time before the decision of .the case, the 
Court may amend the issues, or frame addi- 
tional issues on such terms as o it shall 
seem fit, and all such amendments as may be 
necessary for the purpose of determining the 
real question or controversy between the 
parties shall be so made.” It was, therefore, 
we think incumbent on the Court to frame 
the issue whether the transacyon was really 
an out-and-out-sale or a mortgage. That it 


1873. | Civil 


was a mortgage is, we think, quite clear; and 
as the plaintiff is not entitled to recover pos- 
session without taking the necessary preli- 
minary measures, we-think the suit must be 
dismissed ; but as the additional issue was 
not raised im the pleadings, and as the con- 
duet of the defendant throughout has been 
extremely bad, it seems that we ought to 
modify the decisionof the Lower Appellate 
Count by ordering her to-pay her own costs 
of all the proceedings in this suit. If the 
plaintiff is desirous- of taking proceedings 
against the defendant in consequence of her 
making the false verification in the written 
statement in this qase, he will have the sanc- 
tion of this-Court. 





The 18th March 1873: 


° Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Attached Property—Liahility of Nazir-—Act W 
(B.C.) of. 1863—Peons. 


Case No. 967 of 1871. 


Special: Appeal from a decision: passed by 
the Judge: of 24 Pergunnahs, dated the 
80th May 1871, affirming a decision of 
the Sudder Moonsiff of Alipore, dated 
the 8lst August 1870. 


Kalee Coomar Chatterjee (Defendant) 
Appellant, 


versus: 


Siddhessur Mundur (Plaintiff) Respondent. 


The Legal Remembrancer and Baboos Un- 
noda Pershad. Banerjee and Jugodanund 
Mookerjee for Appellant. 


Mr, J. Se Rochfort and Buboo Motee Lall 
Mookerjee for Respondent. 


Under Act V: (BQ,). of 1868, “ax Collegtorate "Nazir 
cannot be held personally liable§ for loss accruing in 
consequence of property which had been attached under 
a warrant dirested to him, not being re-delivaed on on 
order for its release, where such order has been dily 
entrusted by. him.for execution to & peon on the eatablish- 
ment. 

Obiter dicta,—-The status of a Nazir was entirely 
changed bysAct V (B.C.) of 1868, under which the pro- 
cess peon, as well as the Nazir, became a regular paid 
officer of Government. 

The farther certificate appended by the Nazir to the 
peon’s certificate of execution or service of p doss 
not entail on the Nazir any pecuniary responsibility, or 
affect the reality of the service by the peon. 


Jackson, Js=—Tue plaintiff in this cage was 
the defendant in a suit before the Revenue 
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Court under Act X of 1859, At the instanca 
of the plaintiff in that suit, the Collector 
ordered the attachment of certain moveable 
property belonging to the now plaintiff 
Siddhessur Mundul. The Collector’s warrant, 
which was a printed document, being one of 
the forms prescribed for adoption by the 
Revenue Courts was, it seems, addressed to 
the Nazir of the Collector’s Court, viz., 
Kalee Coomar Chatterjee, the present defend- 
ant, This perwannah, or warrant, was madea 
over by the Nazir to one of the peons on the 
Colleetor’s establishment. The peon, it seems, 
reported’ that he had attached certain pro- 
perty which was specified, and made it over 
to the charge of several persons on whose 
part he produced a document called zimma- 
namah., The defendant in the rent suit, now 
the plaintiff, afterwards deposited the amount 
required: to satisfy the rent-decree, and a 
further order was issued to the Nazir to 
release the property attached. The plaintiffs 
allegation in the present suit is that the 
property, which had been so attached, was 
not re-delivered to him, and on that account 
he sues the Collectorate Nazir as responsible 
for the loss which accrued to him in conse- 
quence. Both the Moonsiff of Alipore and 
the Zillah Judge of 24-Pergunnahs hare 
concurrently held that the Nazir is liable, 
and have given judgment aguinst him for the 
full amount claimed. 

The case comes before us in special appeal, 
and the principal point which we bave to 
decide is whether, nuder the eircumstances, 
there is any personal liability attaching to 
the Nezir. Phe view taken by the Zillah 
Judge in his decision, which is the one imme- 
diately before ue, is contuined in the part of 
the judgment whieh we are about to read. 
He says :—“ It is true that the responsibility 
“of the Nazir is not declared in Section 99 
“Act X of 1859, in the game express terms 
“which are: used’ in Sgction 233 Act VIII 
‘of 1859, but it appears to-me that such an 
“express declaration was not gequisite in 
“either case. An action assuredly would not 
“ lie against the Nazir for the act of attach- 
“ ment or for any other act done in execution 
“of the order of the Court, but if does lie 
“ here, because he does not execute the order 
“of the Court for the restoration of the pro- 
“ perty, and because his inability to restore 
“the property arises from his own negli- 
“gence and want of due care of the property 
“of which he assumed the custody. The 
“ officer executing the writis the Nazir, and 
“ not the peadah who is a mere subordinate 
“ of the Nazir, anageut whom heisempowered 
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“to employ, bnt not an agent on whom he is 
“empowered to devolve his own liabilities. 
“The appellant contends that, under the 
“terms of Section 4 Bengal Act V of 1863, 
“the peadah is the only officer who can be 
“employed in the service or execution of 
“ the process of the Court, but he selects his 
“own peadohs, and it does not follow that 
“ he is relieved from his responsibility by his 
“employment of the authorized services of 
» the persons whom he appoints with the 
“ sanction of the Court.” He afterwards 
says :—“ The writ as the Moonsiff shows is 
“ directed to the Nazir, and he is bound to 
€“ seethatitis properly executed either by him- 
“self or by his peadahs, and if loss arises 
“ from his want of due care either personally 
“or throngh his subordinates, he is respon- 
“sible for it.” 

The Government Advocate appeared in 
this case, and although we could not see that 
the Government had any direct interest in 
the matter, not being a party to the suit, we 
gladly heard the learned gentleman, and are 
much indebted to him for the assistance 
which he has rendered to the Court in the 
decision of this case. 

It was contended amongst other things 
that both the Nazir and the peon who was 
the officer immediately employed to execute 
the warrant are paid servants of Government, 
and one servant is not responsible for the 
nets of the other; that the Nazir, like all 
Nazira of the Civil Courts, has now no in- 
terest in the fees leviable as tullubannh for 
Rerving process; that there is no analogy 
between the office of a Nazir and that of a 
Sheriff of an English county as supposed 
by the Courts below; that the peon was a 
publio servant, and that if the warrant in this 
case was addressed to the Nazir, it was so 
done in contravention of the terms of Act V 
of 1863, B. C., and accordingly it was con- 
tended that the writ ought to have been ad- 
dressed to the peon, and that the common 
practice in Zhis matter was to make over war- 
rantsof Courts, though addressed to the Nazir, 
“to the subordinate peadahs, for execution. Mr. 
Bell, we should mention, at the close of his 
argument proposed to point out who was the 
real person who ought to have been sued and 
who was liable for the demand, and he con- 
tended that the Moonsiff ought to have made 
the parties who were really liable defendants 
in the suit. 

As to this contention, we may observe 
that when plaintiff brings a suit against a 
person who is not liable to him for the parti- 
cular matter for which the suit is brought, it 


THE WEEKLY REPORTER. Rulings. [Vol XIX, 


is not for the Court to go on and find out 
who is the person really liable to plaintiff, 
and as it was altogether foreign to the pur- 
poses of this appeal to consider who, if not 
the Nazir, was liable, we did not think it 
necessary to enter into that part of the case. 

The Moonsiff who decided the suit in the 
first instance laid considerable stress upon 
the terms of Section 87 Act X of 1859, and 
the Form being we understand the Form (F) 
annexed to that Act, and which is prescribed 
by Section 86 of that Act. Section 86 was 
repealed by Act VI of 1862(B.C.), and in- 
stead of that we have Section 17 of Act WI, of 
which the last words are,—;“‘ process of exe- 
“cution against the person or moveable pro- 
“ perty of a debtor shall be in the Form (E) 
“or the Form (F) contained in the Schedule 
“to Act X of 1859 or ina Form as nearly 
‘resembling those Forms as tRe circum- 
“ stances of the case may admit.” 

Now, subsequent to the passing of Act X 
of 1859 and before the bringing of this suit, 
a material change in the law regulating 
the machinery for executing processes of 
Courts, including the Courts of the Collector, 
had taken place by the repeal of Section 14, 
the only then surviving part of Regulation 
XXVI of 1814, and by the enactment of Act 
V of 1863 (B.C.). When Act X of 1859 
was enacted, not only the Regulation of 1814, 
but also Regulation V of 1804, Sections 12 
und 13, were in force, and by these two pro- 
visions taken together, it was provided that 
all orders and processes of the Civil Courts 
and Revenue Officers were to be executed by 
the Nazirs of those Courts who were pemit- 
ted to appoint their own mirdhas and peons, 
and who received as their remuneration one- 
fourth of the tullubanah paid in each case 
to the peon who carried the several pro- 
cesses and orders. Under that state of things, 
a large portion, nearly the whole of a Nazir’s 
receipts, was derived from such deductions 
and other fees received by himp and most pro- 
bably in consideration ‘of that circumstance 
the Nazir might have been held responsible 
for the acts of his peons resulting in wrong- 
ful damage to paities. That was entirely 
changed by Act V of 1868 (B.C.), and the 
peon, as well as the Nazir, became, it seems 
to us, a regular paid officer of Government. 
It was left to the discretion of the executive 
Government to direct that the peons should 
be either paid by fixed salary or remunerated 
by fees, but the, peculiar connection which 
previously existed between them and the 
Nazir was entirely severed. ‘bhe Nazir had 
the nomination of them, subject to the approval 
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of the Judge (and in this case of the 
Collector), bat he had not the power to re- 
move them, nor had he power to employ any 
person other than a peon appointed under that 
Act in the service or execution of any pro- 
ces of Court except with tne special leave of 
the Court. We do not propose to consider 
here the relation between an English Sheriff 
and a Nazir, because we are clearly of opi- 
nion there is no analogy whatever between 
the case of a Sheriff aud the case of a Nazir. 
The Moonsiff observes referring to the pro- 
visions of Sections 87 and 99 Act X of 
1859 :—“ These provisions show, that an 
“ officer and not g peon is to execute such 
“writs, that he is actually and manually to 
“take moveables out of the judgment- 
“debtor's possession, and deposit them in 
“ some fit place, or keep them in the custody 
“of somedit person approved by himself.” 
We do not quite kuow what in the Moonsiff’s 
mind was the distinction between a peon 
and an officer, but if he meant to say that the 


Nazir is an officer and the peon is not,-and: 


that the Nazir is actually and manually to 
tuke moveables out of the judgment-debtor’s 
possession, and deposit in some fit custody, 


‘we fear that unless Nazirs are provided with ` 
some physical apparatus beyond that which: 


is commonly given to men, it woald be abso- į 


lutely impossible for them to undertake a 


duties, and if to the performance of these 


inua functions is to be attached the corre- ` 


sponding liability in such matters, we nppre- 
hend no pecuniary inducement will be 
sufficient to induce a person of respectability 
to accept so burthensome an office. Section 
8 Act V of 1863 (B.C.) providas :—“ On 
“ every process issued for service or execution 
“by any peou appointed under this Act, 

“there shall be endorsed the name of the peon 
“ deputed to serve or execute the same, the 
“period within which the peon is required 
“ to certify service or execution, the amount 
“‘ payable for she service or execution of the 
“ process and the date of payment, aud such 
‘ endorsement shall be signed by the Nazir 
“or clerk of the Court.” This provision 
recognizes distinctly that it is the peon who 
gerves aud executes, and it is the peon from 
whom certificate of service or execution is 
to be taben, and if in addition to such certi- 
ficate of service, which in my experience is 
always furnished by the peon, the Nazir ap- 
pends some further certificate of his own, 
that, if seems to us, is not sufficient to entail 
on him any pecuniary responsibilty, and does 
not-affect the, reality of the service by the 
‘Ben The Judge finds in this case that the 


property in respect of which the damages 
were claimed had been removed from the 
possession of the present plaintiff who was 
the defendant in the rent suit, but he says, 
“it isnot material in this suit to find whether 
“the zemivdars held it or the decree-holder ; 
‘ for if the Nazir is primarily responsible he 
“may settle with those who took the pro- 
“ perty, and if the Nazir is not primarily 
“ responsible, this suit must fail, because ha 
“has been made the sole defendant.” I¢ 
appears to ust hat it was highly material to find 
whether the zemindar or the decree-holder 
held the property, because the law does not, 
so far as we know it, authorize the making 
over of the property attached to the decree- 
holder’s custody, but it does in Section 99 
expressly authorize the property being left 


‘iu the custody of some fit person, meaning 


thereby, we suppose, some independent and 
respectable person. The Judge states that 
an action lies here, because the Nazir does 
not execute the order of the Court for the 
restoration of the property. In the present 
case, it seems that the order of attachment 
was executed by one peon, and the order for 
restoration of the property entrusted to an- 
other. We confess we are unable to see how 
the Nazir, under the circumstances, failed to 
execute the order of the Court for the res- 
toration of the property. Then it is said 
that the “ inability of the Nazir to restore the 
property arises from his own negligence.” It 
appears to us that there was no negligence 
on the part of the Nazir. He entrusted the 
purwanuah to a peon who was appointed 
with the sanction of the Court expressly for 
the purpose of such duties, and the return of 
the peon with the Nazir’s certificate upon it 
was submitted in due course to the officer 
presiding in the Collector’s Court, and was 
presumably approved by him. We have 
already said that, in our opinion, the officer 
executing the writ was not the Nazir, that 
the peadah was not a "mere subordinate of 
the Nazir and an agent whom hg had power 
to employ, but who, although in a subordinate 
capacity, was as much an officer of the Collec- 
tor’s Court as the Nazir himself. In this 
view of the case, it appears to us that the 
Nazir is not directly liable as held by thea 
Courts below to indemnify the plaintiff, and 
it is not our function to settle here who is 
the person, if any, liable. 

We are reminded that there is no epecific 
allegation of misconduct against the Nazir 
in this case, but only 8 charge of implied 
neglect. The question, therefore, turns upon 
the general Jiabilıty of the Nazir, 
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The judgments of the Lower Courts are | facts as to the time when the formation of 
set aside, and the plaintiffs suit is dismissed | the land occurred, aud when his occupation 


with all costs. 





The 8rd April 18738. 
Present : 


The Hon’ble J. B. Phear-and W. Ainstie, 
Judges. 


d Right of Occupancy— Pleadings. 


Case No. 683 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Patna, dated 
the 5th December 187L, affirming a deci- 
ston of the Moonsiff of that district, 

„dated the 8th June 1871. 


Syad Ameer Hossein (Plaintiff) 
Appellant, 


VET SUS 


Sheo Suhae and another (Defendants) 
Respondents. 


Moonshee Mahomed Fusodf 
for Appellant, 


Mr. R. E. Twidale and Baboo Kalee 
Kishen-Sen for Respondents, 


Case.—In a suit to recover possession of 40 beegahs 
of land m a dearah appertaining to mouza C, on the 
‘ground of a verbal lease from the maliks, plaintiffs 

ving been opposed by defendants on gomg to take 
possession, the defendants aveired that the lands in 
suit formed part of their jote of 55 beegahs, which they 
‘held from the time of the aceretion of the demah. The 
moonsiff holding that the defendants had for a long tame 
been in occupation, and that the plaintiff had no mght 
to the land, dismissed the suit. The Lower Appellate 
‘Court upheld the decision, Plaintiffs in special wegen! 
plead that, in a swt between the.proprietors of Chinta- 
mun, from whom they derive their ] against the 
maliks of aay from whom defendants profess to 
hold, the Civil Court decided agaist the plea of limita- 
tion set up by the maliks fast named and fonnd in favor 
of the former ; that the dearah had formed in 1859, and 
that they had Been in possession till-then ; plaintiffs urge 
further we even if the defendants had cultivated for 
12 years under the maliks, they could acquire no right 
of occupancy, inasmuch ns the maliks had no title: 

Hep, that the decree in the suit between the zemin- 
dars could not prevent the ryot from stating his.facts 
as to the time of accretion and occupation, and that the 
mere fact that the person to whom he for some years 
paid rent had no title, could not prevent his countin 
noe zone towards a right of occupancy under Act 
of 1859. 


Phear, J—We think that this appeal 
must be dismissed. 

The decree in the suit between the zemin- 
dars cannot shut the mouth of the ryot and 
prevent him from stating in this suit his 


commenced. Neither, as we understand the 
matter, ‘can the mere fact ‘that the person to 
whom ‘he for some years paid rent had no 
title, take away from him the character of 
ryot, or prevent him from counting those 
years in the time necessary to give him a 
right of ‘occupancy under Act X of 1859, 
‘We dismiss the appeal with casts, 





The 10th April 1873, 


Present? 
The Hon’ble W. Markby ‘ond E. G. Birch, 
Judges. 
Reg. VIIL of 1793 s. 61—Notee of Enhance- 
ment. 


Case No. 787 of 18729 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 23rd 
February 1872, modifying a decision of 
the Moonsiff of Behar, dated the 21th 
November 1871. 


Nobo Kishen Bose (one of the Defendants) 
Appellant, 


DOFrSUS 


Mazamooddeen Ahmed Chowdhry (Plaintiff) 
Respondent. 


Baboos ‘Chunder Madhub Ghose, Nullit 
Chunder Sen, and Hem Chunder Baner- 
gee for Appellant. 


Baboo Doorga Mohun Doss for 
Respondent, 


In a suit by a zemindar apang his talookdar for an 
increase of rent under Reg. VIII of 1798 a. 51, the notice 
served was HELD to be defective, because it did not state 
when, and for what reason, the talookdar had received 
an abatement of his jumma, and thereby rendered him- 
self hable for the increase demanded. 

Birch, J.—Ix this case, the plaintiff, zemin- 
dar, demands an increase of rent from the 
defendant, tulookdar, under Section 51 Regula- 
tion VIII of 1793. A notice wasserved upon 
the defendant bearing date 22nd Chyet 1276 in 
these terms :—“ Whereas you are a talookdar 
“and are paying a lower rent than you did 
“before, therefore, nccording to the provisions 
“of Section 51 Regulation VIII of 17983, 
‘you must pay for the 14 khanis of land you 
“hold according to the rate paid in similar 
‘talooks, and from 1277.you will pay at the 
“ following rates.” The defendant admits the 
service of the notice, but pleads that he is 
not liable to enhancement, and that the notice 
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sets forth no grounds upon which increased 
reut can be demanded from a talookdar. 
The provisions of Section 61 are very clear, 
and prescribe that no zemindar shall demand 
on increase from the talookdars dependents on 
him except upon proof that he is entitled 
go to do, either by the special custom of the 
district, or by the conditions under which the 
talookdar holds this tenure, or that the talook- 
dar by receiving abatement from his jumma 
has subjected himself to the payment of the 
Increase demanded. The plaintiff’s case is 
that the talookdar’s jumma was at the time 
of the permanent settlement Bicca Rs 23-2—= 
Co.’s Rs, 24-11; kat the only evidence he 
has to support his case is a copy of what he 
alleges to be an extract from a Quinquennial 
register of 1206. On looking at this copy, 
we find that it is not an extract from the 
register, bug a copy of the detail of the estate 
given by the zemindar’s gomashtah of the 
time probably for the preparation of the Quin- 
quennial Register, which was ordered to be 
formed at the commencement of the year 1207. 
The plaintiff can derive no benefit from this, 
and we observe that, in 1863, the Deputy 
Collector before whom it was first presented 
in another case between these parties, rejected 
it as inadmissible against the defendant, If 
this document be got rid of, then, though it 
may be. possible that the talookdar has. in 
some years prior 10.1863 paid more than 
Rs. 11, yet we do not think that the zemindar 
has given evidence upon which it could be 
found that the talookdar has received abate- 
ments from his jumma. 

It is established that, in 1863, the zemindar 
brought a suit against the defendant for 
arrears of rent for 1269, alleging the defend- 
nnt’s Jumma to be Co?s Rs. 24-11; in 
that suit it was decided that the jumma was 
only Rs. 11 the rate at which the defend- 
ant contends he has all along been paying. 
Since then the plaintiff bas been continuously 
trying to enhartte the defendants jumma, In 
1866, the Assistant Collector gaye a decree 
for enhanced rent. In special appeal, the 
High Court, on the 8th August 1867, reversed 
the decree, and dismissed the plaintiffs suit, 
holding that the defendant was not a ryot, 
but a dependent talookdar, and his rent was 
not liable*to enhancement unless the plaintiff 
could show that the rent had been changed 
since the perpetual settlement (Section 15 
Act X of 1859). The plaintiff then served 
another notice'on the defendant and sued 
for arrears at the enhanced rate for the year 
1275, That suit was dismissed by the 
‘Deputy Collector on the ground . that: the 


notice was defective, and no appenl was pre- 
ferred from that order. The plaintiff then 
served the notice which is the basis of the 
present suit This notice is also defective, 
it does not state when, and for what reason, 
the talookdar received an abatement of his 
jumma, and thereby subjected himself to the 
payment of the increase demanded. Upon 
the case coming to trial, the plaintiff bas 
failed to prove that the tulookdar has by 
leceiving abatement of his jumma subjecteds 
himself to the payment of increased rent. 
The decisions of the Lower Courts must be 
reversed, and the suit dismissed, but as the 
defendant has put forward evidence which, 
both the Lower Courts considerun trustworthy, 
we think no costs ought to be allowed. 


The 16th April 1878. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and' the Hon’ble F. A. Glover, 
Judge. 


Muntcipalities— Illegal .Acts—Damages— Cause 
of Action. 


Reference tothe High Court by the Judge 
of the Small Cause Court at Howrah, 
dated the 10th January 1873. 


D. Hughes and others, Plaintiffs, 
A versus 


The Chairman of the Municipal Commis- 
sioners of Howrah, Defendant, 


g No one for Plaintiff, 
Baboo Juggodanund Mookerjee for 
Defendant. 


In a suit for the recovery of dam on account of a 


daily fine imposed by the Muficipality of Howrah and 
the detention of an omnibus, which fine had been set 
aside by the High Court, and the detentign pronounced 


illegal: ; . 
HELD, that if the plaintiff had el cansa of action it 
accrued upon the seizure of the omnibus, and not upon the 
order of the High Court, which allowed the conviction to 
stand as to one rupee, and that he could not, under the 
circumstances, treat the continued detention of the om- 
nibus as fresh cause of action from day to day, 


Case.—A DOUBT having arisen on a ques- 
tion of law in the suit marginally noted, I 
have the honor, on the application of the 
defendant, to draw up a statement of the cage 
and to refer it under Section 22 Act XI of 
1865, with my own opinion, for the decision 
of the Hon’ble High Court, 
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The plaintiffs sued the defendant for the 
recovery of Rs. 295 in the shape of 
damages, alleging that the Municipal Com- 
missioners of Howrah imposed a fine of 
Rs. 2 daily, and illegally detnined an 
omnibus of their firm from th July to 8rd 
September last; that the order of fine was 
get aside by the Hon’ble High Court under 
orders of 29ih August 1872, and that the 
detention of their omnibus was also held by 
ethat Court to be illegal; hence the cause of 
action arose, and that notice for gompensa- 
tion waa given to the Howrah Municipality. 

The defeudant appeared by his pleader, and 
urged the following pleas :— 


lst.—That there is no cause of action 
against either the Chairman of the Municipal 
Commissioners or the Commissioners them- 
selves, inasmuch as the Commissioners ‘as 
Commissioners” did not impose any fine ; 
but Baboo Raj Mohun Bose, one of the 
Municipal Commissioners, as a Magistrate, 
imposed the fine upon Mr. Love, and issued a 
wariant under the powers conferred on him 
under Section 23 of the Criminal Procedure 
Code, and Section 6 of Act III of 1864 
{B.C.), 


2ndly.—That the fine having been imposed 
and warrant issued by the Magistrate, and 
the Magistrate having acted in his judicial 
capacity, this action against the Municipal 
Commissioners cannot lie. 


8rdly.—That the plaintiffs’ cause of action, 
as stated by him to have arisen on the dth 
of July, and this action having been institut- 
ed on the 29th November 1872, three months 
after date of accrual of the cause of action, 
the plaintiffs’ claim is barred under Section 
87 of the Municipal Act. 

4thly.— That no one has used the omnibus. 
It was detained under a judicial order, and 
that the plaintiffs’ claim for damages is 
excessive, Š 

The points for adjudication which arise in 
this case, therefore, are— 

lst—Whether the plaintiffs have cause of 
action against the Municipal Commissioners 
or not ? 

2ndly.—Whoether Baboo Raj Mohun Bose, 
one of the Municipal Commissioners, imposed 
the fine as a Magistrate upon Mr. Love 
or not ? 

.8rdly—Whether the fine or issue of war- 
rent by the said Raj Mohun Bose was in his 
judicial capacity or not? 

4thly.— Whether the omnibus in question 
was detained under a judicial order or not ? 
Sthiy— Whether the plaintiffs’ claim is 


barred by limitation under Section 87 of the 
Municipal Act ? 

6thly—Whether the plaintiffs’ claim for 
damages is excessive ? 

Respecting the first, second, third, and 
fourth issues, I think the plaintiffs have cause 
of action against the Municipal Commis- 
sioners as from the proceedings of Raj 
Mohun Bose, copy of which (marked A) is 
herewith submitted, as well as from his 
examination before me, it appears that he has 
not taken any evidence whatever to warrant 
him to convict Mr. Love. Under such cir- 
cumstance, though he has been invested 
with the powers of a Mopjstrate, yet his not 
having acted as a judicial officer, such pro- 
ceedings cannot be held ag “judicial.” The 
order was passed merely on the statement 
without oath of a servant of the Municipality, 
and it was not signed as a Magistrate, nor 
the warrant as such (copy of which marked 
B is herewith also submitted), but as a 
Municipal Commissioner, which order has 
been held by thé Hon’ble High Court as 
illegal and set aside, and the fine imposed has 
been refunded. ‘Therefore, the detention of 
the omnibus of the plaintiffs under an illegal 
order of one of the Municipal Commissioners 
subject them to pay the actual loss sustained 
by the plaintifs by their illegal act. 


lt is argued by the defendants pleader 
that Mr. Love had confessed the offence 
charged against him, and it was, therefore, 
not vuecessary to take evidence; but from the 
“ Prosecution Book” it would appear (from 
the exhibit A) that thera is no such confes- 
sion, Mr. Love has only said “ enata 


aw gata frases Ca AASA UA CTATATS 


afaztfe wig,” Translation: ‘** The de- 


fendant answered that he bas only repnired 
his old house,” which cannot be construed to 
imply an admission of the offence charged. 


With regard to the Sth issue, the illegality 
of fine, for the recovery of which the ommi- 
bus was detained, not having been determined 
by the Hon’ble High Court till 29:h of 
August last, I think that the plaintiffs’ cause 
of action accrued from that date, and the 
plaintiff? having given notice under Section 
87 of the Municipal Act on 10theSeptember 
last, and this case having been instituted on 
29th November last, their claim for damages 
is not barred by the Section above quoted, 

As to the sixth issue, it is proved by the 
evidence of the plaintiffs’ two witnesses, Mr. 
C. W. Harcourt and Kylash Nath Banerjee, 
that they used to pay a daily bire of Rs, 
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5 for the omnibus and 2 horses. Under such 
circumstance, plaintiffs are not entitled to that 
rate as the horses were in their possession, 
and they were at liberty to employ them in 
any other way. by which they might have 
derived profit, and itis not shown that the 
horses were not so employed. I would, there- 


fore, divide the daily income of Rs. 5 into’ 


three equal parts, two for the 2 horses, and 
one for the omnibus, and give the plaintiff a 
decree for Rs: 98-5-6, with costs in pro- 
portion, Rs. 13-14-8, in all Rs. 112-8-14, Bub- 
ject to the orders of the Hon’ble High Court. 

Lhe judgment of the High Court was 
delivered as follows’ by— 

Couch,’ C.J.—It is not necessary to decide 
whether fhe acta complained of are such ag 
would be protected by Act XVIII of 1850. 
The cause of action was the seizure of the 
omnibus, which took place on the 5th of July. 
Either that seizure was a lawful one by 
virtue of proceedings to recover the fine 
which had been legally imposed by the 
Municipal Commissioner, acting ns a Magis- 


trate, or it was a seizure without any justfica- | 


tion, in which case there would be a cause 
of action. The Judge of the Small Cause 
Court is mistaken in supposing that the cause 
of action arose upon the order of the High 
Court being made. That order gave no 
fresh cause of action; it did not even set 
aside the conviction, but allowed it to stand 
os to one rupee, aud to that extent the 
seizure of the omnibus might be justifi- 
able. It ig a mistake to suppose, as I 
observe is often done, that where a pro- 
ceeding is illegal and may be a cause of 
action, the cause of action does not arise until 
the proceeding has been set aside by the 
Court. ‘There may be cases in which before 
an action can be brought it is necessary to 
have the proceedings set aside; but where 
there is an entire. want of jurisdiction, where 
the alleged wrong-doer is not acting judicially 
and would have’no protection from his judi- 
cial capacity, it is not necessary to yait until 
his illegal and unfounded proceedings are set 
aside. In this case, if the plaintiff had any 
cause of action, it accrued upon the seizure 
of the omnibus, and he was bound to bring 
his suit within three months from the time of 
the seizure. He could not, under the cir- 
cumstances, treat the continued detention of 
the omnibus as fresh causes of action from 
day to day; and that is not the view taken 
by the Small Cause Court Judge. 

The case'has been referred to us in a man- 
ner which makes it somewhat difficult to deal 
with it, But the law seems to authorize this 


mode of reference: because Section 22 of 
Act XI of 1865 says that the Judge is to 
state the case and refer it for the decision of 
the Court. Upon the statement which he has 
made, I think there is sufficient to enable us 
to determine that the suit was barred by Sec- 
tion 87 Act IH of 1864, B. C. Therefore, 
the judgment which has been given by the 
Small Cause Court must be set aside, and the 
suit of the plaintiff must be dismissed, but 
without costs. A 


Glover, J.—I om of tho same opinion. 





The 1Gth April 1873. 


Present: z 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge.: 


Zemindaree Business—Mookhtars and Kurpur- 
dauzes—Jurisdiction—Small Cause Courts— 
Act XI of 1865 ss, 8 and 11. 


Reference to the High Court by the Judge 
of the Small Cause Court at Burnsal, 
dated the 16th January 1878. 


Nobin Chunder and others, Plaintiffs, 
versus 


Buroda Kant Shaha and others, Defendants. 


t Zemindaree business” is not such business as fg 
intended by Act XI of 1865 s. 8; and mookhtars and 
kurpurdauzes anyag it on are not servants or agents 
within the meaning of a, 11. 

Where zemindars from the mofussil come in occasion- 
ally to the head-quartera of a Small Cause Court to 
prosecute or defend suits, settle business with creditors 
or for social intercourse or medical treatment, and remain 
in their boat or put up in the house of their mookhtars 
and kurpurdauzes, they cannot be said to havea “ lodg- 
ing” within the limits of the Court such as is intended 
by s. 8, Explanation A. 


Case.—I navn the hongr, under Section 22 
Act XI of 1865, to solicit the opinion of the 
Hon’ble Court on the points statedbelow. 

I beg respectfully to state that, in the five 
cases noted in the margin, ex parle decrees 
were passed against the same defendants in 
favor of different parties for money due on 
bond as well as for price of a ticles supplied. 
In their execution the decrees, on the objec- 
tion of the defendants, being ordered to be set 
aside and new trials ordered, the defend- 
ants now object to the jurisdiction of this Small 
Cause Court on the grounds that they are 
permanent inhabitants of Zillah Furreedpore ; 
that they did uot dwell or work for gain 
in person or by servantor agent within the 
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local limits of the jurisdiction of this Court 
at the time of the commencement of the suits, 
or when their cause of action arose, and they 
had no lodging for any temporary purpose at 
those times within such limits; that they 
have landed property in this district situated 
beyond the limits of the jurisdiction of the 
Court, to look after the management of which 
they generally remain in the interior, and only 
occasionally come in the station where the 
o Small Cause Court is situated, to prosecute 
or defend suits between themselves and their 
ryots or shareholders in other Courts, or for the 
poke of merely enjoying the company of 
friends in the town, or to take proper medical 
treatment when they are ill, or to settle busi- 
ness with their other creditors and borrow 
money from them, they cemeand live for a week 
or a fortuight or so each time, and sometimes 
remain in their boat or put up in the 
house of their mookhtars and other kurpur- 
dauzes employed for the purpose of conduct- 
ing all sorts of cases arising in their zemin- 
daree; that they had mercantile transactions 
within the jurisdiction of the Court long 
before the cause of action in the present cases 
arose, but since they have not carried any 
business or dwelt in person or by servant or 
agent within its limits for any other purpose 
than those stated before, It is true that their 
mookhtars and kurpurdauzes dwell within 
the jurisdiction of this Court, but that does 
not make them (defendants) constructive 
dwellers within such 
jurisdiction, and they 
cite precedent to that 
Sutherland’s Small Cause effect as noted in the 
Court Reference. : 
margin. 

The plaintiffs, on theother hand, say that the 
above case was decided while Act XLII 
of 1860 wasin force. Under Section 4 of 
that Act, which is repealed, the jurisdiction 
of the Small Cause Court was confined to a 
defendant who at the time of the comence- 
ment of the suit dwelt or personally worked 
for gain wathin its local limits. Now, under 
Section 8 Act XI of 1865 (present Small 
Cause Court Act), a suit will lie against a 
person if he shall dwell or personally work for 
gain orcarry on buisness within the local limits 
of the jurisdiction of such Court, or if the 
cause of action arose within the said local 
limits and the defendant at the time of com- 
mencement of the suit shall by his servant 
or agent carry on buisness or work for gain 
within those limits. In Explanation (a) of 
the above Section, it is provided that when 
a person has a permanent dwelling at one 
place and also a lodging at another place for 


Jamulloon Nissa vs. 
Mofeesun Nissa, dated 15th 
April 1862, page 18 of 


` 
e 


a temporary purpose only, he shall be deemed 
to dwell at both places in respect of any 
cause of action arising at the place where he 
has such temporary lodging. Again, in Sec- 
tion 11 of the Act, it is provided, that service 
of summons on any servant or agent by whom 
the defendant may carry on business or work 
for gain shall be good service upon the de- 
fendant, if such servant or agent at the time 
of such service personally carries on business, 
or works for gain for.the defendant, within 
the jurisdiction of the Court in which the 
suit is brought. They cite a precedent noted 

in the margin, in 


. Ta Da vs. ra wbich the meaning of 
dated 27th Apri] i867, Ci- the word : dwelling’ 18 
vil and Crinunal Reporter. explained, and also 

held that ‘a ' suit 


against a defendant will lie in his temporary 
place of abode instead of im the “place of his. 
permanent dwelling when he spends the 
greater part of his time in the former place. 
I, therefore, firstly beg most respectfully, under 
the circumstances stated above, the opinion 
of the Hon’ble Court thatif, when the causes 
of action in all these cases arose, the defend- 
ants had, within the local limits of the juris- 
diction of this Court, where at the commence- 
ment of the suits, their mookhtars and 
knrpurdauzes to conduct suits and carry on 
business connected with their zeminderee 
affairs, whether the defendants under the 
latter part of Section 8 Act XI of 1865 
can be considered were carrying on business 
or working for gain within those limits by 
their servant or agent? If so, I have the 
honor secondly to ask that if the defend- 
ants occasionally come and live for short 
periods within the limits of the jurisdiction 
of the Court in the manner and for the pur- 
poses before stated, whether it can be beld that 
they had their temporary lodging within such 
limits as provided in Explanation (a) of the 
Section by which the jurisdiction has been 
extended. Thirdly, as the stmmons in some 
of these gases were served on the above 
mookhtars and kurpurdauzes, whether the 
substituted service on agents or servants 
contemplated in Section 11 of the Act can 
be held good service also in the present case. 
Clearly to remove my doubts, I lastly beg 
more respectfully to ask, whether the business 
contemplated in Section 8, and the termsagent 
or servant in Section 11, are intended to com- 
prise as such in general or only mercantile 
business and agents or servants employed for 
those purposes. Iam of opinion that those 
words are used there to signify only the latter, 
and not zemindaree business or agents or 


1873. ] Civil 


i 


be 
servants employed only to 
zemindaree business, 


The judgment of the High Court was 
delivered as follows by— 


Couch, C.J—As to the first question 
raised, we are of opinion that what is called 
by the Small Cause Court Judge “ zemin- 

daree business” and is so described in the 
case, ig not such a business as is intended 
by Section 8 Act XI of 1866; and that 
these defendants were not by their servants 
or agents carrying on business or working 
for gain within the limits of the Small Cause 
Court. 


As to the second question, namely, whether 
it can be held that the defendants had a 
temporary lodging within the limits 
of the Court as provided in Explana- 
tion (a) of Section 8, it is not stated that at 
the time the suit was commenced they were 
at such lodging. It would seem from the 
third question regarding the mode of service 
of the summons, that they were not when 
the suit was commenced at any lodging with- 
in the limits of the Small Cause Court. But 
apart from that, it appears to us that the 
facts stated in the case do not show a lodging 
such as is intended by Explanation (a). 


As to the third question, about the service 
of the summons, we are of Opinion that the 
servant or agent mentioned in Section 11 is a 
servant or agent as described in Section 8, 
aud that the mookhtars and Kurpurdauzes 
carrying on what is called “zemindaree 
business” are not servants or agents within 
the meaning of Section 11 upon whom the 
summons might be served. 
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th April 1878, 


Present: 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Decree— Construction. 6 


Case No. 212 of 1872. 


Miscellaneons Appeal from an order passed 
by the Judge of West Burdwan, dated 
the 23rd December 187}, reversing an 
order of Moonsiff of Radhanuggur, dated 
the 28rd September 1871, 


Cbhunder Mohun Thakoor and another 
(Intervenors) Appellants, 


VETEUS 


Chunder Thaokoor and 
(Decree-holders) Respondents. 


Amirto others 


Baboo Umbika Churn Bose for Appellants, 


we a 


Baboo Ashootosh Hookerjee for Respondents, 


Where a case was “ decreed with costs and damages,” 
the decree not indicating what damages were to be paid, 
or who were the’ persons made liable, the first Court 
was held to have dealt reasonably in construing it with 
the recital which preceded those words, and a portion of 
the judgment which was set out on the decree. 


Markby, Ji—We think that in this case 


the order of the district Judge must be set 
A—5d1 





aside, and the order of the W~ 
The decree, which is now sought to be exe- 
cuted, was drawn up in a most slovenly man- 
ner, and has caused great deal of trouble and 
litigation between the parties. If we look 
at it in the narrow way in which we are 
asked to look at it by the respondent, and in 
which the District Judge has looked at it, 
ewe think that the decree as it stands cannot 
be executed. It says, that “the case be 
decreed with costs and damages,” and then 
follows a schedule of costs incurred by each 
party concerned, but not in the least indicat- 
ing what damages are to be paid, and who 
are the persons made liable under the decree. 
But if we look at it as the first Court had 
looked at it with the recital which precedes 
these words, and the portion of the judgment 
which had been delivered by the Deputy 
Collector, and which is set out in the decree, 
we think the reasonable construction to be 
put upon the decree is that which was put 
upon it by the first Court, namely, that the 
two persons who are now appellants before 
us are not liable under it. Tho order of the 
Lower Appellate Court will, therefore, be set 
aside, and the order of the Moonsiff restored. 
The respondent must pay the costs of this 
Court and of the Lower Appellate Court, 


The 18th April 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble F. B. Kemp, 
Judge. 


Joint Possession—Dispossession—Cause of 
Action—Limitation, 


Case-No. $65 of 1872. 
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froma decision passed by 
the Judge of Rajshahye, dated the 27th 
March 1872, modifying a decision of the 
Subordinate Judge of that district, dated 
the 2nd May 1871. 


Jadub Chunder Sandyal (Plaintiff) 
Appellant, 


versus 


Cad 

Bhyrub Chunder Sandyal and another 
(Defendants) Respondents. 

è 


Baboos Mohinee Mohun Roy and Bhyrub 
Chunder Banerjee for Appellant, 


Baboos Kalee Mohun Doss, Doorga Mohun 
Doss, and Issur Chunder Chuckerbutiy 
for Respondents. 










Where parties are living together in commensality, ` 


and in joint possession of property, no cause of action 
arises to one of them for the recovery of his share until 


he is dispossessed by the other, and limitation runs from 


the date of such dispossession. 


Couch, C.J.—Tum Judge says that the 
evidence of the plaintiffs witnesses proves in 
his opinion that the plaintiff and the first 
defendant are living together in commen- 
sality, and in respect of this property that they 
were in joint possession of 8 annas thereof ; 
that the witnesses he names prove that much 
and no more, and that to that extent they are 
corroborated by the admission of the defend- 
ants, and upon that state of facts, he decides 
that the suit of the plaintiff is barred as to 
4 annas by the law of limitation, because in 
his opinion the onus was on the plaintiff to 
prove that he had been in his sole and exclu- 
sive possession of 8 annas, which he claims 


servants employed only to 
xemindares business. 


The judgment of the High Court was 
delivered as follows by— 


Couch, C.J—As to the first question 
raised, we are of opinion that what is called 
by the Small Cause Court Judge “ zemin- 
- daree business” and is so described in the 
case, is not such a business as is, intended 
by Section 8 Act XI of 1865; and that 
these defendants were not by their servants 
or agents carrying on business or working 
for gain within the limits of the Small Cause 
Court. 


As to the second question, namely, whether 
it can be held that the defendants bad a 
temporary lodging within the limits 
of the Court ns provided in Explans- 
tion (a) of Section 8, itis not stated that at 
the time the suit was commenced they were 
at such lodging. It would seem from the 
third question regarding the mode of service 
of the summons, that they wera not when 
the suit was commenced at any lodging with- 
in the limits of the Small Cause Court. But 
apart from that, it appears to us that the 
facts stated in the case do not show a lodging 
such as is intended by Explanation (a). 


As to the third question, about the service 
of the summons, we are of opinion that the 
servant or agent mentioned in Section 11 is a 
servant or agent as described in Section 8, 
aud that the mookhtara and kurpurdauzes 
carrying on what is called “zemindaree 
business” gre not servanta or agents within 
the meaning of Section 11 upon whom the 
summons night be served. 





er aa / 
Present: 


The Hon’ble W. Markby and E. G. Birth, 
Judges. 


Decree— Construction. 


Case No. 212 of 1872. 


Miscellaneons Appeal from an order pass d 
by the Judge of West Burdwan, dated 
the 23rd December 1871, reversing an 
order of Moonsiff of Radhanuggur, dated 
the 28rd September 1871. 


Cbhunder Mohan Thakoor and another 
(Intervenors) Appellants, 


PETSUS 


Amirto Chunder Thokoor and 
(Decree-holders) Respondents. 


other. 


Baboo Umbika Churn Bose for Appellante. 


Baboo Ashootosh Hookerjee for Respondents, 


Where a case was decreed with costa and damages,” 


the decree not indicating what damages wee to be paid, 
ot who were the parsons made liable, the first Couri 
was held to have dealt reasonably in construing it with 
the recital which preceded these words, and a portion of 
the judgment which was set out on the decree. 


Markby, J.—W 
the order e^ 


nr 

asiy sind the order of the hence 
The decree, which is now sought to be exe- 
cuted, was drawn up in a most slovenly man- 
ner, and has caused great deal of trouble and 
litigation between the parties. If we lovk 
atit in the narrow way in which we are 
asked to look at it by the respondent, and in 
which the District Judge has looked at it, 
ewe think that the decree as it stands cannot 
be executed. It says, that “the case be 
decreed with costs and damages,” and then 
follows a schedule of costs incarred by each 
party concerned, but not in the least indicat- 
ing what damages are to be paid, and who 
are the persons made liable under the decree. 
But if we look at it as the first Court had 
looked at it with the recital which precedes 
these words, and the portion of the judgment 
which had been delivered by the Deputy 
Collector, and which is set out in the decree, 
wo think the reasonable construction to be 
put upon the decree is that which was put 
upon it by the first Court, namely, that the 
two persons who are now appellants before 
us are not liable under if. The order of the 
Lower Appellate Court will, therefore, be set 
aside, and the order of the Moonsiff restored. 
The respondent must pay the costs of this 
Court and of the Lower Appellate Court. 


The 18th April 1673. 


Present: 


The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Howble F. B. Kemp, 
Judge. 


in F -eession——Dispossession—Cause of 
— Limitation. 


ee” 
Pom a decision passed by 
the Judge of Rajshahye, dated the 27th 
March 1872, modifying a decision of the 
Subordinate Judge of that district, dated 
the 2nd May 1871, 





Jadub Chuuder Sandyal (Plaintiff) 
Appellant, 


versus 


# 


Bhyrub Chunder Sandyal and another 
(Defendants) Respondents. 


Baboos Mokinee Mohun Roy and Bhyrub 
Chunder Banerjee for Appellant. 


Baboos Kalee Mohun Doss, Doorga Mohun . 
Doss, and Issur Chunder Chuckerbutty 
for Respondents. 


Where parties are living together in commensality, 
and in joint possession of property, no cause of action 
fiises to one of them for the recovery of his share until 
he is dispossessed by the other, and limitation runs from 
the date of such dispoasession. 


Couch, C.J.—Tue Judge says that the 
evidence of the plaintifs witnesses proves in 
his opinion that the plaintif and the first 
defendant are living together in commen- 
sality, and in respect of this property that they 
were in joint possession of 8 annas thereof ; 
that the witnesses he names prove that much 
ond no more, and that to that extent they are 
corroborated by the admission of the defend- 
ants, and upon that state of facts, he decides 
that the suit of the plaintiff is barred as to 
4 annas by the law of limitation, because in 
his opinion the onus was on the plaintiff to 
prove that he had been in hia sole and exclu- 
sive possession of 8 annas, which he claims 
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some time within 12 years of the institution 
of the suit. In that opinion, we think, he was 
entirely wrong. If the plaintiff had been, as 
the Judge finds he had, within 12 years in 
possession with the.defendant of the whole 
of the 8 annas, if it was nota separate but a 
joint possession, not a possession by the de- 
fendant of a certain portion and by the plaint- 
if of a certain other portion, but a posses- 
sion by both, the plaintiff would have no cause 
of action for the recovery of the property 
until he was turndétl out of possession by the 
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The 18th April 1873. 


Present : 


The Hon’ble Sir Richard Couch, Kt., Chiey 
Justice, and the Hon’ble F. B. Kemp, 
Judge. 


Code of Criminal Procedure ss. 308, 310, 311, 
Civil Courts—Jurisdiction. 


Case No. 1012 of 1872. 


defendant. His cause of action would bea | Special Appeal froma decision passed by 


dispossession by the defendant, and upon the 
finding of the Judge that did not take place 
more then 12 years before the suit was 
brought. Therefore, the Judge was wrong in 
holding that the law of limitation applied to 
the case. The only question now is whether 
lt being necessary to reverse his decree, we 
ought to remand the case for any enquiry as 
to the title of the defendant under this alleg- 
ed heb&. We think, looking at the finding 
of the first Court and what is stated in it 
about the nature of the evidence produced in 
support of this heba, we should be wrong in 
ordering such an enquiry ; for if the Appel. 
late Court were to come to a conclusion that 
the heb is proved upon the materials which 
are on the record, it would be in our opinion 
a most improper finding. We are not bound 
to remand the case, and we think under the 
circumstances that we ought not to do go. 
All that we should do is to reverse the deci- 
sion of the Appellate Court and allow the 
lecree of the first Court to stand. The do- 
ree of the Appellate Court will be reversed, 
ind the appellant will have the costs of this 
ippeal, 


the Subordinate Judge of Dinagepore, 
dated the 28th March 1872, reversing a 
decision of the Moonsiff of that district, 
dated the 380th September 1871, 


¢ 


Meechoo Chunder Sircar and others 
(Plaintiffs) Appellants, 


versus 


J. H. Ravenshaw, Magistrate of Dinagepore, 
for self and on behalf of the Government 
(Defendant) Respondent. 


Baboos Romesh Chunder Mitter and Rajen- 
dro Nath Bose for Appellants. 


Mr, Bell and Baboo Unnoda Pershad 
Banerjee for Respondent. 


The Magistrate, considering phkrintiffs’ mud Zotha tobe . 
an obstruction on a public thotoughfare, made an order 
under s. 808 Criminal Procedure Code. Plaintiffs being 
dissatisfied with the order, applied undét 8, 810 for a 
jury to try the order. A jury was appointed, who found 
that the order was reasonable and proper, and that the 
building was an obstruction. Plaintiffs then sued the 
Magistrate, complaining that by his order the building 
had been demolished, and the materials carried away and 
claiming the value of the materials and recovery of the 
land: 


HELD, with reference to a. 811, that the suit would not 
lie: and that the decision of the jury as to the proprie- 
torship of the land could not be questioned in a ciyil 
suit, 


=, for, after the passing of such order. 


346 
Be 

Couch, C.J.—In this case it appears that 
the Magistrate, considering there was an un- 
lawfol obstruction or nujsance on a public 
thoroughfare by the buildings which are 
called in this suit the plaintiffs’ mud kotha, 
made an order under Section 808 of the Code 
of Criminal Procedure. The plaintiffs, dis- 
satisfied with the order, availed themselves of 
*the power given to them by Section 810, and 
applied to have it tried by a jury whether 
the order of the Magistrate was p right and 
proper one, A jury was appointed, and 
their finding was that the order was reason- 
able and proper. They also found that this 
building of the plaintiffs was an obstruction 
to the public thoroughfare, The present 
suit is brqught against the Magistrate, the 
plaintiffs complaining that by his order the 
building had been domolished, and the earth 
had been taken away for the purpose of re- 
pairing the adjacent public road, and claim- 
ing Rs. 200 for the value of the materials 
of the building and asking for the recovery 
of the land as to which the suit is valued at 
Rs, 800. 


Civil 


Now, Section 311 says that no suit or 
action shall be entertained in sny Court in 
respect of anything necessarily or reasonably 
done to give effect to the order of the Magis- 
trate after the finding of the jury where 
there is a jury, and where no jury is applied 
In re- 
gard to the damages -claimed for the demoli- 
tion of the building, they are clearly claimed 
for something which was necessarily and 
reasonably done to give effect to the order 
for removing the obstruction. 
within the terms of Section 311, aud no ac- 
tion can be brought for it. ‘Then, in regard 
to the part of the claim which is for the re- 
covery of the land, although it is putin that 
shape, it ia in reality an action against the 
Magistrate on account of the plaintiffs hav- 
ing been dispossessed of what they say is 


It is piainly 
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their land in carrying out this order. If 
there is any cause of action against the Ma- 
gistrate, it is that he has dispossessed the 
plaintiffs of their land, and he has only done 
so in giving effect to au order made under 
Section 308 of the Code of Criminal Proce- 
dure. State the nature of the plaintiffs’ 
claim in any way you may, it comes within 
that Section. 


There is another objection to the plaintiffs 
being allowed to sue for the recovery of the 
land ; they say, in fact, the land is our pri- 
vate property ; there is no public road or way 
over it, and it is no part of a thoroughfare, 
and so we claim to have possdSsion of it 
given tous. But the question as to whether 
it is partofa public thoroughfare has been 
tried in the manner which the law has pro- 
vided in the Code of Criminal Procedure, 
namely, by a jury, and it has been found 
against them. We say nothing as to the 
propriety of that decision (probably it is a 
very right and proper one), as we have no- 
thing to do with that now. The plaintiffs 
have had what the law gives them, the right 
to have the question determined by a jury 
partly selected by themselves, and a majority 
of the jury has found against them. They 
are not at liberty to bring a suit in the Civil 
Court to have the question tried again, and 
in fact to have the order of the Magistrate 
under Section 808 and the finding of the jury 
reversed, and the whole matter reopened. 
The consequence of that, as *pointed out by 
the Lega? Remembrancer, would be that 
there might be another order by the Magis- 
trate, another jury appointed, another similar 
finding, and then another suit, and so on. 
The law does not allow that. ° 


There are no grounds, therefore, for this 
appeal, which must be dismissed with costs. 
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The 18th March 1873. 


Present : 


Hon’ble L. S. Jacksoh and Dwarkanath 
Mitter, Judges: 


Suit—Pro forma Defendants—Act VIII 
(B.C.) of 1869 s. 29. 


Cuse No. 423 of 1872. 


nal Appeal from a decision passed by 
se Subordinate Judge of Tipperah, 
uted the Tth December 1871, affirming 
decision of the Additional Moons ff of 
anch Pookoreah, dated the 10th April 
yar 


ga Gobind Sen (ong of-the Defendants) 


Appellant, 
d VETSUS 
ind Chunder Doss and another (Plaintiffs) 
Respondents. 


00 Doorga Mohun Doss for Appellant. 
00 Bungshee Dhur Sen for Respondents. 


a suit against ijaradars for arrears of rent where 
iff made his co-sharers pro formå defendants, it 
(LD that this circumstance did not alter the real 
cter of the suit which would fall under Act VIII 
) of 1869 8. 29, and be governed by a limitation 
‘ee years, 


tckson, J.—Tux plaintiff in this case 
. the defendants, who are ijaradars of the 
erty in which he was a joint owner or 
arer, for arrears of rent extending over 
period of six years. He first brought 
uit in the Revenue Court, and inasmuch 
ie co-sharers had not joined him in that 
he made them co-defendants, It does 
ippear that the plaintiff sought any relief 
ost these co-defendants, bat by reason of 
> being parties to the suit, it was held by 
vision Bench of this Court that the suit 
constituted’ could not proceed in the 
enue Court. The plaintiff, tharefore, has 
instituted the suit in the Civil Court. 
ras brought in February 1871, therefore 
stime after the Bengal Law Act VIII of 
) came into operation. 
he defendants objected that, under the 
of linlitation applicable in the case, no 
3 than three years’ rent could be recover- 
but the Subordinate Judge has held, 
ming the decision of the Moonsiff, that 
e 16 Section 1 Act XIV of 1859 ap- 
i to the case. 
‘appears tô us that, although the co-shar- 
were made pro forma defendants in the 


case, that does not alter the real character | 
the suit, which is to recover arrears of ren 
and that therefore the provisions of Sectic 
29 Act VIII of 1869 apply to the cus 
That being so, even allowing plaintiff the spac 
of nine months and eighteen days duriz 
which his previous suit was pending, it seen 
that all claim for rent beyond three years 
out of time. This case is clearly distingui»! 
able from the case reported at page 39i 
Volume XII, Weekly Reporter. There 
was held that the subject of the plaintif 
claim was not rent, it being sought to enfor 
certain liabilities arising out of equities | 
against parties who were not the ostensib 
tenauts. We think the judgment of tl 
Lower Court must be modified on this que 
tion, The plaintiff will get a decreo for on 
three years’ rent, Each party will pay L 
own costs, 


The 19th March 1873. 


Present: 


The Hon’ble Louis S. Jackson and Dwark 
nath Mitter, Judges. 


Enhancement—Ejectment—Tenan’s Rights. 
Case No, 462 of 1872. 


Special Appeal from a decision passed | 
the Judge of 24-Pergunnakhs, dated t 
28th December 1871, modifying a de 
sion of the Moonstiff of Alipore, dat 
the 29th December 1870. 


Menazooddeen Goledar (one of the Defen 
auts) Appellant, 


versus 


Moonshee Kaleemooddeen Ahmed (Plainti: 
Respondent. 


Baboo Gopal Lall Mitter for Appellant 
Baboo Sham Lall Mitter for Respondon 


® 
A tenant in possession under a pottah, and after ex 
cution of a kuboolent, is entitled to the usual notice befi 
he can be evicted, or his rent enhanced, by a deorce 
Court. Hecannot be made liable to enhancement 
ejectment in a suit against a third party where he 
merely made a defendant. 


Jackson, J.—Tue plaintiff in this ca 
sued upon a categorical full allegation to tl 
effect that the defendant, one Arman Goledg 
held under him a parcel of land, being pa 
of what’ are called ‘‘ canal surplus lands 
that this Arman Goledar had been serve 
with a notice of enhancement on the grou) 
that he was holding land in ae of wh 

A—_— 


ai ——— I n a a d 


he paid rent for; that the defendant had 
agreed to pay such enhanced rent, but had 
not paid it. The suit, therefore, was to evict 
nh Goledar from the Jand so held by 


Arman Goledar appeared in answer to the 
summons, and stated that not he, but one 
Menazooddeen, the special appellant before 
us, was iu occupation of the land, and he 
prayed that Menazooddeen might be made a 
e defendant in the suit, which was done. 


The suit coming on for trial before the 
Moonsiff, he held that’ the plaintiff was 
entitled to recover possession of the land by 
ejecting Mennzooddeen, and he further 
declared, that “the amount of wassilat from 
September 1868 to the date when plaintiff 
shall take possession in execution shall be 
ascertamed in execution,” but inasmuch as 
he considered that Arman had laid himself 
open to the plaintifs claim by having 
appeared hefore the Deputy Collector and 
made some statement in respect of the land, 
he ordered him to pay his own costs. 


Both the defendants appealed to the Dis- 
trict Court separately, and the Judge order- 
ed, modifying the decree of the Court below, 
that Menazooddeen must be ejected, and that 
the plaintiff was to receive from him “ com- 
“ pensation at the rate of Rs, 94-8 per 
“annum, from the commencement of his 
“ own lease, that is to say, from September 
“ Ist 1868 to December 138th 1869, being the 
“ date on which Menazooddeen was made a 
“ party to the suit, and from that date to the 
“date on which he may recover possession 
“of the land at the rate of Rs. 283-8 
“per annum.” The Judge justifies this 
decree as to the rate: of rent or com- 
pensation which he adjudges against 
Mennzooddeen on the ground that “ from 
“ the time he was made a defendant to this 
“ suit, he bad notice that if he continued to 
“ hold the land, he must pay rent for it at 
“the rate of Re. 3 per cottah per men- 
‘sem, or for the whole piece Rs. 283-8 
“per annum.” The Judge goes on :— 
“ The plaintiff had a fall night to demand 
“ that réntal as the condition of the reten- 
& tion of the land, and to obtain compensa- 
“tion at the same rate as the land was not 
* relinquished. Nor is the claim exorbitant, 
“as the plaintiff pays Rs. 575 per annum 
“ for 1 beegah 11 cottahs 8 chittacks, which 
“jis at a rate of somewhat more than Rs. 
“ 1-8 per cottah per mensem, and Menazood- 
‘“ deen, occupies the best portion of the 
as plot”? 


We confess we are unable. to see on what 
ground Menazooddeen is liable to be ejected 
or ordered to pay the rate of compensation 
as directed in this suit. Menazooddeen, it 
seems, had got a pottah, and executed a 
kubooleut for this land. We are, therefore, 
fuirly entitled to assume that the plaintiff 
knew, or if he chose might have known, that 
it was so. At any rate he might have 
known that Menazooddeen was in possession 
of the land, and yet he brings the suit on the 
deliberate statement that Arman was in 
possession of the land and had made default. 
How, under these circumstances, Menazood- 
deen could be affected by any notice on 
Arman to pay enhanced rent, or be made 
liable to be ejected, we are at a loss to 
understand. He being the tenant on the land 
was entitled to the usual notice before he 
could be evicted or his rent enRanced by a 
decree of the Court, but we do not see how 
in a suit against Arman in the midst of the 
agricultural Bengalee year he could be made 
liable to pay three times the rent he paid 
before or in default he ejected. We think, 
therefore, that the suit against Menarood- 
deen must fail, and considering the circum- 
stances of the case from which one can 
hardly help thinking that the suit brought 
against Arman wes fraudulently brought 
with knowledge that Menazooddeen was the 
tenant, it seems to us that what the Court 
below should have done was to dismiss the 
whole suit. We think the judgments of the 
Lower Courts must be reversed, and the ‘ 
plaintiff's suit as against Menazooddeen dis- 
missed. ‘That portion of the decrees of the 
Lower Courts which directs Arman to pay 
his own costs shall stand. The special 
appellant will have his costs in all the Courts. 





The 21st March 1878. 


š Present : 
The Hon’ble Dwarkanath Mitter and E. G. 
Bireh, Judges. 


Issues—Acquiescence—Jurisdiction, 
Case No. 822 of 1872. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Hooghly, 
dated the 24th February 1872, reversing 
a decision of the Moonsiff of Jehanabad, 
dated the 21s¢ August 1871, 


ad 


et a a: 


ts 


Gopal Chunder Ghose and another 
(Plaintiffs) Appellants, 


DETsUus 


[incowree Mundul and others (Defendants) 
Respondents. 


Baboo Umbica Churn Banerjee for 
Appellants. 


Baboo Kumlakant Sen for Respondents. 


In a suit to recover a share (of land) which; had been 
old by e eldest brother, the pied of the 
\ousehold, to defendants ! and 2, where the first pra 
ipon the issue wheth e prope had been pur 
iefore separation and with self-acquired funds, decided 
n favor of plaintiffs, and gave them a decree, the Lower 
\ppellate Court ae that plaintifis had’ held joint 
;ossession, nevertheless from certain circumstances in 
he case concluded that the sale had been with their 
cquiescence and dismissed the suit: 

ERD, that dhe Lower Appellate Court had no authority 
3 ibe after having found the only issue in the plaint- 
8 favor. 


Mitter, J—THeE plaintiffs in this case are 
he brothers of defendant No. 3, and’ they 
rought this suit to recover possession of a 
wo-third share of certain lands, which has 
een sold by the said defendant to the defend- 
ints Bipro Dass Mundal and ‘Pincowree 
Wundul. 

The only issue joined in tho Court of first 
nstance was “whether the property in 
‘dispute was purchased before or after the 
‘separation of the plaintiffs and defendant 
“No. 3, or whether it was purchased with 
* Doytary’s own self-acquired funds.” The 
irat Court determined this issue in favor 
of the plaintiffs and gave them a decree. 

On appeal, the Subordinate Judge has 
reversed the decision of the Moonsiff for 
rensons which, we are bound to say, appear 
‘0 us to be inconsistent with the pleadings of 
the parties and the evidence adduced by 
‘hem in support of their respective allega- 
tions. ‘The Subordinate Judge distinctly 
admits in his jadgment that the family was 
joint, and that the lands in dispute. had been 
in the joint possession of all the three 
orothers, that is to say, of the plaintiffs and 
defendant No. 8. But the Subordinate 
Judge goes on to say :—“ As defendant No. 
3 alone brought that suit as eldest and 
nanager Of the household, and plaintiff did 
30t object to the compromise, and defendant 
was held unmolested possession since the 
purchase from defendant number 8, I cannot 
help concluding that the previous suit was 
instituted and compromised, and the property 
3old to defendant with the consent of the 
mother, and that defendant No. 8 under 


cover of his mother has brought this suit tc 
take back the two-thirds which were sold in 
good faith at the time and possession deli. 
vered over to the defendants.” 

We are clearly of opinion that the Subor- 
dinnte Judge had no authority to dismiss the 
plaintiffs’ suit on these grounds, after having 
found the only issue joined in the Court of 
first instance in the plaintiffs’ favor. 

There was no plea of acquiescence or of 
ratification set up by the defendants Bipro 
Dass and Tincowree, and in-fact no-such plea 
could: have been set up by them at least witl» 
reference to one of the plaintiffs, who is still 
a minor. 

Under suck circumstances, we are bound 
to reverse the decision of the Subordinate 
Judge, and to affirm that of the Moonsiff, the 
only issue joined in the Courts below having 
been found in the plairtiffs’ favor. 

The defendants Tincowres Mundal and 
Bipro Dass Mundul must pay the whole of 
the costs of this litigation. 


The 21st March 1878. 


Present: 


The Houn’ble Dwarkanath Mitter and E. G. 
Birch, Judges. 


Ejectment—Mokururee Istomoraree Jjeradar— 
Amendment of a Decree. 


Case No. 667 of 1872. 


Special Appeal’ from a decision passed by 
the Officiating Judge of Cuttack, dated 
the 22nd December 1871, reversing a 
decision of the Assistant Collector of that 
district, dated the 4th September 1871. 


Mohunt Butoram Doss (Defendant) 
Appelland, 


versus 


Jogendro Nath Mullick and others¢Plaintifis) 
Respondents. : 


Baboos Obhoy Churn Bose nnd Mohen- 
dro. Lall Mitter for Appellant. 


Baboos Gopal Lall Mitter and Grish 
Chunder Ghose for Respondents. 


The liability te ejectment, of the holder of a moku- 
ruree istomoraree ijarah, is to be determined by the 
conditions of his lease, and not by the provisions of Act 
X of 18093. 21. : , 

For a Judge to amend his decree in the absence ola 
defendant, and without previous notice to him, fy to ast 
without authority and contrary to law, 
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. Mitter, J.—Is this case we are not pro- 
pared to hold that the Judge has committed 
any error in law in finding upon the evidence 
that the rent of the defendant’s tenure was 
payable according to the Velaity, and not 
according to the Bengalee, year. The pottah 
and razeenamah relied upon by the special 
appellant do not contain any express provi- 
gion on the point. It is true that the kist- 
bundee recorded at the foot of the pottah 
commences with the month of Bysack and 
ends with that of Chyet; but as the names 
of the months are identical in both the 
calendars, we are not prepared to say that 
the conclusion arrived at by the Judge is 
contrary to the terms of the written engage- 
ment between the parties, or that the evi- 
dence upon which that conclusion is based 
ought not to have been admitted and acted 
upon by him. Weare of opinion, however, 
that the decree for ejectmont cannot stand. 

The plaintiff stated in his plaint that an 
arrear of rent having fallen due to him, and 
the month of Jeit of the Velaity year having 
expired, the defendant was liable to be eject- 
ed from his tenure. This reference to the 
expiration “of the month of Jeit of the 
Velnity year” was evidently made for the pur- 
pose of bringing the case within that portion 
of the 21st Section of Act X. of 1859 which 
says “whenan arrear of rent remains due from 
“ any ryot at the end of the Bengalee year, 
“or atthe end of the month of Jett of the 
“ Fuslee or Velatty year, as the case may 
“be, such ryot shall be liable to be ejected 
“from the land in respect of which the 
€ nrrear is due.” But the defendant is the 
holder of a mokururee istomoraree ijarah, 
and not a ryot. It is, therefore, clear that his 
liability to be ejected from his tenure is to be 
determined by the conditions of his lease, 
and not by the provisions of the Section 
above referred to.. 

Now, the right of, reentry reserved by the 
pottab, by which the defendant’s tenure was 
created, can, under the express terms of that 
document, be exercised only when there is 
an arrear of rent due at the end of the year, 
the ‘words used being “Sal Tamamee 
Akheeree.” It appears, however, that the 
persent suit for ejectment was brought in the 
month.of Assar, that is to say, more than 
two months previous to the expiration of the 
Velaity year, and the arrears claimed are 
admitted’to be arrears due for the three pre- 
vious months, namely,Jeit, Bysack, and Chyet. 
Under such circumstances, it is clear that 
those grrears cannot be treated ns arrears 
remaining due at the end of the year, and that 


the plaintiffs claim for ejectment, so far as 
itis based upon the non-payment thereof, 
must necessarily fall to the ground. 

There is another point connected with the 
decree of the Lower Appellate Court with 
reference to which we wish to make a few 
remarks. It appears that the cnse was 
heard by that Court on the 21st December 
187], anda decree made in the plaintifi’s 
favor in the following terms, namely, 
“appeal decreed with costs. The defendant 
“will be ejected unless the amount decreed 
“igs paid within fifteen days of the date of 
“this order.” Subsequently, but on what 
day and at whose request jt does not appear 
from the record, the Judge amended the 
decree in the following terms :—“ Appeal 
“decreed with costs. The defendants will 
“ be ejected unless the amount decreed, and 
“also the amount previously deweed, name- 
“ly, 1,389-7-1, is-paid within fifteen days 
“from the date of this order.” Now it is 
admitted by the respondent that this amend- 
ment was made in the absence of, and with- 
out any previous notice to, the defendant, 
appellant; and itis consequently clear that 
the Judge has acted contrary to the authority 
vested in him by law in amending the 
decree in the absence of the defendant, and 
thereby rendering him liable to be ejected 
for the non-payment of a sum of money 
which had not been included in the original 
decree passed against him. It is scarcely 
necessary for us to remark that an amend- 
ment of this description must be treated as 
conirary to law, and that the Judge was 
quite wrong in altering the decree in the 
manner in which he has altered it. Under 
these circumstances, the amended decree 
must be set aside. 

The result of our decision is tbat the 
decree of the Lower Appellate Court, so far as 
it awards to the plaintiff the sum of 
Rs. 182-8, will stand, but that portion of the 
decree which directs the ejectment of the 
defendantg will be set aside. We think, 
under the circumstances of this case, each 
party ought to pay his own costs in this 
Court as well as in both the Lower Courts. 

It has been brought to our notice that the 
defendant has been already ejected ‘in 
execution of the decree passed against him by 
the Lower Appellate Court. This fact does 
not seem to be disputed by the respondent, 
and we, therefore, direct the Court which 
executed the decree to restore the defendant 
to possession, with mesne profits from the 
date of ejectment to the date of such restora- 
tion. l 
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Gopal Chunder Ghose and another 
(Plaintiffs) Appellants, 


DETSUS 


Tincowree Mundul and others (Defendants) 
Respondents. 


Baboo Umbica Churn Banerjee for 
Appellants. 


Baboo Kumlakant Sen for Respondents. 


In a suit to recover a share (of land) which: had been 
sold by plaintiffs eldest brother, the man of the 
household: to defendants 1 and 2, where the ‘frst Court, 
upon the issue whetherthe property had been purchased 
before separation and with self-acquired funda, decided 
in favor of plaintiffs, and gave them a decree, the Lower 
Appellate Court admitting that plaintiffs had’ held joint 
possession, nevertheless from certain circumstances im 
the case concluded that the sale had been with their 

iescence and dismissed the suit: 

ERD, that Whe Lower Appellate Court had no authority 
to do so, after having found the only issue in the plaint- 
iffa favor. 


Milter, J—Tae plaintiffs in this case are 
the brothers of defendant No. 3, and they 
brought this suit to recover possession of a 
two-third share of certain lands, which has 
been sold by the said defendant to the defend- 
ants Bipro Dass Mundu! and Tincowree 
Mundal. 

The only issue joined in the Court of first 
instance was “whether the property in 
“dispute was purchased before or after the 
“ separation of the plaintiffs and defendant 
“No. 8, or whether it was purchased with 
“ Doytary’s own self-acquired funds.” The 
first Court determined this issue in favor 
of the plaintiffs and gave them a decree. 

On appeal, the Subordinate Judge has 
reversed the decision of the Moonsiff for 
rengons which, we are bound to say, appear 
to us to be inconsistent with the pleadings of 
` the parties and the evidence adduced by 
them in support of their respective allega- 
tions. The Subordinate Judge distinctly 
admits in his jIdgment that the family was 
joint, and that the lands in dispute. had been 
in the joint possession of all the three 
brothers, that is to say, of the plaintiffs and 
defendant No. 3. But the Subordinate 
Judge goes on to say :—“ As defendant No. 
8 alone brought that suit as eldest and 
manager ôf the household, and plaintiff did 
not object to the compromise, and defendant 
has held unmolested possession since the 
purchase from defendant number 3, I cannot 
help concluding that the previous suit was 
instituted and compromised, and the property 
sold to defendant with the consent of the 
mother, and that defendant No. 3 under 


cover of his mother has brought this suit to 
take back the two-thirds which were sold ir. 
good faith at the time and possession deli 

vered over to the defendants,” 

We are clearly of opinion that tho Subor- 
dinate Judge had no authority to dismiss the 
plaintiffs’ suit on these grounds, after having 
found the only issue joined in the Court of 
first instance in the plaintiffs’ favor. 

There was no plea of acquiescence or of 


ratification set up by the defendants Bipro, 


Dass and Tincowree, and in-fact no-such plea 
could: have been set up by them at least with 
reference to one of the plaintiff, who is still 
a minor, 

Wader such circumstances, we are bound 
to reverse the decision of the Subordinate 
Judge, and to affirm that of the Moonsiff, the 
only issue joined in the Courts below having 
been found in the plaictiffs’ favor. 

The defendants Tincowree Mundul and 
Bipro Dass Mundal must pay the whole of 
the cests of this litigation. 





m 


Tho 21st March 1878. 


Present : 


The Hon’ble Dwarkanath Mitter and E. G. 
Birch, Judges. 


Ejecimeni—Mokururee Istomoraree Jjaradar— 
Amendment of a Decree. 


Case No. 667 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Cuttack, dated 
the 22nd December 1871, reversing a 
decision of the Assistant Collector of that 
district, dated the 4th September 1871. 


Mohunt Buloram Doss (Defendant) 
Appellandg, 


versus 


Jogendro Nath Mullick and othera¢Plaintiffs) 
Respondents. ° 


Baboos Obhoy Churn Bose and Mohen- 
dro Lall Mitter for Appellant. 


Baboos Gopal Lall Mitter and Grish 
Chunder Ghose for Respondents. 


The liability to ejectment, of the holder of a moku- 
ruree istomoraree ijarah, is to be determined by the 
conditions of his lease, and not by the provisions of Act 
X of 18098, 21. f ; 

For a Judge to amend his decreo in the absence of a 
defendant, and without previous notice to him, fs to act 
without authority and contrary to law, 
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Miiter, J—In this case we are not pre» 
pared to hold that the Judge has committed 
any error in law in finding upon the evidence 
that the rent of the defendant’s tenure was 
payable according to the. Velaity, and not 
according to the Bengalee, year. The pottah 
and razeenamah relied upon by the special 
appellant do not contain any express provi- 
sion on the point. Itis true that the kist- 
bundee recorded at the foot of the pottah 
commences with the month of Bysack and 
ends with that of Chyet; but as the names 
of the months are identical in both the 
calendars, we are not prepared to say that 
the conclusion arrived at by the Judge is 
contrary to the terms of the written engage- 
ment between the parties, or that the evi- 
dence upon which that conclusion is based 
oucht not to have been admitted and acted 
upon by him. We are of opinion, however, 
that the decree for ejectment cannot stand. 

The plaintiff stated in his plaint that an 
arrear of rent having fallen due to him, and 
the month of Jeit of the Velaity year having 
expired, the defendant was liable to be eject- 
ed from his tenure. This reference to the 
expiration “of the month of Jeit of the 
Velaity year” was evidently made for the pur- 
pose of bringing the case within that portion 
of the 21st Section of Act X. of 1859 which 
says “whenan arrear of rent remains due from 
“any ryot at the end of the Bengalee year, 
“or at the end of the month of Jett of the 
“ Fusles or Velaity year, ag the case may 
“be, such ryot shall be liable to be ejected 
‘from the land in respect of which the 
& arrear is due.” But the defendant is the 
holder of a mokururee istomoraree ijarah, 
and not a ryot. It is, therefore, clear that his 
liability to be ejected from his tenure is to be 
determined by the conditions of his lease, 
and not by the provisions of the Section 
above referred to... 

Now, the right of, reentry reserved by the 
pottah, by which the defendant’s tenure was 
created, can, under the express terms of that 
document, be exercised only when there is 
an arrear of rent due at the end of the year, 
the words used being “ Sâl Tamamee 
Akheeree.” It appears, however, that the 
persent suit for ejectment was brought in the 
month of Assar, that is to say, more than 
two months previous to the expiration of the 
Velaity year, and the arrears claimed are 
admitted to be arrears due for the three pre- 
vious months, namely,Jeit, Bysack, and Chyet. 
Under such circumstances, it is clear that 
those grrears cannot be treated as arrears 
remaining due at the end of the year, and that 


the plaintiff’s claim for ejectment, so far as 
it is based upon the non-payment thereof, 
must necessarily fall to the ground. 

There is another point connected with the 
decree of the Lower Appellate Court with 
reference to which we wish to make a few 
remarks. It appears that the case was 
heard by that Court on the 2lst December 
1871, anda decree made in the plaintiff's 
favor in the following terms, namely, 
“appeal decreed with costa. The defendant 
“will be ejected unless the amount decreed 
“is paid within fifteen days of the date of 
“this order.” Subsequently, but on what 
day and at whose request t does not appear 
from the record, the Judge amended the 
decree in the following terms :— Appeal 
‘decreed with costs. The defendants will 
“be ejected unless the amount decreed, and 
“ also the amount previously deareed, name- 
“ly, 1,389-7-1, is paid withiu fifteen days 
“from the date of this order.” Now it is 
admitted by the respondent that this nmend- 
ment was made in the absence of, and with- 
out any previous notice to, the defendant, 
appellant; and it is consequently clear that 
the Judge has acted contrary to the authority 
vested in him by law in amending the 
decree in the absence of the defendant, and 
thereby reudering him liable to -be ejected 
for the non-payment of a sum of money 
which had not been included in the original 
decree passed against him. It is scarcely 
necessary for us to remark that an amend- 
ment of this description must be treated as 
contrary to law, and that the Judge was 
quite wrong in altering the decree in the 
manner in which he has altered it. Under 
these circumstances, the amended decree 
must be set aside. 

The result of our decision is that the 
decree of the Lower Appellate Court, so far as 
it awards to the plaintiff the sum of 
Rs. 182-8, will stand, but that portion of the 
decree which directs the ejectment of the 
defendantg will be set aside. We think, 
under the circumstances of this case, each 
party ought to pay his own costs in this 
Court as well as in both the Lower Courts. 

It has been brought to our notice that the 
defendant has been already ejected in 
execution of the decree passed against him by 
the Lower Appellate Court. This fact does 
not seem to be disputed by the respondent, 
and we, therefore, direct the Court which 
executed the decree to restore the defendant 
to possession, with mesne profits from the 
date of ejectment to the date of such restora- 
tion. , , 
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The 21st March 1873. 


Present : 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hou’ble J, B. Phear and 
W. Ainslie, Judges. 


Execution-sales—Refund of Purchase -money— 
Voluntary Payments. 
Case No. 189 of 1872, 


Regular Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the 27th May 1872, 


Bissessur Lall Sajoo and another (Pluintiffs) 


Appellants, 
versus 
Ram Tubul Singh and others (Defendants) 
$ Respondente. 


Mr. J. H. P. Evans and Baboos Mohesh 
Chunder Chowdhry and Unnoda Pershad 
Banerjee for Appellants. 


The A dvocate-General, Mr. Chauntrell, 
aud Baboo Chunder Madhub Ghose for 
Respondents, 


In order to realize the amount of his decree against 
R, 8 caused the rights and interests of R in certain 
surplus proceeds of see sold for arrears of Govern- 
ment revenue (which surplus was ın deposit with the 

lector) to be attached and sold. Plaintiffs purchased 

ə rights and interests in question for 8,000, 
This money they put into Court, and it was taken out 
by Sand others in satisfaction of decrees against R. 
On plaintiffs applying for R’s share in the surplus, they 
learnt that the sale for arrears of revenue had been set 
aside. They then sued for refund of the purchase-money 
with interest: 

Hern, that the rule applicable to this case was that 
which 1s applied by Courts of ity where vitiated 
sales are set aside, vis., that as the transaction ought 
never to have taken place, so the rights of the parties 
are, as far as possible, to be p in the situation in 
which they would have stood if there had never been 
any such transaction, and that the purchaser was in the 
situation of a mortgagee, so far as he had made pay- 
ments in consequence of the sale, and was entitled to 
recover his claim with interest. 

It was also declared that in the event of the appeal 
to the Privy Council against the order setting aside the 
Government sale Proving succeasfal, plaintiffs would not 
have any fighte in consequence, 

' Obiter dicta.—The plaintiffs ought to ha¥e been made 
parties to the suit for setting aside the Government gale. 

The rule stated in Addison on Contracts as to “ volun- 
tarily payments” would not apply to this case; plant- 
iffs’ payment having been not voluntary but on account 
of the purchase. 


Couch, C.J.—In this case, the plaintiffs 
Bought to recover from the defendants 
Rs. 11,714-10-8 for principal and interest of 
money which they had paid upon a gale to 
them ‘on the 18th of February 1868. Their 
case was, that Sheo Pershad Singh, who 
is dead, ande is represented in this suit 
by the second defendant, having got a 
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decree against the first defendant, Ram 
Tohul Singh, in order to realize the amout t, 
caused the rights and interests of Run 
Tuhul Singh in certain surplus proceeds of 
property which had been sold by auction fer 
arrears of Government revenue, and afur 
sanction and confirmation of the sale, wrs 
held in deposit by the Collector in the namo 
of Ram Tuhul Singh and his co-sharers, to 
be attached and sold on the 18th Februar-7 
1868; that the plaintiffs purchased thos% 
rights >and interests for Rs, 8,000 in th; 
name of Juldharee Pandah ; that the money 
being put into Court, and the sale confirmed, 
Rs, 4,970-9-34 was taken out by Sheo 
Pershad Singh on account of his decree 

and the remainder by other decrec-holder: 

who have been made parties to the suit, and 

are the third, fourth, and fifth defendants ; 
and that upon the plaintiffs applying to the 
Collector to make over to them the sum of 
Rs. 35,520-14, the share of Ram Tuhal Singh 

in the surplus money, their application was 
rejected on the ground thatthe sale for arrears 
of Government revenue had been set aside. 
This is the fact; and it is stated that the 
decision of this Court setting it aside is now 
under appeal to Her Majeaty in Council. 

The ease in 4 Bengal Law Reports, 
page 11, Full Bench Rulings,* is different 
from the present, aud the decision there does 
not, we think, apply to it. There, the plairt- 
iff had lost the property which he had 
bought in consequence of its being found 
that the judgment-debtor had no title what- 
ever to it, a third person having recovered it 
by showing that he was the person lawfully 
entitled to it, In the present case, the loss 
to the plaintiff was caused not by the judg- 
ment-debtor having no title to the property, 
but by his asserting his title, and by virtue 
of it getting the sale set aside. He has 
obtained a decree of this Court by which he 
has recovered the propexty, aud if the plaint- 
iffs do not succeed in the present suit, he 
will not only keep it, but will pet debts, to 
the amount of Rs. 8,000 for which his 
property was liable to be attached and gold, 
paid with the plaintiffs’ money. 

We think the rule that ought to be 
applied in this case is that which is applied by 
Courts of Equity where sales are set asido 
on account of fraud, or for other reasons 
which are held by the Court to vitiate tho 
sole. Lord Cottenham, in Bellamy vs. 
Sabine, IL Phillips, page 425, says as to 
such cases. “ ‘The Court proceeds upon tho 


a 
* Sowdaminee Chowdhrain v, Kishen Kishore Poddar, 
12 W. R., Fuli Bench, 8, 


re 
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“ ground that as the transaction ought never 
“to have taken place, so the rights of the 
“ parties are, as far as possible, to be 
“ placed in the situation in which they would 
“have stood if there had never been any 
“such transaction.” That rule is applied 
by him in the case quoted to the setting aside 
a conveyance on account of fraud and order- 
ing a reconveyance. If in such a case the 
purchaser is to have back his purchase- 
anoney, it is equitable that he should in the 
present case. The rule is algo applied where 
mi annuity is set aside on account of a 
defect in the memorial ; an account is taken, 
and the defendant, the purchaser of the 
annuity, is allowed his principal and interest 
and costs. The remark of the Subordinate 
Judge, in regard to the nature of this pur- 
chase by the plaintiff, might, in many cases, 
be applied to the purchase of an annuity fre- 
quently, a very speculative transaction. There 
is also another instance which may be men- 
tioned in the case of Belcher vs. Vardon, 
L Collyers, page 175, where securities were 
set aside on account of usury at the in- 
stance of the assignees of a bankrupt. Io 
that case the defendant had leave to prove 
for his advances with legal interest. We 
are of opinion that the rule ought to be 
applied in the present case, and that the plaint- 
iffs are entitled to be restored to the position 
in which they would have been if the sale 
for the Government revenue had not taken 

lace. Itis a mistnke to apply to a case 

ike the present the rule stated in Addision 
on Contracts, as to voluntary payments. 
The payment here was not voluntary, it was 
made on account of the purchase, and is 
not to be regarded as a voluntary pay- 
ment. It is true that the plaintiffs were not 
parties to the sale and purchase which was 
get aside, They bought the interest in the 
surplus, but the consequence of the judg- 
ment-debtor succeeding in setting aside the 
Government sale was to obliterate the sur- 
plus, and prevent the plaintiffs from getting 
ony part from it. We think the proper course 
would lave been to have made the present 
plaintiffs parties to the suit for setting aside 
the Government sale, if the purchase by the 
plaintiff was confirmed before the hearing of 
the suit as they had an interest ia the sale not 
being set aside, and would be affected by the 
reguit. It does not appear when the suit 
for setting aside the sale was heard. If they 
had been parties to that suit, the Court, in 
making the decree setting aside the sale, 
ought and it must be presumed would have 
directed that it should be set aside upon the 


THE WEEKLY REPORTER. 


Rulings. [Vol. XIX. 





plaintiff therein paying to the present plaint- 
iffs the money which they had paid. Lord 
Cottenham says in the passage which 
follows the one we have quoted :—“ In sete 
ting aside sfles of this kind, the Court con- 
siders the purchaser as in the situation of a 
mortgagee, so far as he has made payments 
in consequence of the sale.” On that ground, 
therefore, we think the plaintiffs are entitled 
to succeed in the present suit, and to recover 
what they have claimed for the principal 
money and interest. 


In consequence of an appeal being now 
pending in the Privy Council, it is necessary 
to declare that should it Se successful, and 
the decree of this Court be reversed, and the 
sale for arrears of revenue stand good, the | 
present plaintiffs are not tohave any rights 
whatever in consequence of it. Ry bringing 
this suit, they elect to consider the sale as 
set aside, aud to have buck their purchase- 
money. 


Having made their election and treated 
the sale as set aside, they cannot take 
advantage of any decision that may he made 
by the Privy Council reversing that. They 
must abide by what they now ask for, and 
the gale, so far as they are concerned, must 
be treated as finally set aside. 


Then the next question to be considered 
is in regard to the costs. The plaintiffs 
have shown that they are entitled to succeed 
in the suit, and the person who is liable to 
pay the money is the firat defendant, Ram 
Tuhul Singh, and he ought to pay the plaint- 
iff’s costs of the suit. 

As to the second defendant, the represent- 
ative of Sheo Pershad Singh, he attached the 
surplus in the hands of the Collector, which 
he had the right to do, but then he ought to 
bave ascertained whether, instead of putting 
up to sale the share of the surplus, which 
seems to have amounted to more than 
Rs. 36,000, he could not have obtained an order 
to have the amount which was due-to him, 
Rs. 4,970-9-3% paid to him. His conduct 
appears to be such that he ought not to 
receive his costs, but ought to be made to pay 
them himself. 

As to the third, fourth, fifth, and sixth 
defendants, namely, the other decrde-holders 
who were paid out of what remained of the 
purchase-money paid by the plaintiffs after 
satisfying Sheo Pershad Singh, they do not 
appear deserving of any blame. They 
received their money from the Court out of 
what remained after satisfying the attaching 
creditor, and they ought not to have been 
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made parties to the suit. The plaintiffs 
must, therefore, pay their costs. 

There will, be a decree accordingly, and 
the plaintiffs will recover from the first 
defendant the amount claimed with costs. 





The 25th March 1873. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, and Sir Robert 
P. Collier. 


Sale of Mortgaged Property—Rights of Par- 
chaser—Einhancempent of Reni—Exemption— 
Regulation VITI of 1798 8. 51—Ryotty Kudee- 
mee Tenures—Findings of Fact—Interference 
by Privy Council—Pottahs—Title— Notices— 
Substituted Service. 


On Appebl from the High Court of 
Judicature at Fort William in Bengal.* 


- Ram Chunder Dutt 


VET sus 


1 


Jughesh Chander Dutt, heir of Romesh 
Chunder Dutt. 


The purchaser at a sale under a decree by which a 
remindary is ordered to be sold, in a suit by a mort- 
can have no higher title to enhance the rent of 

e ryots than he w have had if he had been a pur- 
chaser from 'the former zemirdar, 

A claim to exemption resting upon the ground of a 
tenure being ryottv kudeemee, does not fall within - 
lation Vil of 1798 s. 51, which relates to dependent 
talookdars properly so called. 

A pottah may be a confirmatory grant only; and there 
is nothing in accepting such a grant inconsistent with the 
presumption that a prior title existed. 

cases of substituted service, it is not sufficient to 

show that the’notice has been attached to the door, unless 

the condition which renders such a mode of service 

ood, namely, that the person who ought to be served is 

eeping out of the way, has been t established to 
the satisfaction of the Court. 


THIS wasa suit brought by Romesh Chun- 
der Dutt, who-claimed to be the zemindar of 
a zemindary called Lot Porooe, his title rest- 
ing upeno purchase ata sale by a master 
of the late Supreme Court, under a decree 
by which the zemindary was ordered to be 
sold in a suit by the mortgagee. ‘The present 
suit was brought to enhance the rent of the 
appellant, treating his tenure as one in 
which the rent was enhanceable. Romesh 
Chunder Dutt, as purchaser at the såle to 
which reference las been made, can have no 
higher title to enhance the rent than he 
would have had if he had been a purchaser 





. * From the judgment of O. Steer and E, Jackson, JJ., 
in Regular Appedl, No. 2604 of 1864, decided 27th June 
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from the former zemindar. The sale wis 
not for Government revenue, and the title of 
the purchaser under it was no higher or 
better than it would have been under n coi- 
veynnce direct from the zemindar. Ther2- 
fore, the question:comes to this, whether tl e 
respondent, as zemindar, had, as against tle 
defendant in thé suit, the 1ight to enhance 
the rent. 

The defence made to the suit is, first, that 
there was no notice to enhance, upon whic is 
some observations will hereafter ba made, but 
the principal defence is that there was n> 
right to enhance, based upon the contentio 1 
that the lands of the defendant were held oi 
kudeemee ryotty tenure. It was furthe-: 
alleged that that tenure had been confirmed b: 
a former zomindar by the grant of a pottal 
which, as it was said on the part of the 
defendant, wns confirmatory only, and not r 
new grant. But the foundation of the case 
which has been put forward to exempt this 
Jand from an enhanced rent is that it was 
held on a kudeemee tenure which had existed 
more than twelve years before the decennial 
settlement. 

The first question which arises is upon 
whom the onus of proof lies? Mr. Cowie 
contended that, upon the general principle 
running through the relations of landlord 
and tenant in Bengal, the liability to enhance- 
ment was the rule, and that those who sought 
to escape enhancement must prove their 
exemption. On the other hand, it was said 
by Mr. Leith that this case fell within Section 
51 of Regulation VIII of 1798, and that it 
lay upon the zemindar to bring the case 
withia some of the conditions mentioned in 
that Section. Their Lordships are disposed 
to think that this claim to exemption being 
rested upon the ground that the tenure was 
ryotty kudeemee tenure does not fall within 
the 51st Section, which ralates to dependent 
tulookdars properly so aulled ; and they are 
not prepared to affirm what was said by the 
Judges in the case to which reference haf 
been made, Raijkishen Roy vs. Bydonath 
Nundee, in the Sudder Dawanny Adawlut 
Reports for the year 1858, page 902. It is 
there stated, “ We think the analogy of the 
“law, Section 51, extends to kudeemee ryots, 
“which the defendants are.” Now, argu- 
ments from analogy may arise where a prin- 
ciple of law is involved; but where the 
Courts are dealing with the positive enact- 
ments of a Statute, reasons founded upon 
analogies ate scarcely applicable. However, 
assuming in this case that it lay upon the 
defendant in the suit to establish his claim 
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to exemption, their Lordships have come to 
the conclusion that he has sustained the 
burden of proof cast upon him, and estab- 
lished a case which entitles him to be exempt- 
‘ed from enhancement. 

The earliest evidence which has been given 
is the proof of certain receipts for rent, of a 
date as long ago as the year 1771. There 
are receipts of that year which show that 
some of these lands were held by ryots at 
e that date, paying the identical rent which has 
ever since been paid,—that is, upwards of a 
century. ‘These reccipts, however, cover a 
part only of the lands in question, viz., the 
lands in Bashoodebpore; and there are lands 
‘in three other monzahs which are not includ- 
ed withiu them. With regard, however, to 
these lands they are all included in a jumma- 
bundee made as early as the year 1783— 
apparently for the purposes of the decennial 
settlement—which took place about 1790. 
That jummabundee, made seven years only 
before the decennial settlement, may not be 
sufficient in itself ; it does not afford direct 
evidence in itself to satisfy the requirements 
of the law, that to escape enhancement 


there should have been a fixed reut for more- 


than twelve years before the decennial settle- 
ment. But at the distance of time at which 
we are now arrived from the date of that 
settlement, it becomes absolutely necessary, 
for the purposes of justice and equity, that 
presumptions should be made, It may be 
that the juammabundee alone would be insuff- 
cient to found a presumption that these 
tenures were ancient tenures, and that this 
reut had existed for twelve years before the 
decennial settlement. But this case does 
not rest upon the jummabundee alone; the 
subsequent evidence which has been given 
in the cause, supports very strongly the 
presumption that these tenures were ancient 
at the time of thesettlement; how ancient, 
it is impossible to say. It seems that the 
lands now held by the defendant had 
een divided into small jotes or holdings, 
ind had been held: by numerous tenants, 
whose names are found in the old receipts 
and the jammabundee to which reference has 
beeu made, aud the rents there appearing 
are the same which have ever since been 
paid. These tenants from time to time sold 
their jotes, and they were purchased by a 
géntleman of the name of Tara Chand Bun- 
dhopadhya, to the extent of 236 beegahs. 
Tara Chand having thus acquired the pro- 
perty sold it to those under whom the present 
defendfint claims, and at the time of that 
sale some transactions took place between 


Tara Chand and the purchaser, to which the 
zemindar was a party. Their Lordships are 
of opinion that those transactions in the 
strongest way confirm the presumption that 
the lands at that time were held under an 
old tenure. 

It appears that, Eshan Chunder Chutto- 
padhyn, who was then the zemindar, had 
become surety for Tara Chand, and that in 
order to relieve himself from the conse- 
quences, and also to obtain payment of a 
thousand rupees which Tara Chand owed to 
him, he became “the medium,” as he him- 
self says in his ikrar, of the sale from Tara 
Chand to Ram Chunder ®utt. But before 
that sale took place, there were some dis- 
putes respecting the property and the rent ; 
and it was to show his acquiescence in the 
sale and to prove that all those disputes were 
at an end; that Eshan Chander, th® zemindar, 
gave an ikrar or agreement to Ram Chunder 
Dutt, the purchaser. 

This ikrar bears date the 27th Maugh 
1238 ; tt was registered on the 25:h Novem- 
ber, A.D. 1832, and its terms are most 
important. The zemindar refers to his having 
given security, and that Ram Chunder Dutt 
had become the purchaser of the tenures by 
ten deeds of sale for a consideration of 
Rs. 10,078; that he had himself obtained a 
thousand rupees in satisfaction of the money 
due to him, and had been relieved from the 
liability which he was under as surety of Tara 
Chand. Then the most important part follows. 
The ikrar says :—“ But a dispute about 
“mutation of names having arisen between 
“you and ourselves, you filed a petition 
“agninst us in the Civil Court of Zillab, 
« ¢Hownlee Shahur,’ (suburbs of the town of) 
“ Calcutta, and a perwana was issued calling 
‘for an answer from us. Thereupon we 
‘ gave à pottuh to you, after settling the rents 
“ according to the jummabundee, by mutation 
‘of names.” When the zemindar refers to 
settling the rent according fo the jumma- 
bundee, he was aware of the conveyances 
which had been made by Tara Chand to 
Ram Chunder ; conveyances which describe 
not an ordinary holding of a ryot, but some- 
thing much more,—a tenure which was of 
value, and hereditary. 

The deeds of sule are sot out, and are all 
substantially to the same effect. In the part 
which relates to the sale there are these 
words :—** I sell to you the said lands for a 
“ consideration of Rs. 2,255, which have 
“been received by me in full and in cash. 
e“ You taking possession of thése lands in the 
“ manner held by me, and causing your name 
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“ to be entered in the zemindar’s sherista by 
“expunging my name, and paying the rents 
“according to the Jummabundee, continue to 
“enjoy them happily, heir after heir. The 
“power to sell those lands, or give away in 
“ gift, rests with you.” These were deeds to 
which the zemindar was privy. He was, 
therefore, aware that the sale was of a tenure 
which was to be held by, the purchaser and 
his heirs, helr after heir, at rents according 
to the jJummabundee; not any new rents, but 
rents according to the jammabundes of 1788, 
under which the decennial settlement had 
been made. Now, with the knowledge of 
those conveyances the zemindar, in his ikrar, 
says this :—“ Thereupon we gave a pottah to 
“you, after settling thetrents according to 
“the juammabundee, by mutation of names.” 
Why should he have acceded, in the year 
A.D. 18319 to a settlement of rents according 
to the old jammabundee of 1788 if there had 
been at that time a power on his part to 
enhance? A very long time had elapsed 
since the settlement, and it can hardly be 
supposed that the value of the lands had 
remained the same. ‘There is also the strong 
fact, which was brought to his knowledge, 
that the large sum of upwards of Rs. 10,000 
had been given for these very lands, 
which, upon the hypothesis of the respond- 
ent, must have been immediately afterwards 
enhauceable by the zemindar himself. 

Their Lordships think the above transac- 
action, evidenced by the ikrar and the deeds 
of sale, affords very strong evidence of an 
acknowledgment on the part of the zemindar 
that the lands were held as ancient tenures. 
Reference is made by this ikrar to a pottah, 
and there can be no doubt that a pottah of 
some kind was executed at that time by the 
zemindar. Well, the appellant has produced 
a pottah which, he says, is that which was 
granted, and on the face of it, if certainly 
accords with the ikrar, and with the rest of 
the evidence in the case; and if this be an 
old tenure, this pottah is entirely consistent 
with it. Confirmatory pottahs are common 
in India; and this pottah, if it really 
was made in the terms of that produced by 
the appellant, must be taken to be confirm- 
atory of the tenure which then existed. 

But it was said that this pottah is not 
genuine, and undoubtedly the Courts below, 
the Principal Sudder Ameen, and the Zillah 
Judge have so found. It is not usual, and 
certainly it is not the desire.of their Lord- 
ships to interfere with the concurrent findings 
of the Courtabelow upon a question of fact 
where the case depends entirely upou such a 
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question ; but where it becomes necessary ja 
the course of an appeal involving othr 
questions for their Lordships to consider a l 
the evidence, it may be essential that thes 
should decide for themselves whether a pu- 
ticular document is a genuine one, or & pat- 
ticular fact exists one way or the other, fo- 
the purpose of satisfactorily disposing of thy 
appeal, Their Lordships desire to say with 
regard to this pottah that they are not full; 
satisfied with the reasons on which it wa e 
rejected by the Courts below. They canno 
but think that great weight is due to the 
evidence of the zemindar, Eshan Chunder 
for although he was unable from his blind 
ness to see the document, yet when it was 
read over to him, he gave, without hesitation 
his opinion that it was the pottah he hac 
granted. It was an important pottah, not 
likely to have escaped his recollection; anà 
whether he recollected all the terms of it o1 
not is immaterial, when he had the impressiou 
on his mind, if he is speaking the truth, that 
he had granted a confirmatory pottah of the 
mourosee rights of the tenants. However, 
their Lordships are of opinion that, even 
without the pottah, the evidence is sufficient 
to support the contention on the part of the 
appellant, namely, that these were old 
tenures in the nature of kudeemeo teuures 
existing more than twelve yenrs before tha 
decennial settlement, and therefore not liable 
to enhancement on the part of the zemindur. 

With regard to the 26 beegahs not included 
in the deeds of sale from Tara Chand, their 
Lordships think that the evideuce proves, 
without the aid of these deeds, that they 
were kudeemee tenures of the same naturo 
as those on which the larger quantity was 
held. 

With regard to the judgment on the 
special appeal, their Lordships find that the 
High Court did not go into the evidence to 
ascertain whether there was an ancient 
teuure which might establish freedom from 
euhancement, although the pottahy which tps 
Courts below had declared not to be proved, 
had never existed. No doubt the High 
Court was limited on the special appeal 
to the consideration of the law; they were 
obliged to assume that the pottah, which had 
been found not to be genuine, was a docu- 
ment which could confer no title. But then 
appear to have founded their judgment upon 
the assumption either that the case had beey 
put upon the pottah, and that no other case 
had been made, or that Ram Chunder Dutt 
by accepting a pottah had, as # wore, 
attorned to the zemindar under that pottab, 
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and acknowledged that he hnd no older title. | Joint Hindoo Family—Rights of Auction-pur- 


Their Lordships think that is not the correct 
view. They have already said that, in their 
opinion, a pottah may be a confirmatory grant 
only, and that there is nothing in accepting 
such a grant inconsistent with the presump- 
tion that a prior title existed. It seems to 
have scarcely been a suficient reason for not 
going into the early title that Ram Chunder 
Dutt had taken a pottah, the terms of which 
ethe High Court were unable to ascertain. 

Upon these groands their Lordships think 
that the judgments of the Courts below 
must be reversed. 

The conclusion at which their Lordships 
have arrived upon the right to enhance, ren- 
ders it unnecessary to determine whether the 
notice was properly served or not. It 
appears that the Principal Sudder Ameen 
and Zillah Judge differed upon that point, 
the first Judge finding that the notice was not 
well served, the second that it was. Their 
Lordships desire to say that they have great 
doubt whether the evidence sufficiently shows 
that the notice was properly served. If it 
had been necessary to determine tliat point, 
the evidence must have been narrowly looked 
at to see if avy presumption could have been 
raised that Ram Chunder Dutt was keeping 
out of the way at the time that it was 
attached to his door. Their Lordships are of 
opinion that in cases of substituted service, 
that is, service substituted for the personal 
service which the statute requires wherever 
it is practicable, the Courts should take care 
to be satisfied that the condition, on which 
alone substituted service is good, exists, 
namely, that the person who ought to be 
served personally is keeping out of the way. 
Tt will not be sufficient to show that the 


‘ notice has been attached to the door, unless 


the condition which renders such a mode of 
service good has-been first established to 
the satisfaction of the Court. 

In the result, their Lordships will humbly 
Avise Hew Majesty to reverse the decrees of 
the Courts below, and to direct that the suit 
should be dismissed, and that the appellant 
should have his costs in’ the Courts in India, 
and of this appeal. 





The 27th March 1873. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Lord Justice Mellish, Sir Robert P. 
Collier, and Sir Lawrence Peel. 


chasers at a Sale in Execution of a Decree 
against one Member— Construction of 8. 260 
Act VIII of 1859. 


On Appeal from the High Court of Judica- 
ture at Fort William tn Bengal.* 


Bodh Sing Doodhooria and another, 
VETSUS 


Guneschunder Sen and others. 


Hep, the provisions of Act VIII of 1859 s. 260 
were designed to check the practice of making denames 
purchases at execution-sales, t.¢, transactions in which 
one party secretly purchases on his own account in the 
name of another party. They cannot be taken to affect 
the rights of members of a joint Hindoo family, who by 
the operation of law, aro entitled to treat as part of thar 
common property an acquisition, howsoever made, by a 
member 10 his sole name, if made by the use of the 
family funds, 


Tus was an appeal from a judgment of the 
High Court at Calcutta affirming two judg- 
ments of the Principal Sudder Ameen of 
Moorshedabad. 

On the 80th of August 1865, Brojomohun 
Sen (the father of Ganeschunder Sen) and the 
other respondents brought a suit against the 
appellants and other parties claiming certain 
properties, among them an estate called Cossi- 
pore. This suit was subsequently divided 
into four. The plaint was declared to 
relate to Cossipore only, and the appellant, 
Bodh Sing, was made sole defendant, An- 
other plaint was filed against both appel- 
lants by the same plaintiffs, claiming an estate 
called Shahjehanpore. The same issues were 
settled in both suits. 

On the 20th February 1867, the Principal 
Sudder Ameen gave judgment on the Cossi- 
pore snit in favor of the plaintiffs, and'on the 
same day he gave judgment in the Shahje- 
hanpore suit, also in favor of the plaintiffs. 
On the 29th of June 1868, Mr? Justice Loch 
and Mr. Justice Glover gave one judgment 
in the two suits on nppeal, but separate 
decrees were passed affirming the judgments 
and decrees of the Principal Rudder Ameen. 

The other facts appear sufficiently from 
the judgment of the Judicial Committee. 

Mr. Leith, Q.C., and Mr. Doyne for the 
Appellants. 

Mr, Cowie, Q.C., and Mr. John Cutler 
for the Respondents. 
a a re 


* From the judgment of Loch and Glover, JJ., in 
Regal Appall: Nos, 250 and 251 of 1867, decided 29th 
une 186 
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Sir James Colvile delivered the following 
judgment :— 

On the 2st of November 1864, the 
appellants became the purchasers, at an exe- 
cution sale, of the right, title, and interest of 
one Ramsoondur Sen in two distinct estates, 
viz, Shabjehanpore and Cossipore. Both 
had been attached by one Inderchunder Doo- 
gur in execution of a decree which he had 
obtained against the representatives of Ram- 
soondur in a suit commenced against that 
person in his lifetime for what is admitted to 
have been his separate debt. The price paid 
by the appellants would have been adequate 
if the judgmentwebtor had been the sole 
owner of the properties purchased. In 
August 1865, the respondents, representing 
themselves to be the persons who jointly 
with the sons of Ramsoondur, his brother 
Ramchunder, and one Benoderam Sen con- 
stituted a joint and undivided Hindoo family 
and alleging that the properties so purchased 
formed part of the joint estate of that fumily, 
brought the suits out of which this appeal 
bas arisen, in order to recover both estutes 
minus the assumed shares of Benoderam, 
Ramsoondur, and Ramehunder therein. 
And the first question for their Lordships’ 
determination is, whether there are sufficient 
grounds for disturbing the conclusion to 
which both the Indian Courts have come, 
viz, that the properties in dispute were, in 
fact, part of the joint family estate. 

It is not disputed that Ramsoondur was a 
member of this joint and undtvided family. 
The status, however, of the family was 
peculiar, Mr. Justice Loch says (and 
neither party has disputed the accuracy of 
the description), “The evidence of the wit- 
nesses and of those members of the family 
who have been examined, clearly shows that 
though the family were joint in food, and at 
particular seasons of the year lived together 
in the family dwelling-house at Koredhia, 
they also had separate dealings and funds of 
their own. The facts thus brought to our 
attention render it impossible for us to look 
upon the family as a joint Hindoo family in 
the ordinary sense of the term, that is, as a 
family having all things in common; all 
acquisitions being made from the joint funds 
of the family, and all members being entitled 
to share in the benefits of any property held 
in the name of any member of the family. It 
is clear to us from the evidence that, while 
the family have some ancestral property in 
joint possession, some of the members of the 
family acquired separate property from their 
own funds and deals with it as their own 
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without referenca to the other members ef 
the family.” Such a state of things may, ja 
their Lordships’ judgment, be fairly held to 
wenken, if not altogether to rebut, the ord - 
unry presumption of Hindoo Law as to pre- 
perty in the name of one member of a joint 
family; and to throw upon those who clair, 
as joint property, that of which they hav; 
allowed their co-parcener, trading and incur- 
ring liabilities on his separate account, tn 
appenr to be the sole owner, the obligation o7, 
establishing their title by clear and cogen 
evidence. ‘There can be no doubt that, i` 
the evidence adduced by the respondents, thi; 
plaintiffs in the suit, be believed, there i: 
enough to prove their case. And both o’ 
the Indian Courts have found in their favor 
The two Courts have, however, differed con 
siderably in their appreciation of puts o' 
the evidence; and the decision of the Higi. 
Court is based upon narrower grounds thar 
that of the Principal Sudder Ameen. 

The following are undisputed fucts con- 
cerning the two estates: Shahjehanpore, ot 
at least that portion of it which isin question 
in this suit, was the zemindary of one Rajal 
Soorjnarain Sing. At various dates before 
1859 he had granted a putnee of part, and 
several ijarahs of other parts, of this estate 
in the name of Ramsoondar, and had assigned 
the rents reserved by these jjarals, by way 
of security for certain advances ostensibly 
made to him by other members of Ram- 
soondur’s family. On the 4th of July 1859, 
the zemindary, which has been attached at 
the suit of other creditors, was put up for 
sale, and was knocked down to Ramsoondur 
os the highest bidder. He was afterwards 
put into possession of it, ond from that time 
until the date of his death, his name stood 
in the Collector’s register as that of the sole 
registered proprietor. It has been admitted 
at the bar that there is ng, question in this 
suit touching the putnge or other intoresis 
acquired in the name of Ramsoondur before 
this execution sale. The only question i 
Whether the zemindary interest, which was 
then sold, became, by virtue of that sale, 
the separate property of Ramsoondur, or part 
of the joint property of the family. 

Of Cossipore, a four-anna share belonged 
to -one Kissoreemonee Dossee, the remaining 
twelve annas standing in the name of Shihb- 
ram Dey, who bas been called os a witness jn 
the cause. In 1855 the four-anna share was 
purchased in the sole name of Ramsoondur 
Sen, and on his petition his name was sub- 
stituted for that of the vendor as the pro- 
prietor of this share in the Collector's book. 
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In April 1856, the ‘interest of Shihbram 
Dey was, on the suggestion that it had been 
purchased by Ramsoondar, also transferred 
into his name, aud he was thenceforward, 
until the time of his death, the sole registered 
proprietor of the whole property. 


Ramsoondur died in December 1863, pend- 
ing the suit in which the execation, which 
is the foundation of the appellant’s title, 
issued, but before judgment had been 

*recovered therein. He left as his heirs two 
infant sons, and on the 15th of January 
1863, his brother, Ramchunder, obtained a 
certificate of admivistration under Acts XL 
of 1858 and XXVI of 1860, empowering 
him to manage the estate of the deceased. In 
his application for this certificate, Ramchunder 
had stated that his brother’s property, in debts, 
zemindaree, trade, cash, and Company’s 
paper, was worth about Rs. 60,000. On 
the same 15th of Janunry, Benoderam Sen, 
the eldest member, and manager of the joint 
family, presented two petitions to the Collec- 
tor of Zillah Moorshedabad, praying in the 
one that Shahjehanpors, in the other, that Cos- 
sipore, might be transferred into his name, on 
the allegation that each had been purchased 
by him in the name of Ramsoondur, and 
therefore that he was the trae owner thereof. 
In February 1863, Ramchunder, as manager 
of Ramsoondur’s estate, filed petitions admit- 
ting the title of Benoderam, and on the 26th 
of “May 1868, orders were made that the 
name of Benoderam should be recorded 
instead of that of Ramsoondur as that of the 
proprietor of both estates. 


In June 1863 judgment was recovered 
against the estate of Ramsoondur in the suit 
of Inderchunder Doogur, and both estates 
were afterwards attached as part of the pro- 
perty of the judgment-debtor. It follows, 
fiom what has been just stated, that both 
when so attached’ stood in the name of 
Benoderam. 


Thereupon Benoderam came in to set aside 
attachments. His claims were dealt with 
separately according to the provisions of the 
246th Section of the Code of Civil Procedure. 
In each case he claimed to be the sole pro- 
prietor of the whole estate, and as such enti- 
tled to have the attachment removed. Both 
claims were dismissed by separate orders, 
dated the 20th of September 1864, which 
directed the property claimed to-.be sold. 
The usual proclamations of sale were made 
on the 28rd of September, and the execution 


aale took place on the 2lst of November 
1864, 


It may be well, before considering the 
grounds upon which the two Indian Courts 
have held the estates in question to be the 
property of the joint family, to dispose of a 
point taken by the appellants, which applies 
only to Shahjehanpore. The appellants 
contend that, whatever be the weight of the 
evidence aa to the real nature of the purchase, 
the title of Ramsoondur to this estate as his 
separate property must prevail, by reason of 
his having purchased it at an execution-sale 
hold after Act VII of 1859 (the Code of 
Civil Procedure) had come into operation ; 
and by force of the 260th Section of that Sta- 
tute, which provides that ‘any suit brought 
against the certified purchaser on the ground 
that the pureabase was made on behalf of 
another person, not the certified purchaser, 
though by agreement the name of the certified 
purchaser was used, shall be dismissed with 
costs.” Their Lordships will not inquire 
whether there is sufficient proof that Ramsoon- 
dur, who purchased at an auction sale, held a 
few days afer the Act came into operation, 
did obtain a certificate under the Act, or of its 
terms, if he did obtain one ; because, assuming 
him to have been the certified purchaser. 
within the meaning of the Act, they are of 
opinion that the provisions of the Section do 
not apply to such a case as the present. 
They were designed to check the practice of 
making what are known as benamee pur- 
chases at execution sales, ie., transactions in 
which A secretly purchases on his own 
account in the name of B. Their Lordships 
think that they cannot be taken to affect the 
rights of members of a joint Hindoo family; 
who by the operation of law, and not by 
virtue of any private agreement or under- 
standing, are entitled to treat as part of their 
common property an acquisition, howsoever 
made, by a member of the family in his sole 
name, if made by the use of the family 
funds. 

It need hardly be observed? that, on the 
trial of the issue now under consideration, 
the principal fact to be ascertained was the 
source from which the purchase-money of 
the property in question was derived, t. e., 
whether it came from the common family 
chest at Koredha in Beerbhoom ; or from 
the separate funds of Ramsoondar “employed 
by him in carrying on his business, admitted 
to be separate, at Khagra near Moorshedabad. 
The evidence adduced by the respondents 
in support of their claim consisted mainly 
of a large body of oral testimony ; of 
certain books and accounts kept at the family 
house at Koredha, being part of the joint 
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family accounts ; of the separate books and 
accquots of Ramsoondur kept at Khagra ; 
„and of letters purporting to be letters whioh 
had passed between him and Ramkristo the 
son of Benoderam being together at Khagra, 
on the one side, and Benoderam residing at 
Koredha, on the other, The Principal 
Sudder Ameen treating the whole of this 
evidence, whether oral or documentary, as 
trustworthy, came to the conclusion that the 
plaintiffs had established their case. The 
Judges of the High Court appear to have 
considered that the letters on which the 
Principal Sudder Ameen had relied were 
not admissible im evidence against the 
. defendants, the appellants; to have found 
reasons for discrediting the accounts ; but to 
have held that, nevertheless, the finding of 
the Lower Court was capable of being 
supported wpon the oral testimony viewed by 
the light cast upon it by the conduct of the 
parties. 

If it were clear that the Judges of the 
High Court were right in rejecting the letters, 
and in treating the accounts as untrustworthy, 
the correctness of their finding would,nodoubt, 
have to be determined by the sufficiency of 
the grounds on which they have rested it. 
Even in that case their Lordships, though 


unable to adopt the inference which the 


learned Judges have drawn from the conduct 
of Ramchunder and Benoderam, or al- 
together to concur in other parts of their 
reasoning, would have felt great difficulty 
in distarbing their finding, inasmuch as both 
Courts are agreed as to the credibility of the 
plaintiffs’ witnesses. ‘Their Lordships, how- 
ever, are of opinion that the lettera, if 
proved as the Principal Sudder Ameen has 
found them to have been, were clenrly 
admissible in evidence against the appellants 
who claim under Ramohunder, 

Tt was snid that the Judges of the High 
Court have treated these letters as not duly 
proven. . But Ù appears to their Lordships 
that those learned Judges, thinking that the 
documents would not, if proved, be admis- 
sible against the appellants, never addressed 
their minds to the sufficiency of the proof. 
The judgment on that point of the Principal 
Sudder Ameen, a native Judge, dealing with 
letters in the native character, and purport- 
ing to have passed between natives, is, in 
their Lordships’ opinion, of very great 
weight. The letters, moreover, afford in- 
‘ternal evidence that they have not been 
concocted for. the purposes of this suit. 
And since those with which Ramchunder 
has been directly connected, by proof of 


handwriting or otherwise, clearly show that 
he and Ramkristo were acting jointly on 
behalf of the family in the purchase of 
Shahjehanpore ; the letters of Ramkristo 
written in the course of the same transaction 
seem to be also admissible; and the whole 
correspondence affords the strongest con- 
firmation of the statements made by the 
plaintiffs’ witnesses. 

Again, their Lordships are not satisfied that 
the objections taken by the Judges of the e 
High Court to the accounts are such as 
ought to deprive them of the credit which 
the Principal Sudder Ameen (possibly a 
more competent Judge of native books of 
account than any European can be) gave to 
them. A distinction is no doubt to be taken 
between those accounts The family 
accounts, taken by themselves, are ndmissi- 
ble only as corroborative evidence. But the 
private accounts of Ramsoondur, produced by 
his brother from the Khagra Kotee, may, if 
genuine, be direct evidence, in the nature of 
admissions on his part, against the appel- 
lants. ‘There are entries in the latter which 
strongly support the plaintiffs’ title, And 
these are not open to some of the objections 
taken by the High Court to the family 
accounts, particularly to one which their 
Lordships may observe they do not consider 
to be by any means conclusive, viz. one to 
the effect that the last-mentioned accounts, 
or some of them, were produced by Benode- 
ram in support of hia claims to the sole 
ownership of the estates. Ramsoondar’s 
grant to Surasuttee Dabee, at page 698 of the 
record, also affords some corroboration of the 
plaintiff’s case as to Shahjebanpore. 

Regarding Cossipore, it may be observed 
that although much of the plaintiffs’ 
documentary evidence, and in particular the 
letters, have no bearing on the claim to this 
estate, the direct evidence pf its having been | 
acquired as part of the joint family property 
is stronger than that relating to Shahjehan- 
pore. Sbhihbram Dey, who has bagn treategp 
by both Courts ‘as a witness deserving of 
credit, has distinctly sworn that the twelve- 
anna share in this estate which once stood 
in his name was purchased in his name with 
the family funds, and on account of the 
family; aud that no consideration passed 
when it was transferred from his name into 
that of Ramsoondur. The High Court has 
found that, before-this benamee purchase, the 
family was interested as putneedars in this 
estate ; and every probability is, therefore, 
in favor of the conclusion that thee direct 
eyidence given to prove that the purchase 
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of the other four-anna share in the estate 
was also a family transaction is true. 

Their Lordships are of opinion that the 
evidence sgo given on the part of the plaint- 
iffs is too strong to be outweighed by the 
inferences to be drawn from the conduct of 
Benoderam and Ramsoondur in the matter 
of the claims advanced by the former, or 
from the conduct of the family in allowing 
Ramsoondur, on the occasion of giving secu- 


ə rity to the Collector to state that these pro- 


pecties belonged to himself without co- 
sharers. Their Lordships will afterwards 
consider how far the representations involv- 
ed in these last-mentioned transactions (if 
false) affect the right of the plaintiffs to suc- 
ceed in this suit. In determining whether, 
in point of fact, the property was joint or 
separate, they can only be treated ns in the 
nature of admissions inconsistent with the 
title now asserted ; and viewed in that light, 
they do not seem to their Lordships mate- 
rially to impair the strength of the case 
made by the plaintiffs. 

‘On the whole, then, their Lordships, after 
full consideration of the arguments for the 
appellants, and notwithstanding the omis- 
sion to call or account for Ramkristo, 
have come to the conclusion that the finding 
of the two Indian Courts, to the effect that 
both estates were purchased with joint 
family funds, and became joint family proper- 
ty, ought to be affirmed. 

If this be so, the next question to be con- 
sidered is, whether the plaintiffs have for- 
feited their right to assert their title against 
the appellants by reason of their own con- 
duct, or the acts of any of those with whom 
they are connected. 

Those who set up such a defence are bound 
to show clearly both the facts on which it is 
founded, aud that the legal consequences on 
which they insist,pecessarily flow from those 


™ facts. In the course of the argument there 


was some want of precision upon this point. 

The mgre fact that Ramsoondur, when 
érading on his separate account, was permitted 
by the family to appear to the world as the 
gole owner of the estates, and so, perhaps, to 
obtain a fictitious credit, can be no foundation 
for such a defence. It may be an unfortu- 
nate consequence of the Hindu law touching 
the joint and separate property of members 
of an undivided family, but it is one of 
which all who deal with a Hindu trader 
must take their chance. Nor can greater 
effect be given to the misrepresentation made 
by Ramsoondur, probably with the concur- 
rence of the adult members of his family, 


when he gave security to the Collector. 
Such a mistepresenutation might possibly 


‘have been used as an estoppel nogainst the 


family, had any question in respect of the 
security arisen between them and the Collec- 
tor. But it has no bearing upon the 
present suit except as an admission, in 
which light it has been already consider- 
ed, or as an instance of tortuous dealing, 
which affects the general credit due to the 
plaintiffs. It was not upon the faith of that 
1epresentation that the appellant purchased. 
The foundation, therefore, of the defence 
is to be found, if anywhere, in the acts done 
after Ramsoondur’s deathy and before the 
sale. 
The first of these was the transfer of the 
estates into the sole name of Benoderam, on 
his application, and with the consent of Ram- 
chuuder. Their Lordships think 4t desirable, 
before considering its effect, to state their view 
of the nature of this transaction. They can- 
not but regard it as a coutrivance, between 
Benoderam and Ramsoondur at least, to put 
the estates beyond the reach of Ramsoondur’s 
creditors, and therefore fraudulent as against 
those creditors. They do not impute to 
Benoderam or to Ramchunder any intention 
to defraud either the children ef Ramsoon- 
dur or any other member of the joint family. 
But Ramsoondur was known to have died 
indebted; judgments against his estate, if not 
actually recovered, were imminent, and the 
only practicable mode of putting these pro- 
perties wholly beyond the reach of his credi- 
tors was by treating them not as family 
property in which he would have a seisable 
interest but as the property of Benoderam 
alone. In furtherance of this scheme 
Benoderam, when the estates were attached, 
filed his claims. If those claims had been 
successful, the attachment would have been 
removed, and this execution altogether 
defeated. If, on the other hand, a claim had 
been made, according to thé truth, on the 
ground that the estates were joint family 
property, the execution must have gone on, 
though with notice to all concerned that such 
a claim had been made. The dismiseal of 
Benoderam’s claims’ became final by his 
failure to bring a suit to establish his alleged 
rights within one year from the date of the 
orders, But the orders themselves do not 
state the precise grounds of dismissal ; and 
though they negative the title set up by 
Benoderam, they in no way affirm that Ram- 
soondur was the sole owner of the proper- 
ties. And the depositions ¢ of the three 
witnesses from page 412 to 416 of the 
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record show pretty clearly that the case made 
by the decree-holders in resisting Benode- 
ram’s claim to Shahjehanpore was rather that 
the estate was family property in which 
Ramsoondur had an interest as coparcener, 
than that it belonged to him alone, 


How then do these proceedings affect the 
right of the plaintiffs to assert against the 
appellants the title to the estates which they 
have been shown to possess. They might be 
estopped, if it were shown that they had 
represented Ramsoondur to be’ the sole 
owner of the estates; and that the appel- 
Jants had purchased on the faith of that 
representation. Btt it is impossible from 
the proceedings in question to extract any 
such misrepresentation, even if the plaint- 
iffs on the record are to be held to be bound 
by every act and statement of Benoderam. 


Again, is their right affected because, when 
Benoderam put forward a false claim, they 
did not formally prefer the true one? 
There is nothing in the Code of Procedure 
which made it imperative on them to do 
this; the claim, if made, could not have 
stopped the execution-sale altogether. 


The highest ground on which the appel- 
lants can put their case is, that Benoderam 
misled them by his fraudulent attempt to 
defeat the execution; and that the whole 
family is bound by his acts. It is not neces- 
gary to decide how far Benoderam and Ram- 
chunder, who are vot parties to this suit, 
might be affected individually by these pro- 
ceedings, if they were suing to recover their 
respective shares. On the present record it 
must be held that their shares have passed 
to, and are now vested in, the appellants, 
Their Lordships have felt some doubt 
whether the respondents, suing as members 
of a Hindoo family, still joint and undivid- 
ed, for property which, if recovered, will 
presumably again fall again into the common 
stock of that fimily, might not have been 
shown to be bound by the acts of Bgnoderam, 
whether of omission or commission, and 
responsible for the consequences of! them. 
But they are of opinion that a defence in- 


, tended to be founded on such a joint respon- 


sibjlity should be far more clearly pleaded 
and proved than it has been in this case. 
How far the plaintiffs on the record have 
been parties to, or .are affected in law by 
Benoderam’s proceedings, and to what extent, 
if at all, the appellants were misled by 
those proceedings are questions which have 
never been fagrly raised or tried in the 
Courts below. This was so found, and, as 


é 


their Lordships think, correctly found, by 
the Principal Sudder Ameen. 

Their Lordships are, therefore, of opinion 
that the second point taken by the learned 
Counsel for the appellant ia no answer to 
the suit, and they must humbly advise Her 
Majesty to affirm the decrees under appeal, 
and to dismiss this appeal with costs, 

Agents for the Appellants: J. and J, 
Hopgood. 

Agents for the Respondents: Barrow and 
Barton, 


The 2nd April 1878, 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague Smith, and Sir Robert P. 
Collier. 


Local Investigations—Thakbust Proceedings— 
Boundary Disputes. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Protab Chunder Burrooah 
versus 
Ranee Surnomoyee and others. 


The question to be decided was whether certain plots, 
delineated on a map, belonged to appellant's zemindary, 
or to that of respondent in whose possession they had 
been since 1852, when in certain thakbust proceedings, 
they were determined to lie within his estate of Bahur 
Bund in Zillah Rungpore, and not within appellant's 
estate in Zillah Goalparah. Appellant sued to impeach 
the thakbust award and to recover possession. In the 
course of litigation, the case was remanded by the High 
Court upon the issue, which of two given lines was sha 
old bed of the 1iver Sunkosh, when a Sudder Ameen 
was deputed to make a local investigation, which proved 
to be in favor of appellant. The case was finally dis- 
missed by the High Court in appeal. 

The Privy Council HELD that the report of the Sudder 


Ameen failed to establish the fine of the old Sunkosh,. 


and that, even if it had embodied efnclusions from what 
had been found and observed onthe ground, it would be 
reasonable to prefer the thakbust proceetings, which 
were an earlier local investigation since which the 


features of the locality may have changed, fd evidens 


of possession lost. 


Tue question which their Lordships have 
to determine on this appeal is whether the 
plots Nos. 1, 2, 8, and 4 of chur land deli- 
neated on the map-which, in the judgments 
of the Courts below, and throughout the 
argument at the bar, has been called ma 
No. 3, belong to the appellant’s zemindary 
Jumeera, or to the respondent’s zemindary 





* From the judgment of Bayley and Macpherson, JJ., 


in Regula: Appeal, No, 45 of 1864, decided 6th F®bruary 


1866, 
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Babur Bund. The suit originally embraced 
the land marked as plot No. 5 on the same 
map; but that parcel was claimed by the 
appellant (the plaintiff in the suit) as a 
reformation on the site of a diluviated village 
called Chalitabarree ; and it is now admitted 
that he failed to identify the site in question 
na that of his lost village, if the latter ever 
existed and formed part of his zemindary. 

The lands which remain in dispute are 
admitted to have been in the respondents 
possession since the year 1852, when, in the 
course of certain thakbust proceedings, 
which will be more particularly considered 
hereafter, they were determined to lie within 
the limits of Zillah Rungpore and the estate 
of Bahur Bund, and not within the limits of 
Zillah Goalparah and the estate of Jumeera. 
The correctness of this determination, and 
the anterior possession of the lands, are ques- 
tions contested in the cause. 

The difficulty, and it is always consider- 
able, which their Lordships feel in determin- 
ing appeals of this description, is, in this 
particular case, increased by the conflicting 
Opinions concerning the title to the land in 
dispute which bave been expressed in India. 
This suit to impeach the thakbust award 
in favor of the respondent, and to recover 
possession’ of the lands, was commenced by 
the appellant in May 1855. For some un- 
explained reason, it was not brought to a 
heariog until October 1868, when Mr. Fowle, 
the Zillah Judge, made a decree dismissing 
it. In March 1865, a Division Bench of the 
High Court, consisting of two Judges, 
reversed that decree, and remanded the cause 
for retrial on certain specified issues, with a 
direction that there should be a further local 
investigation. The Sudder Ameen, who was 
deputed to make that investigation, made, on 
the JOth of June 1865, a careful and elabo- 
Ynte report, which was in favor of the 
appellant as to the four plots now in dispute, 
but against him as to the fifth, Mr. Robin- 

n, howgver, who had succeeded Mr. Fowle 
ens Zilluh Judge, did not adopt or act upon 
that report; but, coming to the conclusion 
that the plaintiff had failed to establish a 
title to any of the parcels claimed, again dis- 
missed the suit by a decree dated the 8th of 
July 1865. The appeal against his decision 
came before the Judges of the High Court 
who had directed the remand, but they were 
divided in opinion; and according to the 
then existing practice of the Court in such 
cases, the decree under appeal was affirmed. 
For the appellant, therefore, we have the 
officer who made the last local investigation, 


+ 


and one of the Judges of the High Court; 
whilst for the respondent, we have the other 
Judge of the High Court, the two Zillah 
Judges, and the officers who conducted the 
thakbust proceedings, 

Their Lordships now proceed to consider 
more particularly the case made by the 
appellant. Te does not claim all the four 
plots of land by precisely the same title. It 
appears that, as early as 1810, the then zemin- 
dars of Jumeera and Bahur Bund, and a 
third party, the zemindur of Bheetur Bund, 
were all litigating the title to a large chur 
which had formed between two branches of 
the Burrumpootur. æa - 

The facts fouud in the case, as shown by 
the report in 2 S. D. A. Reports, p. 269, 
and the rade map thereto annexed, which in 
these proceedings has been called map No. 1, 
were the following:—The Bwrrumpootur 
flowed on all sides of the disputed land ; 
the plaintiff’s zemindary (Jumeera) lay on 
the east and north sides thereof, and ou 
the west side extended as far south as the 
river Suutose (in these proceedings called 
Sunkosh) ; the zemindary of Babur Bund 
extended from the river Sunkosh to the 
river Isamuttee; and the zemindary of 
Bheetur Bund, from the river Isamuttee , to 
the southward beyond the limits of the con- 
tested chur. ‘The Judge who tried the 
cause in the first instance declared lis 
inability to decide with certainty fiom whose 
lands the chur had been formed ; and accord- 
ingly made, what he termed, an equitable 
division of it between the contendiog parties. 

His ruling ig stated in the report as 
follows :—“ He was, therefore, of opinion 
that the most equitable mode of decision 
would be to give to the parties respectively 
the land adjoining to their respective estates; 
and ordered that the land to the northward 
of a line drawn east and west from the 
river Suntose to the plaintifs boundary 
should be taken by the plaintiff (the zemin- 
dar of Jumeera) ; that the remaining portion 
to the southward of that line should be 
divided by a line drawn from north and 
south ; and that the land to the eastward of 
that should belong to the plaintiff, and that 
the land to the westward should be taken by 
the zemindars of Bahur Bund awd Bheetur 
Bund, according to their respeetive bound- 
aries.” This decision, after going through 
all the Courts, was finally affirmed by the 
Sudder Dewanny Adawlut on the 9th of Sep-" 
tember 1818. 

This decree, though admitted to be a bind- 
ing adjudication of right, failed to determine 
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the disputes between the parties. We find 
them in 1827 again disputing ag to the direc- 
tion and position of the boundary lines defined 
by the decree. And in that year, Dr. Scoit, 
n gentleman holding a high civil office in the 
Zillah of Goalparnh, went upon the land, laid 
down the boundaries as he conceived them 
to run according to the decree, and put the 
parties in possession accordingly. On that 
eccasion he also made a map, of which that 
produced by the appellant, and marked No. 7, 
purports to be a true copy. The correct- 
ness of this copy is, however, disputed by 
the respondent, and bas not been proved. 
According to map No. 7, a considerable 
change has taken place in the course of both 
the Sunkosh- and the Burrompooiur between 
the years 1818 and 1827; the western 
branch of the latter having travelled consi- 
derably to the eastward. 

It is, however, clear that, whatever were the 
_ precise boundaries laid down by Dr. Scott, 

plots Nos. 1 and 2 are the only parcels of 
the Jand now in dispute which formed part 
of the land which was apportioned by him, 
and was the subject of the decree of 1818. 
For both parties are agreed that what: was in 
1818 the western branch of the Burrum- 
pootur, and, therefore, the western boundary 
of the chur then in dispute, is shown on 
map No, 3, by the old channel runnning from 
A to B; and we bave therefore now to con- 
sider what is the title which the appellant 
asserta to lots Nos. 3 and 4. 

The zemindary Jumeera contains two 
mouzols enlled Takeemaree and Patwama- 
ree. Bahur Bund contains two mouzahs 
called Balar Hat ond Konearmutty. In 1832 
or 1833, a dispute arrose between the then 
zemindara whether certain chur land ulti- 
mately assertained by survey-and measure- 
ment to consist of 1,478 beegnhs, 16 cottahs, 
and 45 doors, which had been thrown up by 
the river Sunkosh, was a reformation of 
parts of the two former, or of the two latter 
mouzabs; and, therefore, whether jt belong- 
ed to Jumeera or to Bahur Bund. 

This question was, in the first instance, 
fought in the Fouzdary Courts, and the 
result of the proceedings there was that the 
Magistrate; on the 17th Jaly 1835, made an 
award im*favor of the appellant, which 
was affirmed by the Commissioner on the 
alst of December following. The map No. 6, 
which is in evidence in this suit, was made 
in the course of those proceedings. In 1848 
the zemindar of Bahar Bund brought a guit 
in the Civil Caurt to set aside the Magistrate’s 
award, and recover the Jand comprised there- 


in ; the map No, 6 was made on the occasion 
of a local investigation ordered in that suit ; 


‘and, on the 20th March 1845, a decree 


was made in the plaintif?s favor by the 
Principal Sudder Ameen, That decree was, 
however, reversed, and the suit dismissed 
by a decree ofthe Sudder Dewanny Adaw- 
luton the 26th of September, 1847. The 
regult, therefore, of that litigation was to 
affirm the title of the zemindar of Jumeera 
to the land in question in that suit, what- 
ever if may have been. And in this suit 
the appellant claims lots Nos. 3 and 4 as 
the land so decreed to him in 1847. 

By the decree of the High Court direct- 
ing the remand, against which neither party 
appealed, the title to all the four plots of land 
was made to depend on the determination of 
a single issue ; and, in order to see how that 
came about, it is desirable to consider briefly 
the judgment of Mr. Fowle and the first 
judgment of the High Court. 

Mr. Fowle found that the whole face of 
the country had been changed since 1818 or 
1810, when the decision, on which the titla 
to plots Nos, 1 and 2 reats, was passed ; that 
the statements of nejther party in respect 
of the different changes were supported by 
any evidence worthy of credit; and, conse- 
quently, that the only thing for the Court 
to do was to compare the different maps, and 
on that comparison, he came to the conclu- 
sion that the plaintiff (the appellant) had fail- 
ed to prove his case. Both parties, however, 
seem to have admitted. before him (or if not 
before him, before the High Court on tha 
first appeal) that, whatever had been the 
changes in the course of the Sunkosh, its 
true channel in 1810 or 1818 was identical 
with that which is traced on maps Nos. 5 
and 6 as its dry channel, and the southern 
boundary of the land then in dispute. From 
this admission it followed. that, if the true 
site of that channel could be ascertained, it 
would determine the title to all the four 
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plots of land, since all that wasenorth gf? 


that line would belong to Jumeera, and: 
all that was south of if to Bahur Bund. 
And their Lordships think that both parties 
must be taken to have agreed to be finally 
bound by the finding on the issue directed by 
the High Court, wz. whether the line F G or 
the line P P on map No. 3 was the old bec 
of the Sunkosh. i 
It does not, however, appear to their Lord- 
ships that the effect of the remand was to 
shift or affect the burthen of proof, or to 
prevent a fuilure to determine the tree lina 
of the old bed of the Sunkosh, if suc 
A—d4 
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should take place, from being fatal to the 
appellant, who had to make out his title to 
disturb the possession of the respondent. 


The earlier judgments in this cause, and 
their own examination of the maps, have 
satisfied their Lordships that the attempt to 
determine the issue above stated by a mere 
comparison of these so-called maps is hope- 
Jess. None of them, unless it be map No. 4, 
have been made by scale or compass, They 
ə are rather rude diagrama than maps in the 
proper sense of the term. ‘To fix by a com- 
parison of them a disputed line in a country 
of which the face had never changed, would 
not be easy, But it is admitted that, during 
the half century which they cover, the locali- 
ty embraced in them has been the subject 
of frequent, and more or less violent, changes, 
and has probably been affected by 
almost every annual flood, And their Lord- 
ships must express their surprise and regret 
that suitors in India, who obviously do not 
shrink from carrying on litigation of this 
kind at enormous cost, should not be at the 
pains of causing the maps, which are sup- 
posed to be essential to its right determina- 
tion, to be prepared on something like a scien- 
tific principle. 

The cause went back after the remand. 
A Sudder Ameen was deputed to make the 
local investigation directed to be made; he 
filed his report; and the argument of the 
Jearned Counsel for the appellant may 
almost be summed up in the proposition that 


the effect to be given to the documentary 
evidence in the cause, 

The reasoning contained in his first ground 
seems to depend almost wholly on a com- 
parison of the maps, particularly maps 
Nos. 2, 6, and 6; on the assumed admission 
by the respondent of the correctness of the 
two latter maps; and on the effect to be 
given to the replication of her predecessor 
in tifle in the suit of 1844, 


The correctness, however, of map No. 2, 
as a copy of that from which map No. 1 was 
made, has been directly impugned in this 
sult, and has not been established by the 
appellant. The delineation therein of Chali- 
tabarree, of which there is no trace in map 
No. J, certainly casts considerable suspicion 
upon it. And even if it were authentic, it 
would, in one important particular, fail to 
support the appellant’s case. Fôr it places 
the confluence of the Sunkosh with the 
western branch of the Burrumpootur north 
of Kaladangab, which is marked as north of 
Bullabhur Kas; and even a little to the 
north of the Konearmutty Dara, or, at all 
events, in the immediate vicinity of that dara. 
And so far it seems to be in favor of the 
proposition that P P, rather than F G, indi- 
cates the site of the old bed of the river. 


Again, the principal argument founded on 
maps Nos. 5 and 6 is that both place, the 
Konearmutty Dara considerably to the north 
of that which each represents to be the old 
bed of the Sankosh forming the southern 


it was the duty of the Courts below, and | boundary of the land then in dispute. But 


will be the duty of their Lordships, to adopt 
and act on that report. ji 


The Sudder Ameen, after admitting that, 
by means of the alteration in the features of 
the country, it had become ‘ most difficult to 
arrive at any correct conclusion in the 
matter,” reported that, on a careful compari- 
* sion of the maps With the disputed locality, 
be had come to the’conclusion that F G was 
the old bed of the Sunkosh, and then pro- 
weeded tò give in detail the grounds on 
which he had come to that conclusion. 

’ It ig obvious that the special value of hia 
opinion must depend ou the degree in which 
the comparison of the maps has been nided 
by actaal observation of the locality, and of 
undisputed landmarks within it. So far as 
it restis on mere comparison of maps, or 
inferences drawn from former proceedings, 
it is of less weight than the judgment of 
the Judge, who is, presumably, as competent 
as the Sudder Ameen to compare the maps, 
and must speak with greater authority as to 


it is admitted that the place assigned by 
these maps to the house of Neemchund 
Sircar (an undisputed landmark) cannot ba 
reconciled with the place assigned to the 
Konearmutty Dara; and the Sudder Ameen 
assumes that the maps are accurate as to tha 
Bite of the dara, but inaccurate as to the site 
of the house. It seems, however, to their 
Lordships that, if inaccuracy in one of these 
particulars is established, little dependence 
can be placed upon the mapa. It is mere 
matter of speculation whether one site or the 
other is misplaced ; it may be that both ara 
misplaced. 


Of these two maps, it is farther to be 
observed generally, lst, that, where they 
differ (and the Sudder Ameen has found that 
they do differ from each other in some 
respecta) greater credit should be given tothe 
Magistrate's map No. 6 than to the Ameen’s 
map No. 5, because the final decree of the 
Sadder Dewanny Adawlut ig 1847 upheld 
the Magisirate’s award against the Ameen’s 
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report; and, 2ndly, that the principal ques- 
tion then in controversy, and with reference 
to which these maps were made, was not so 
‘much what was the southern boundary now 
in dispute, as whether the Sunkosh, highor 


up in its course, had not shifted its bed, so, 


as to give the present appellant (the plaintiff 
in that suit) a right to claim land to the 
west of the then flowing river as parcel of 
his village Takeemaree—a question which 
was ultrmately decided in his favor. 


The latter observation affords an answer 
to the argument of the Sudder Ameen, which 
is founded on the statement made by the 
plaintiff in that suit in his replication to the 
effect that the river Sunkosh had not changed 
its course for thirty to thirty-ftve years. 
For the question here is not what case the 
respondenteor her predecessors in title may 
heretofore have put forward, but where, in 
fact, was the old bed of the river; and the 
final decree of 1847 is inconsistent with the 
proposition that the Sunkosh had not then 
shifted its course, and must be taken to be 
a finding against it. 


Map No. 4, so far as it bears upon the 
present question (a point which will be after- 
wards considered), is treated by the Sudder 
Ameen as being in the respondent’s favor. 


In his second ground the Sudder Ameen 
relies on a supposed admission in the answer 
of the respondent in this suit. But Mr. Kay 
showed, as their Lordships ‘think suceess- 
fully, that this argument of the Sudder 
Ameen is founded on a misconstruction of 
the term “the western stream of the Burrum- 
pootar mixed up with the Sunkosh,” which 
he treats as indicating the actual point of 
confluence of the two rivers; whereas, it 
may, and probably does, mean merely the 
course of the Burraompootur after it has 
received the waters of the Sunkosh, 


Another part of the Sudder Ameen’s re- 
port, which’is extremely unsatisfactory, is 
his attempt to explain the grent difference 
between the quantity of the land comprised 
within plots 3 and 4, viz, 5,481 beegahs, 
nnd that decreed to the appellant in 1847, 
viz., something less than 1,479 beegahs. This 
fact affords a strong argument against the 
identity of the two parcels. Yet almost all 
that the Sudder Ameen says of it is: —‘ More- 
over, there seems no reason why the lands to 
the northward of the line F G should not 
belong to the plaintiff because they exceed 
the quantity Before,” by which he probably 
means the quantity formerly claimed. Agnin, 
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the Sudder Ameen has either failed to 


identify the Isamuttee of the decrees of 


1810 and 1818, or he has placed its site so 
near the line F G as to make it difficult to 
see how, between the confluence of the 
Sankosh and that of the Isamuttee with the 
western branch of the Burrumpootur at that 
time, there could have been lands of Bahur 
Bund ex adverso to the disputed chur suffi- 
cient to support the assignment to Bahur 
Bund of so much of that chur as the decrees 
of 1810 and 1818 gave to that zemindary. 
This circumstance was strongly pressed by 
the learned Counsel for the respondent, and 
there appears to their Lordships to be muck 
weight in the argument. 


A more material consideration is the 
following :—It is clear, as the Zillah Judge, 
Mr. Robinson, has pointed out, that whether 
the old bed.be at P P, or at F G, the trua 
line, if prolonged nearly due west, ought to 
strike the northern extremity of the bound- 
ary line drawn (speaking roughly) from south 
to north, by Dr. Scott, in 1827. Therefore, 
how far that boundary line extended in a 
northerly direction is a question most 
material to the determination of the present 
issue. And it is upon that point that the 
report of the Sudder Ameen seems to be 
most directly in conflict with the result of 
the earlier local investigationin 1852. ‘Their 
Lordships cannot but think that a strong 
case is required to destroy the effect of those 
thakbust proceedings. The investigation 
involved the fixation of the boundaries not 
merely of the two zemindaries, but of two 
conterminous zillahs, Rungpore and Goal- 
parah. It appears to have been made by 
the Revenue department with considerable 
care, the Collectors of both zillahs being 
parties to it ‘Their award seems to have 
been the subject of appealeto the Board of 
Revenue, which conflemed it; but the 
grounds of that appeal, which might havo 
thrown some light on the present coatrover 
are not found in the record. Mr. Bedford’g' 
map, No. 4, is by far the most scientific of 
those produced. He appears to have gone 
upon the ground, to have mapped it, to have 
ascertained what lands were in dispute 
between the rival zemindars, and to haye 
referred those disputes to the Collectors of 
the two zillahs. Several parcels of land, 
besides those in question in the cause, were 
then in dispute. The two Collectors went 
upon the spot and determined the boundary 
wherever it was disputed. Their invêstiga- 
tion was treated in the argument as porfanga 
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tory, but thoir Lo:dships do not think it 
deserves that character. They seem to have 
examined the ryots on the ground ; and as 
to one of the disputed points (not however 
one of those now in question), they differed 
in opinion, and had to refer that case for 
determination to higher authority. The 
remarkable thing is that, according to the 
concurrent statements of both Collectors, the 
zemindar of Jumeera almost gnve up his 
case ag to the parcels of land which are the 
subject of this suit. It was argued that the 
suit itself is an answer to those statements. 
But it seems to their Lordships to be more 
probable that the zemindar should, as an 
after-thought, bave determined to disavow his 
agents, and try the chances of a civil suit, 
than that the Collectors should have so 
grossly misapprehended what had passed 
before them. The result of these proceed- 
ings was that the boundary was fixed by 
prolonging the admitted boundary line of 
Dr. Scott to the north-east, as is shown in 
map No. 4. Again, from the Collector’s 
report it may be inferred that evidence was 
thus forthcoming to show that the zemindar 
of Bahur Band was actually in possession of 
the land in question. And this is confirmed 
by the finding of Mr. Fowle (Appendix, 
p. 1053) on the evidence before him as to the 
anterior possession, 


Their Lordships are of opinion that the 
report of the Sudder Ameen made 13 years 
afterwards does not afford a sufficient auswer 
to their thakbust proceedings. They are 
not satisfied of the correctness of his assump- 
tion that the tree which he found stand- 
ing, whether asoodh or pykar, marked the 
northern extremity of Dr. Seott’s boundary 
line. It may have been merely n point in 
that line, and the Revenue officers may have 
been correct in prolonging that line as they 
did. ° 


Aa Their kordships have not been insensible 


‘to the difficulty, so strongly urged by Mr. 
Joshua Williams in his reply, of finding any 
land to correspond with C in map No. 1, con- 
sistently with map No. 4. But considering 
that C was in 1810 the extreme portion of a 
chur surrounded on all sides by the Burrum- 
pootur, they do not think that its disappear- 
ance in the course of half a century would 
be altogether unaccountable. Nor can they 
lay much stress on the attempt of the 
respondents’ mooktear to identify it with kaem 
land. °A native mooktear is very apt to 
clutch at a false explanation, rather than 
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admit his inability to explain a circumstance 
which seems to militate against his case. 


On the whole, their Lordships have come 
to the conclusion that the report of the 
Sudder Ameen fuils to establish that the line 
of the old Sunkosh was at F G. They do 
not feel that, in coming to that conclusion, 
they are departing fiom what has been laid 
down in other cases touching the weight to 
be given to a report made by an officer 
deputed to make a local investigation, and stat- 
ing conclusions drawn from what he has 
actually found and observed on the ground. 
Evough has been said eto show that the 
report of the Sudder Ameen, in this case, is 
not exactly of that character. But if it 
were, their Lordships, in treating it as 
insufficient to destroy the effect of the thak- 
bust proceedings, would be only “applying in 
favor of the respondent the ratio decidends 
which was applied in favor of the appel- 
lant by the Sudder Dewanny Adawlut in 
1847, viz. that, where the results of two 
local investigations are conflicting, .the 
earlier is to be preferred. ‘The principle is 
reasonable ; since in the interval between the 
two investigations, the features of the local- 
lity may have changed, and evidence of 
possession may have been lost. 


If it were necessary for their Lordships, in 
dealing with this voluminous record, to 
determine affirmatively where the line of the 
old Sunkosh waa, they would be disposed to 
prefer the line P P to that of F G. But it 
is not necessary for them todo this. Itis 
sufficieut for them to hold with Mr. Justice 
Macpherson that the appellant has failed to 
establish that F G was the true line, by 
evidence on which a Court of Justice ought to 
disturb the possession which the respondent 
hns had of the lands in question ; certainly 
since 1852, and probably for a much longer 
period. 


Being of this opinion, they will humbly 
advise Her Majesty to affirm the decree 
under appeal, and to dismiss this appeal 
with costs. 
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The 9th April 1878, 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. B. Kemp, 
Louis S. Jackson, J. B. Phear, A. G. Mac- 
pherson, W. Markby, F. A. Glover, Dwar- 
kanath Mitter, W. Ainslie, aud C. Pontifex, 
Judges. 


Hindoo Law— Widow— Unchastity. 
Case No. 1870 of 1870. 


Special Appeal from a decision passed by 
the Deputy Cgmmissioner of Seebsagur, 
dated the lst June 1870, reversing a de- 
cision of the Moonstff of Golaghat, 
dated the 24th March 1870. 


Kerry Kolitanee (Defendant) Appellant, 
versus 

Monee Ram Kolita (Plaintiff) Respondent. 

Baboo Mohinimohun Roy for Appellant. 


Baboos Kalee Prosunno Duti, Kalee 
Mohun Doss, and Nullit Chunder Sen for 
Respondent, 


Hip (by Couch, C.J., Jackson, Phear, Macpherson, 
Markby, Ainslie, and Pontifex, JJ.,) that under the 
Hindoo law, as administered in the Bengal school, a 
widow who has once inherited the estate of her deceased 
husband, is not liable to forfeit that estate by reason of 


HeEtp (by Kemp, Glover, and Mitter, JJ.,) per contra. 


THE defendant, appellant, Kerry Kolitanee 
having succeeded to the estate of her late 
husband, one Gendela, who died without 
issue, the respondent sought to dispossess 
her, and claimed, as being Gendela’s cousin, 
to be the next heir, and entitled to possession, 
because the appellant had forfeited her right 
to remain in the enjoyment of her husband’s 
property by reason of her unchastity. The 
Deputy Comnfissioner of Seebsagur, revers- 
ing the decree of the first Court, declared 
the plaintiff to have established his claim as 
heir to Gendela, and gave him a decree for 
possession. The defendant appealed, and the 
appeal coming on for hearing before Bayley 
and Mitter, JJ., their Lordships referred 
the case*to a Full Bench, by order of 
1efeience dated the 10th April 1872, with the 
following remarks :— 

“Mr. Justice Mitter.—The first question 
we have to determine in this case is whether 
under the Hindoo law, as administered in the 
Bengal schod, a widow who has once suc- 
ceeded to the estate of her decensed hus- 


band, is liable to forfeit that estate by rea 
son of unchastity. 

“ In order toarrive ata satisfactory solutio 
of this question, we thought it proper to con 
sult some learned Pundits in Court ; and we 
accordingly, summoaed Pundit Issur Chun- 
der Vidyasagur, Pundit Mohesh Chunde 
Nyaruttun, Officiating Principal of the Cal- 
cutta Sanscrit College, Pundit Bharut Chun- 
der Shiromony, Professor of Hindoo Law in 
the said institution, and Pundit Tara Nath, 
Turkobachusputee, Professor of Grammar 
and Rhetoric in the same. Pundit Issur 
Chunder Vidyasagur, however, could not 
attend on account of ill-health. ‘The other 
three Pundits appeared, and orally stated 
unanimously that the question under our 
consideration ought to be answered in the 
affirmative, each giving his separate opinion 
and the authority on which it rested, also 
orally. 

“In this opinion we entirely concur. All 
the ancient rishis or sages, whose works 
are recognized as authorities in the different 
schools of Hindoo law current in the coun- 
try, appear to be unanimous in holding that 
an act of unchastity is one of the gravest 
delinquencies of which a woman cau be 
guilty ; and hence it is that we find in tho 
Hindoo shasters so many stringent provisions 
for its prevention:— 

“< Day and night (says Menu) must women 
be held by their protectors in a state of 
dependence ; even in lawful and innocent 
recreations being too much addicted to them, 
they must be kept by their protectors under 
their own (dominion.)’ (Colebrooke’s Digest, 
Lon. Ed., vol. 2, p. 879.) 

“< Through independence (says Nareda), 
even women of noble families would swerve 
from their duty. Hence the Lord of created 
beings has established their perpetual 
dependence.’—(Colebrooke’s Digest, vol. 2, 
p, 380.) 3 : 

“Let her father (says Yajnavalkya) guard 
a maiden, let her husband guurdya mas 
woman. Bat let her son guard her in äge, 
or on failure of these, let her kinsmen pro- 
tect her. In no instance is the independence 
of women allowed.’—(Colebrooke’s Digest, 
vol. 2, p. 881). 

s Women (says Menu again) must above 
all be restrained from the smallest illicit gra- 
tification ; for not being thus restraiged 
they bring sorrow on both families. Let 
husbands consider this as the supreme law 
ordained for all classes ; and let them, how 
wenk soever, keep their wives undew lawful 
restrictions, For he who preserves his wife 
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from vice, preserves his offspring from suspi- 
cion of bastardy, his ancient usages from 
neglect, his family from disgrace, himself 
from anguish, and his duty from violation, — 
(Colebrooke’s Digest, vol. 2, p. 382.) 

sc A woman (says Vrihasputtee) must be 
carefully guarded by her mother-in-law and 
other venerable matrons.’—(Colebrooke’s 
Digest, vol. 2, p. 384.) 

“(If the husband’s family be extinct (says 
eNareda again), or the kinsman be unmanly, or 
destitute of means to support her, or if there 
be no sapindas, a kinsman on the father’s 
side shall have authority over the woman. 
But if the kindred on both sides fail, the 
king is considered as the protector of the 
woman ; he shal) guard her, and shall chastise 
her if led away from the path of virtue.’— 
(Colebrooke’s Digest, vol. 2, p. 384.) 

“Therefore, guard wives (says Paithinusi), 
_ lest mixed classes should spring from them.’ 
—(Colebrooke’s Digest, vol. 2, p. 383.) . 

“By violating their obligation of fidelity 
to one only husband (says Harita), and by 
receiving the embraces of a stranger, vicious 
women confound families, for a son begotten 
by an adulterer while the husband is alive isa 
cunda, or after his death a golaca ; therefore 
let the husband guard his wife from the 
-assaults of lust. If she be lost through vice, 
the honor of the family is forfeited ; if that 
be lost, the pure succession of progeny is 
lost ; through that loss the sacraments of 
duties and of manes are destroyed; those sa- 
craments being destroyed, duty fails ; duty 
failing, the husband’s soul is lost; and his soul 
being lost, everything is lost.’—(Colebrooke’s 
Digest, vol. 2, p. 381.) 

“ Whether the texts above referred to, so far 
as they relate to the dependence of women, are 
as liberal as they anght to have been ; and 
whether the Courts of Justice in the country 
constituted as they.are at present, are bound 
“to carry them out in their integrity are ques- 
tions which we need not pause to discuss. 

suffigjent for the purposes of our deci- 
sion to say that they are in full unison with 
the feelings of the Hindoo community in 
general, and that the social status and pri- 
vileges of Hindu women are still ordinarily 
determined and regulated by them. 

“ But, be this as it may, there cau be no doubt 
whatever that those texts are eminently 
fitted to give us a clear idea of the general 
spirit of the Hindoo law so far as it relates to 
the question of chastity in Hindu women ; 
aud we are therefore justified in referring to 
them ar a valuable guide in the present dis- 
cussion which is intimately connected with 


that question. Such a course of procedure 
is fully warranted by the decision of the 
Privy Council reported in p. 173 of the 
llth vol. of Moores Rep.* One of the 
questious raised in that case was whether, 
under the Hindoo law as administered in the 
Benares school, property inherited by a 
womau becomes her streedhun, and a passage 
of the Mitakshara, the bigest authority re- 
cognized in that school, directly supporting 
the affirmative of this proposition was strong- 
ly relied upon in the course of the argument. 
Bat their Lordships declined to act upon 
that passage ; and one of the rensons assign- 
ed by them was that it «vas inconsistent 
with the general spirit of the Hindoo law as 
shown by the numerous texts declaring the 
perpetual dependence of women. 

“With these preliminary observations, let us 
proceed now to the direct examination of tha 
question we have to deal with in the present 
case, 

“ Woe think it scarcely necessary to remark 
that the estate of a widow under the Hindoo 
law is one of a very peculiar character. To 
compare it with a life-estate, or with any 
other estate known to the English law, 
would be to misunderstand its nature com- 
pletely ; and if authority is needed to support 
this proposition, we have only to refer to the 
remarks made by the Privy Council in the 
case reported in p. 550, Moora, vol. 8.f 
It is true that the widow is allowed to 
succeed to the estate of her deceased husband 
as his heiress-at-law ; and it is also true that 
she is allowed to represent that estate fully, 
so long ns her right to hold it continues to 
exist. But her dominion over it is rigorously 
confined within certain defined limits beyond 
which she has no power to go; noris it 
allowed to descend to her heirs after her death. 
As ‘half the body’ of her deceased husband 
she takes his property in default of male issue, 
but being not more than half, her power to 
deal with it is anything but that of an 
owner in the true sense of the term. 


“Indeed, according to the true theory of 
the Hindoo law, she is nothing more than a 
trustee for her life for the soul of her deceased 
husband, if we may use the expression. 


“< Ror women the property of their hus- 
bands (says Vyasa,) is intended only for use; 
let them not make waste of it on any 
account,’ 


* Mussumat Thakoor Deyhes v. Rai Balak Ram, 10 
W. R., P. A 8. 
+ The Collector of Masulipatam v, Cavaly VYencata 
Narrainapah, 2 W. R, P. Cn 61, 
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“In commenting upon this passage the 
author of the Dayabhaga says :—(Colebrooke’s 
Dayabhaga, p. 182, c XI, s. 1, v. 61.) 
‘Even use should not be by wearing 
delicate apparel and similar luxuries. But 
since a widow benefits her husband by the 
preservation of her person, the use of property 
sufficient for that purpose is authorized. In 
like manner since the benefit of her husband 
is to be consulted, even a gift or other aliena- 
tion is permitted for the completion of his 
funeral rites? Accordingly the author says, 
‘Let not women make waste. Here ‘ waste’ 
intends expenditure not useful to the owner 
of the property. æ. 

“ Tt is clear from this passage that every use 
made by a Hindoo widow of the estate inherit- 
ed by her from her deceased husband, 
which is not conducive to his spiritual wel- 
fare, is, under the Hiodoo law current in the 
Bengal school, an unauthorized act of waste ; 
and the acknowledged founder of that school 
goes to the length of declaring that she is 
allowed to use that estate for the purposes of 
her maintenance, not because she has any 
independent right to do so, but because by 
preserving her person she confers a benefit 
upon his departed spirit. If this is not the 
true picture of the trustee character of the 
widow, it is difficult to make out what trus- 
teeship means. 

“It should not be supposed that the abovo 
provisions were intended by their framers to 
serve as mere moral precepts which the 
widow is at liberty to obey, or to disobey at 
her, plensura. On the contrary, the utmost 
piéeaution appears to have been taken by 
them to secure their strict enforcement. We 
havé already shown that, according to the 
o law, women are deemed to be never 
independence, and the widow in 
possession of her husband’s estate is no excep- 
tion to the general rule. 

“When the husband is dead (says Nareda), 
his kin are the guardians of his childless 
widow. In the disposal of thg property 
and care of her person, as well as in her 
maintenance, they hanve full power. 

“The authority of this text is distinctly 
recognised in the Daynbhaga, which says :— 

‘In the disposal of property by gift or 
otherwisé, she is subject to the contiol of her 
husband’s family after his decease and in 
default of sons.’—(Dayuabhaga, v. 64, s. 1, 
C. 





_ “Tn order to complete this part of the argu- 

ment, let us pause for a moment to compare 
the widow’s astate with that of a male heir 
under the Hindoo law. It is true that in the 
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latter case also, the spiritual welfare of the 
deceased proprietor is the only test resorted 
to for determining the right of succession, 
but after the claimant is once found compé- 
tent to satisfy the requirements of that test, 
the property is absolutely made over to him 
as his own in the fullest sense of the term. 
No effective restriction whatever is put upon 
his right of enjoyment, nud the estate is 
allowed after his death to descend to his 
heirs, and not to those of the original owner. ,, 
The only exception to this rule is to be 
found in the case of ancestral property under 
the law current in the Benares school, but 
the principle upon which that exception is 
based has nothing whatever to do with the 
present discussion. 

“ Nor is it necessary to go very far, in order 
to find out the reason of this distinction 
between male and female heirs. Women are 
incapacitated by their sex from performing 
the ceremony of purvana shrad, which 
constitutes, as it were, the very corner-stone 
of the Hindoo Jaw of inheritance; and 
hence if is that we meet with a general ten- 
dency in that law to exclude them from 
the category of heirs. Inthe fow cases in 
which women are allowed to succeed, they are 
allowed to do so upon the authority of special 
texts, and not upon the general principle by 
which the law of inheritance is regulated. 
‘ Accordingly,’ says the author of the Daya- 
bhaga (s. 6, c. XI, v. 11), ‘ Bondhayana, 
after premising, ‘A woman is entitled not 
to the heritage, for females, and persons 
deficient in au organ of sense or membcts, 
are deemed incapable to inherit.’ The con- 
struction of this passage is, ‘a woman is 
not entitled to the heritage,’ but the succes- 
sion of the widow and of cerlain others 
(mother, daughter, &c.,) tukes effect under 
express passages without, contradiction to 
the maxim. a 

“The case of the widow affords a curions * 
illustration of the tendency above referred 
to. So far as the original writergou pes 
law are concerned, it appears that they wero 
by no means unanimous in recognizing her 
tight of succession, as may be seen from the 
numerous contradictory texts quoted on the 
subject both in the Mitakshara and in the 
Dayabhaga ; and, indeed, if we were to gnide 
ourselves solely and exclusively by those 
texts, it would have been extremely difficult 
for us to come to any satisfactory solution of 
the question one way or the other. Among 
the commentators the author of the Mitak- 
shara is of opinion that the widow is sntitled 
to inherit only when the family is separate. 
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The author of the Dayabhaga repudiates 
the distinction between joint and separate 
family, but he also is obliged to admit that 
site takes under the authority of special 
texts, and that it is by those texts that the 
nature and extent of her right are to be deter- 
mined and regulated. 

‘Tt should not be supposed that the above 
view ofa Hindoo widow’s estate is opposed to 
the Full Bench decision reported in p. 166 
eof the Special No. of the Weekly Reporter, 
in which it was held that a widow is com- 
petent to sell her so-called life-interest in 
the property left by her husband. We do 
not wish to express any opinion as to the 
correctness or otherwise of this decision. It 
might possibly be supported upon the ground 
that such a sale is nothing more than mere 
anticipation of the proceeds which the widow 
could have realized from the estate if she had 
kept it in her own possession. But there is 
- nothingin that decision to support the con- 
tention that the proceeds thus anticipated can 
be used by her for any purpose not author- 
ised by the Hindoo law, that is to say, for 
any purpose not conducive to the spiritual 
welfare of her deceased husband. The Hindoo 
law, it should be observed, does not, at least 
in Bengal, recognize any distinction between 
the moveable and the immoveable portions of 
the estate, nor does it recognize any distinc- 
tio between the corpus of that estate and 
its profits. That these profits do not become 
her streedhun, or peculiar property, in any 
sense of the term, is manifest from the fact 
that their residue, which remains after her 
enjoyment of the estate, is allowed to go to 
the heirs of her husband, and not to those of 
her streedhun. ‘Therefore,’ says the author 
of the Dayabhaga (s. 1, c. XI, v. 59), ‘ those 
persons who are exhibited in a pasange above 
cited as the next-heirs on the failure of prior 
. claimants, shall, inJike manner as they would 
have succeeded if the,widow’s right had never 
taken effect, equally succeed to the residue 
witho estate remaining after her use of it, 
upon the demise of the widow in whom the 
succession had vested. At such time when 
the widow dies, or her right ceases, the 
succession of daughter, and the rest, is 
proper.’ Every expenditure incurred by a 
Hindoo widow which is not beneficial to the 
deceased owner is, as we have already 
shown, an unauthorized act of waste within 
the definition of that term as given in the 
Dayabhaga; and the word “use” in the 
above passage puts it beyond all doubt tnat 
the ru is just as much applicable to the 
increment of the estate ns it isto the corpus 
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of it. As for the absence of any distinction 
between the moveable and the immoveable 
portions of the estate, we have only to refer 
to the decision of the Privy Council reported 
in p. 487, Moore XI.* That decision was 
passed, it is true, with special reference to 
the Hindoo law administered in the Benares 
school, but it may easily be shown upon 
precisely similar grounds that the sume rule 
holds good in Bengal also. See also the 
ense of Kasheenath Bysack v. Horosoonderee 
Dossee,t which was a Bengal case. 


“ Suppose, for instance, that a widow sells 
her so-called life-interest in her husband’s 
property for a lac of rupee®, the sale may be 
allowed to stand on the authority of the Full 
Bench Ruling in question. But can it be 
contended that she would be entitled to use 
this lac of rupees in any manner she thinks 
proper, or that the male heirs of hêr husband, 
who have ‘fall power over her in the dis- 
disposal of her property, in the case of her 
person and in her maintenance,’ under the 
express provisions of the Hindoo law, would 
not be competent to take any legal steps to 
restrain her from ‘ wasting’ the amount? It 
may well be thatthe Courts of Justice in this 
country, constituted as they are at present, 
are notin a position to compel a Hindoo 
widow to use her husband’s property for the 
benefit of his soul, although we are far from 
saying that a Hindoo king would not have 
been bound to do so to the fullest extent— 
he being expressly required by the Hindoo 
shasters to act as her guardian, and to chastise 
her, if ledaway from the pathof-virtue, asmay 
be seen from one of the textsalready quoted by 
us. But those Courts are bound to interfere in 
eases of waste, and it is in obedience to this 
general obligation that so many suits, institut- 
ed by reversioners to set aside acts of waste 
committed by widows, have been and are 
still being entertained by them. Suppose 
then, that a reversioner brings an action 
upon the ground that the widow is about to 
spend a large sum of money derived by her 
from the profits of the estate for a purpose 
not authorized by law, and suppose that his 
prayer is that an injunction should be issued 
commanding her not to spend it for that pur- 
pose, can the Court refuse to grant the in- 
junction, if the ground upon which it is 
asked for is made out? This question, we 
apprehend, must be answered in the same 
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way as if the threatened waste had related 
to a portion of the corpus of the estate, 
unless we are prepared to hold that, although 
we are bound to administer the Hindoo law 
when the widow claims to succeed to the pro- 
perty of her deceased husband, we are not 
bound to administer that law when the dis- 
pute is as to the nature of her right nnd the 
use she is entitled to make of it. We are 
aware that it has been held in some cases that 
the widow is not under any legal obligation to 
render accounts to the reversioner. We do 
not wish to express any opinion about the cor- 
rectness of these decisions one way or the 
other. It may een be granted for the sake 
of argument that the widow is not bound 
to make good to the estate any sums already 
misspent by her. But there is no authority 
of any kind on the strength of which it can 
be held thet she is the absolute mistress of 
the proceeds of that estate, or that the re- 
versioner is not entitled to take any legal 
steps in order to prevent her from using 
those proceeds for a purpose other than that 
sanctioned by the Hindoo law. 

“ Such then being the nature of the estate 
inherited by a Hindoo widow every act done 
by her, the effect of which is to incapacitate 
her from using that estate for the only pur- 
pose for which she is entitled to use it, 
operates as a cause of forfeiture. The 
question is, therefore, reduced to this, ig un- 
chastity an act of this description ? Looking 
at this question from a purely Hindoo point 
of view, we feel no hesitation in saying that 
the answer to it ought to be in the afirma- 
tive. 

“< Women, says Menu, the highest and 
most respected, all the Hindoo legislators, 
‘have no business with the text of the 
Veda ; thus is the law fully settled. Hav- 
ing, therefore, no evidence of law, and no 
knowledge of expiatory texts, sinful women 
are as foul as falsehood itself. This is a 
fixed rule,’”—(Colebrooke’s Digest, vol. 2, 
p. 890.) ° 

“ The following passage of Vyasa, however, 
which is cited by Rughoo Nunduna (one of 
the acknowledged authorities in the Bengal 
school), in connection with this very subject, 
and which will be more specifically referred 
to in a subsequent part of our judgment, is 
still more explicit on the point :— 

“‘Oh Arundhuti! gifts, fastings, religi- 
ous and other good acts of an unchaste 
woman are vain ; their religious merits, also 
spotless beauty, are fruitless. Those wicked 
women, who, By the commission of adultery, 
deceive their husbands, lose from that time 
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the fruits of religious acts, and are doomed 
to hell.” 

“It is clear, therefore, that an unchasje 
woman, not only causes ‘ the loss of her 
husband’s soul,’ but she is totally incompe- 
tent to redeem it afterwards, inasmuch as 
every act done by her subsequent to the loss 
of her chastity must be necessarily destitute 
of all religious efficacy whatever. How 
then can it be contended that such a person 
is entitled to retain possession of her hus-? 
band’s estate, when she has by her own act 
reduced herself to a condition which renders 
her absolutely unfit to use that estate for the 
only purpose for which it was made over to 
her. As half the body of her deceased hus- 
band, she took it as a trustee for the benefit of 
his soul ; but if she is no longer in a position 
to fulfil her duties as such trustee, the trust 
property must be taken away from her as a 
matter of course. 

“ Nor is the above conclusion wanting an 
express anthority to support it. 

‘That an_unchaste widow has no right to 
succeed to the estate of her deceased hus- 
baud is, we believe, a proposition of Hindoo 
law beyond all dispute. The Mitakshara, 
which is respected as a very high authority 
more or less in every part of Hindoostan, ' 
expressly lays down :— 

< Therefore, it is a settled rule that a 
wedded wife being chaste takes the whole 
estate of a man, who, being separated from 
his co-heira, and not subsequently reunited 
with them, dies, leaving no male issue’— 
(Colebrooke’s Mitakshara, e. II, s. 1, v. 
39). The discussion in v. 18 is signifi- 
oant. In that verse the author repudiates 
the claim of a widow who is appointed to 
raise up issue for her husband, and he 
bases his opinion on a text of Bridha Menu, 
which expressly declares that a chaste widow 
alone is entitled to succeed. It is worthy , 
of remark, that a mere appointment to raiso 
Up issue cannot, in the absence of anything 
done by the widow in pureuanes of tha 
appointment, affect her chastity in any man- 
ner whatever, and yet the bare likelihood of 
her keeping such an appointment, and thereby 
losing her chastity, is considered os a suffi- 
cient ground for her disinherison. It is 
clear, therefore, that, in the opinion of the 
author of the Mitakshara, the widow, who 
is to succeed to the estate of her deceased 
husband, must remain under a perpetual 
obligation to preserve her chastity ; and this 
inference is not only confirmed by the very 
wording of the text cf Bridha Men? upon 
which he relies, but also by vv. 87 and 38 
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jn which he says that ‘the widow who is 
suspected of incontinence must’ be excluded, 
md that she who is not supposed likely to 
be guilty of that offence is alone entitled to 
take the wealth of her deceased husband. 

« It is true that there is no special discus- 
sion on this point in the Dayabhaga, but the 
reason of this omission is obvious. The 
nuthority of the Mitakshara, it should be 
remembered, was at one time supreme even 


ein Bengal, and as the author of the Daya- 


bhaga did not intend to dispute the correct- 
ness of all the propositions laid down in that 
treatise, we need not be at all surprized at 
his silence in regard to some ofthem. It is 
for this reason that the Mitakshara is still 
regarded in the Bengal school as a very high 
authority on all questions in respect of which 
there is no express conflict between it, and 
the works prevalent in that school, as may be 
seen from the remarks made by the Privy 
Council in the case already referred to. 

“ But be this as it may, it seems to be clear, 
upon the authority of the very texts relied 
upon by the author of the Dayabhaga in 
order to establish the widow’s right of suc- 
cession, that both the accrual and the continu- 
ance of that right are absolutely dependent 
upon the preservation of her cbastity. The 
very first text quoted by him is one from 
Vribasputtee, which says :— 

‘In scripture and in the Code of Law, as 
well as in popular practice, a wife is deemed 
by the wise as half the body of her husband 
equally sharing with bim the fruits of pure 
and impure acts. Of him whose wife is not 
deceased half the body survives. How then 
should another take his property when half 
his person is alive. Let the wife of a 
deceased, man who left no igsue take his 
share notwithstanding kinsman, a father, a 
mother, or uterine brother be present. Dying 
before her husband, a virtuous wife partakes 
of his consecrated flee; or if her husband die 
before her, she shares his wealth—this is 
\aimeval4uw. Having taken his moveable 
‘and immoveable property, the precious and 
the base metals, the grains, the liquids, and 
the clothes, let her duly offer his monthly, 
half-yearly, and other funeral repasts. With 
presents to his manes, and by pious liberality, 
jet her honor the pnteroal uncle of her hus- 
pand, &c.’—(Dayabhaga, c. XI, s, 1, v. 2.) 

. “The word virtuous in the above passage 
ig a mistranslation. The original contains 
two words, ‘ potibrota’ and ‘ shadhee;’ the 
former meaning, devoted to the brotto or 
ceremony of promoting the happiness of her 
husband ; the latter, chaste. 
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« According to this text it is clear that it is 
the chaste widow alone who is competent to 
perform the religious and other acts condu- 
cive to the spiritual welfare of her husband, 
and, therefore, entitled to succeed to bis 
estate after his death in default of male issue. 
It is the chaste, and not the unchaste, wife 
who is regarded ‘in the Hindoo scriptures in 
the Code of Hindoo Law,’ and in the popular 
practice prevailing among the Hindoos, as 
half the body of her husband, and it is she 
and she alone who is entitled to partake of 
hig consecrated fire, to offer his monthly, 
half-yearly, and other funeral repasts, as well 
as to do those pious acts of liberality which 
are necessary for the salvation of his soul. 
An unchaste woman is even as a corpse for 
every act done by her is, in the eye of the 
Hindoo law, absolutely null and void so far 
as religious efficacy is concerned ; and we 
might here refer to the case of Shyam Lall 
Dutt, v. Sadhoomoney Dassee, reported 
in p. 862 of the 5th B. L. Rọ, in which 
it was expressly held that on adoption 


made by an unchaste widow is invalid, 


notwithstanding that it was made in pursu- 
ance of a permission given to her by her 
husband, 

“The next text to which we wish to refer 
is that of Bridha Menu, which says :— 

‘The widow of a childless man keeping 
unsullied her husband’s bed, and persever- 
ing in religious observances, shall present his 
funeral oblation and obtain his entire share.’ 
—(Dnayabhaga, c. XI, s. 1, v. 7.) 

“Who Bridha Menu was, or whether he was 
a real or a fictitious personnges, it is needless 
for us to enquire. It is sufficient to say that 
the above passage is recognized by the author 
of the Dayabhaga as one of the texts upon 
which the widow’s right of succession is 
based ; and that it shows beyond the possibil- 
ity of a doubt that the preservation of her 
chastity is a condition precedent to the 
widow’s capability to offer Sblations to her 
decensed ehusband, and, therefore, to her 
right to take his estate. 

‘The third text is one of Vyasa. It says :— 

c After the death of her husband, let the 
virtuous widow observe strictly the duty of 
continence ; and let her daily, after the 
purification of the bath, present Water from 
the joined palms of her hands to the manes 
of ber husband. Let her day by day per- 
form with devotion the worship of the gods, 
and specially the adoration of Vishnu, prac- 
tising constant abstemiousness, She should 
give alms to the chief of tbb venerable for 
increase of holiness, and keep the various 
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fasts which are commanded by sacred ordi- 
nances. A woman, who is assiduous in the 
performance of duty, conveys her husband, 
though abiding in another world, and herself 
to a region of bliss.’—(Dayabhaga, o, XI, 
B. 1, v. 48.) $ 


This is the path of duty which the widow 
is enjoined to follow throughout her life, and 
it is only by steadily persevering inthat path 
that she can promote the spititual welfare of 
her husband. It is to be borne in mind that 
her capacity to promote such welfare arises 
only on the date of her widowhood, and not 
before, as may «Le seen from v. 43 of 
s. 1, c. XI of Colebrooke’s Dayabhaga, and it 
is for the purpose of enabling her to secure 
the attainment of this object, as well as for 
another to which we shall presently refer, 
that his estgte is made over to her. Accord- 
ingly, the author of the Dayabbaga, after 
citing the text of Vyasa above quoted, says : 
— Since by this and other passages the 
wife rescuses her husband from hell, and 
since a woman doing improper acts through 
indigence causes her husband. to fall into a 
region of horror, therefore, the wealth 
devolving upon her is for the benefit of the 
owner. Consequently, the wife’s succession 
is proper.’—(Dayabhaga, c. XI, s. 1, v. 44.) 


“It will be seen that the author of the 
Dayabhaga repeatedly calls the deceased 
husband the owner of the estate, notwith- 
standing the widow’s succession, she being in 
possession of it merely as half his body, and 
solely for his benefit, Itisclear, therefore, that, 
according to the author of the Dayabhaga, 
there are two reasons for allowing the widow 
to succeed to the estate of her: deceased hus- 
band, namely, first, because she can rescue 
him from hell by living in the mode prescribed 
by the Hindoo shasters ; and, secondly, be- 
cause she migbt cause his soul to fall into 
a region of torment by doing improper acts 
through indigence. Both these reasons, how- 
ever, pre-suppose the ‘strictest ébservance 
by her of the duty of continence,’ and it is 
‘for this reason that such observance has been 
put forward by Vyasa as the very first 
condition which she must satisfy in order to 
fulfil the requirements of her position. 

“ Tho last text we wish to refer to is one 
of Catayana cited in the following passsage 
of the Dayabhaga. 


“ But the wifo must enjoy her husband’s 
estate ; she is not entitled to make a gift or 
mortgage or Bale of it. Thus Catayana 
says :—‘Let the childless widow keeping 
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unsullted the bed of her lord, and abiding 
with her venerable protector, enjoy with 
moderation the property after his death.” 
(Dayabhaga, c. XJ, s. 1, v. 56.) 

“ This passage shows clearly not only that 
the widow’s right is a mere right of enjoy- 
ment, the word ‘enjoyment’? being under- 
stood in the sense explained above, but that 
the exercise of that right is absolutely 
dependent on her ‘keeping unsullled the 
bed of her lord? ‘The participial fom” 
of the word keeping, i.e., continually pre- 
serving, which is also the form used in the 


original (araras?) Patuyuntee, proves 


conclusively that the injunction is one in the 
nature of a permanently abiding condition 
which the widow is bound at all times and 
under all circumstances to satisfy, and the 
right of enjoyment conferred upon her being 
expressly declared to be subject to, such a 
condition, every violation of it must neces- 
sarily involve a forfeiture of that right. It 
has been already shown that the widow's 
right of succession is dependent solely and 
exclusively on the authority of special texts, 
and it would not certainly lie in her mouth 
to say that she is entitled to enjoy that right 
without being bound by the conditions which 
those very texts have imposed upon her. 


“ It has been said that the same reasoning 
would apply with equal force to the other 
portion of the text which requires her to abide 
with her venerable protector. Bat this 
is not a separate condition by itself. It is, 
in fact, mérely ancillary to the preceding 
condition, namely, that of keeping unsullied 
the bed of her lord, and is simply as a means 
to an end. Indeed, it was atone time a 
matter of grave doubt whether a widow, 
who has voluntarily left the protection of 
her husband’s kinsmen, is entitled to retain 
his estate. The questiow was ultimately 
settled in the affirmative by the Privy Coun- 
cil, But the decision which is reported in 
p. 97, Shama Churn’s Vyavustaefurpupe 
Kasheenath Bysack v. Horosoonderee Dossee,’ 
Was expressly put upon the ground that tho 
widow in that particular case had not changed 
her residence for unchaste purposes. This 
decision lends considerable support to our 
view, though in an indirect way, for if, as 
has been argued in this case, a widow who 
has once succeeded tothe estate of her 
deceased husband is not liable to forfeit that 
estate by reason of unchastity, neither the 
Pundits, who were consulted in that case, nor 
the Lords of the Judicial Committ&, by 
whom it was ultimately disposed of, would 
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have put their opinions upon the narrow 
ound above referred to. 


- The other authorities current in the Ben- 
gal school are still more explicit on the point. 
“ Sreekissen Turkolunkar, whose authority 
bas been held in some cases to be superior 
even to that of the author of the Daya- 
bhaga, expressly declares, —‘ Shadhee, chaste, 
otherwise the right ceases.’ 
“The word ‘ceases’ in the above passage 


stands for the word nibirth (fers he) in the 
original ; and as this last-mentioned word 
clearly means the extinction of some pre- 
existing thing, it seems to be clear that, in 
the opinion of Sreekissen Turkolunkar, loss 
of chastity is a cause of forfeiture. 


“ Rughoo Nunduna also, the author of the 
Dayatutta and of several other works, 
which are regarded as high authorities in the 
Bengal school, appears to be of the same 
opinion. 

“ After citing the text of Catayana above 
referredto, hesays, ‘ Shadhee,’ not unchaste. 
Therefore, it is said in the story of Punnuka 
in the Hurryvansa :— 

“Oh Arundhuti ! gifts, fastings, and other 
virtuous acts of an unchaste woman are vain, 
&c., &e. 

‘“ This passage has been already quoted in 
extenso in an earlier part of this judgment, 
and we have only to observe in this place 
that the author of the Dayatutta refers to 
it for the purpose of showing that the Hindoo 
law insists upon the virtue of chastity as a 
sine qua non to the widow’s enjoyment of 
the property inherited by her from her 
husband, because the moment she commits an 
act of unchastity, she becomes absolutely 
incompetent to confer any splritual benefit 
upon her deceased husband, or as the text it- 
gelf says, she ‘losses from that time the 

. fruits of religioumacts, and is doomed to hell,’ 

“ Lastly, Juggernath Turkopunchanun, one 
of the most modern authorities of the Bengal 
‘pahiool, Yxpressly says :—‘‘ Since a womau 
‘has not yet performed the duties of widow 
hood and the like, how can she have a title 
to the inheritance immediately after the death 
of her husband? She bas an immediate title, 
because she is disposed to perform those 
duties ; but afterwards if her propensities 
happen to change, she forfeits the mght she 
bad fully possessed.’—(Colebrooke’s Digest, 
voL 3, p. 479.) 

“And again, in p. 576 of the same 
volume :— 

“t The childless widow’ considering that 
the several property of a woman muy be 





resumed (v. 405) if she do not preserve 
unsullied the bed of her lord, the legislator 
expounds this text. ‘The maxim being 
troe in the case of several property over 
which a woman has exclusive dominion, the 
same is equitable in respect of an estate de- 
volving on her by the failure of male issue.’ 

“ It is further to be observed that the Hin- 
doo law goes to the length of declaring that 
a womau who is guilty of unchastity is liable 
to forfeit even her streedhun or peculiar pro- 
perty. Thus Nareda says :—‘ Among bre- 
thren if one die naturally or civilly without 
male issue, the rest may divide his property 
among themselves, excepting the wealth of 
his wives, and shall support them until they 
die, provided they preserve unsullied the 
bed of their husbands. But from other 
widows the heirs may resume their exclusive 
property.—(Nareda Sunhita, p? 21 ; Cole- 
brooke’s Digest, vol, 8, p. 474). 

Catayana also lays down the same rule :— 

“Buta wife who does malicious acts in- 


jurious to her husband who bas no sense of 


shame, who destroys his effects, or who takes 
delight in being faithless to his bed is held 
unworthy of the property above described.” — 
(Colebrooke’s Digest, vol. 3, p. 585). 

“In commenting upon this passage, Jugger- 
nath says :—‘ Acts injorious to her husband, 
the administering of poison or the like, who 
has no sense of shame, who goes to other towns 
on false pretences or the like, who destroys 
his effects, who incurs expenditure for im- 
moral purposes.—(Colebrooke’s Digest, 
vol. 3, p. 586). 

“Nor is this doctrine wanting in the sup- 
port of the commentators. We have al- 
ready seen what Juggernath says upon the 
subject; and the following passages will 
show that several other commentators also 
are of the same opinion :—‘ Therefore, the 
property given to a chaste woman by her 
father-in-law and others shall not be resumed 
by the relatives as is declared by Vrihas- 
puttee. Jf she prove otherwise, the pro- 
perty given to her may be resumed. Thus 
Catayana says:—It is the wife devoted to 
her husband who is entitled to enjoy the 
property given to her. If she is not so 
devoted, she is entitled tomaintenance. But 
she who is mischievous or shameléss, or who 
destroys his effects, or who is unchaste, will 
not get the property.’—(Vira Mitradoy, 
p. 203). 

“Rughoo Nunduna also relies in p. 58 of 
his Dayatutta upon the text of Nareda 
quoted above ; and what is st#ll more import- 
ant for the purposes of our decision is that 
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he relies upon it with express reference to 
the estate inherited by a widow from her 
deceased husband. 


“ The author of the Vivada Chintamoney, 
after citing the tex of Catayana, ‘But a wife 
who does malicious acts, &c.,’ says :— Who 
does malicious sects, &e. This shows that 
the kindred should demand even the peculiar 
property from ‘such a woman.’ —(Prosono 
Coomar Tagore, Vivada Chintamoney, p. 266). 


“ The word even Calfot) is omitted in Baboo 


Prosono Coomar’s translation, but it goes to 
show most distinctly that the rule is 4 for- 
tiori applicable ¥o every other kind of pro- 
perty belonging to a woman. 


“It may be conceded that the Courts of 
Justice in this country nre not bound to en- 
force this Ule, inasmuch as it has no neces- 
Bary connection with the law of inheritance, 
but it throws considerable light on the ques- 
tion we have to determine in this case. If 
we once admit that want of chastity is in 
the eye of the Hindoo law a ground of for- 
feiture in the case of a woman’s streedhun 
over which she has an almost absolute do- 
minion, the inference is almost irresistible that 
the same rale must apply, at least with equal 
force, to the case of property given to a 
widow for a special purpose, the fulfilment of 
which is altogether inconsistent with the 
loss of her chastity. 


“ Indeed, the Hindoo law goes on to declare 
that an unchaste woman is not entitled even 
to maintenance. We do not wish to multiply 
authofities on this point, and we will, there- 
fore, conclude these remarks by quoting the 
following passage from the Dayabhaga, in 
which it is expressly laid down that an un- 
chaste woman should be expelled from_the 
family-house:—‘ Their childless wives con- 
ducting themselves aright must be sup- 
ported. But such as are unchaste should be 
expelled fRatrfae.’—1Dayabhaga, e. V, 
v. 19.) m 


‘OF course, the childless wives referred to 
in this passage are the wives of persons who 
nie themselves disqualified to inherit, but 
there seems to be no reason whatever why 
the same xule should not apply with equal 
force to the wives of those members of the 
family who are fortunate enough to inherit 
the fumily estate. 


“It has been said that some of the texts 
quoted above refer to many other virtues, þe- 
sides chastit#, and that the argument in 
favor of forfeiture would be equally strong 
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in the case of the widow’s derelictions i: 
respect of those virtues, as in the case of he 
fuilure to preserve her chastity. But thc 
answer to this objection is very plain. A 
chaste widow, who has failed to perform het 
duties to-day, may perform them on some 
future date. Buc a widow, who has once 
sullied the bed of her lord, not ouly ‘causes 
her husband’s soul to fall into a region of 
torment,’ but becomes ‘from that time’ nb- 
solutely incompetent to do anythivg for hbis’ 
spiritual welfare. All her fastings and acts 
of piety become fruitless and vain, and as 
she no longer remains half the body of her 
husband, her estate must necessarily cone to 
an end. 

“Tt has been further said that adultery iy 
an expiable offence under the Hindoo ghus- 
ters. Whether it is so or not appears to bo 
a doubtful question. 

“ Culluka Bhutto, the celebrated comment- 
ator upon Menu, makes the following observ- 
ations upon a text of the latter, which has 
been already quoted in this judgment :— 
‘None of the ceremonies at the birth of 
children, and so forth, are performed for fe- 
males with holy texts. This limitation of 
law is fully settled, hence through the waut 
of solemn rites, accompanied with holy texts; 
they are not divested of sin; through tho 
want of evidence of law and scriptures, they 
are not acquainted with the system of duties, 
and having no expiatory texts, that is being 
incapable of expiating a sin actually com- 
mitted since they are debarred from the silent 
repetition of expiatory texts; women are 
as foul as falsehood itself, &e.’-—~(Colebrooku’s 
Digest, vol. 2, p. 891.) 

“ Some of the modern writers, however, ap- 
pear to be of a different opinion, though, evcu 
according to them, expiation is not permitted 
after the birth of illegitimate children, which 
is in fact what has happened in the present « 
case. But we do not wésh to meet this ob- 
jection upon this narrow ground. Assuming 
that expiation is allowable in a cf like geo 
present, we are unable to see how that cir 
cumstance can affect our decision one way or 
the other. Expiation might save the widow 
from the future punishments prescribed for 
the act itself, but there is no authority in the 
Hindoo law, so far as we are aware of, to 
support the contention that it can control the 
operation of the special texts, under whieh 
she inherits, or that it can render her chaste 
after she has once become unchaste. It is 
the chaste widow, and the chaste widow alone 
who is allowed to inherit the estate °of her 
deceased husband, and she is expressly told 
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to'use that estate solely and exclusively for 
his spiritual welfare, subject to the condition 
of ‘ preserving his bed unsullied ;’ once un- 


. chaste, she must remain unchaste for ever, and 


therefore for ever incompetent to satisfy the 
condition upon which her title depends. 

“ Indeed, if expiation can bar the forfeiture, 
it can bar the disinherison also ; but there is 
no authority whatever to support either of 
these propositions. The Hindoo law, it 
should be remembered, recognized the insti- 
tution: of suttce. That barbarous practice 
was current in the country down to n very 
recent date, when it was abolished by the 
British Government. But barbarous as it 


w a 


and it is upon this express condition that she 
‘is allowed to take and to enjoy that estate in 
default of male issue. Indeed, the Hindoo 
law is, as we have already shown, extremely 
averse to give properly to women, and one 
of the special reasons assigned for making an 
exception in the widow’s favor is, that by 
obtaining property she would be able to avoid 
temptations of want, and so preserve her 
chastity, and thereby save her husband’s goul 
from the torments of ‘a regiou of horror,’ 
The case of a widow appointed to raise up 
issue for her hushand, which has already been 
cited from the Mitakshara, appears to huve 
a very important bearing upon this potnt. 
Such an appointment was not, at the time 
when that work was written, without some 
support from the Hindoo shasters, though it 
was condemned by popular practice ns the 
author himself tells us, and it is, therefore, 
„clear that no amount of prauschitto or pen- 
Lance can restore tf widow guilty of unchastity 


| to the same position as one who is ap- 


pine eda up issue by the express com- 
mand ofer husband. If expiation is allow- 
“able in the one case, it would be equally allow- 
-able inthe other; and if awidow who bas- raised 
up issue cannot recover the inheritance by 
expiation, the unchaste widow cannot, merely 
by reason of such expiation, claim to stund 
-in a higher position. 

“ But there is another difficulty of a still 
thore formidable character which must be 
overcome before this objection can prevail 
against our view. The widow having, by 
reason of her unchastity, once become incom- 
petenf to use the estate of her deceased hus- 
band, her right to use:that estate ceases ; and 
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ns, according to a well-known principle of 
Hindoo law, property cav ‘never remain in 
abeyance, the estate must immediately vest 
in the nearest heir of her husband; and ‘hav- 
ing once gone there, no subsequent expiation 
on her part can bring it back to her. 

“Tt has beengaid that, according to the Hin- 
doo law, an estate once vested cannot afier- 
wards be divested. But not only is this rule, 
not withoutexceptions, but itsapplication must 
necessarily depend upon the nature of the 
estate in question. In the case of male heirs 
who become the true owners of the property 
in the full sense of the term, such application 
cannot give rise to any Mifficulty, although 
even in such cases the Hindoo law recognizes 
certain exceptions to which it is not neces- 
sary here to refer. But the case of the 
widow stands upon a quite different footing. 
Her estate is one, as we have alréhdy shown, 
essentially in the nature of a trust estate, for 
she can useit only for particular purpose, and 
for no other; aad if she has by her own con- 
duct rendered herself totally ineapable of 
using it for that purpose, ‘the divesting must 
follow as a necessary consequence. 

“ Much stress bas been laid upon the fact 
that unchastity is not included in the chapter 
on Exclusion from Inheritance either in the 
Mitakshura, or in the. Dayabhaga. The 
original works, however, are not divided into 
chapters at all. But be this as it may, the 
answer to this objection is obvious. The 
grounds referred to are general grounds ap- 
plicable to both cinsses of heirs—muale and 
female. But the widow’s case is of a special 
nature, Asa woman she would have been 
altogether excluded from the inheritance, but 
for the special texts in her favor, and as she 
takes the: estate under those texts, she must 
abide by the special conditions therein laid 
down in addition to the general conditions to 
which all other heirs are subject. The pre- 
servation of her chastity is, strictly speaking, 
more in the nature of a permanent condition 
-attaching*to the right itself than a ground of 
exclusion from inheritance. All married 
wives are not allowed to inherit. tis only 
those who are entitled to the rank of ‘ put- 
nees,’ and of these, those only who are chaste, 
are allowed to inherit at all, and they are 
merely allowed to ‘nse’ the estate in a spe- 
cified mode so long as they continue chaste. 
Those married wives who are not entitled to 
the rank of putnees are allowed maintenance 
only, but even that is resumable at the in- 
stance of the lawful heir if they prove un- 
chaste, as may be seen from v.48, s. 1, €. XI, 
of the Dayabhaga, 
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‘It may be further remarked that this ob- 
jection would apply with equal force to the 
case of a widow who is found unchaste at the 
time when the succession-opens out, but that 
such a widow has no right to inherit under 
the Hindoo law appears to be almost univer-- 
sally admitted. 

“ We will now proceed to discuss the two 
remaining classes of authorities, namely, the 
decisions of Courts of. Law, and the opinions 
of European writers on Hindoo law. 

“ So far as: the decisions are concerned, the 
earlier ones, supported as they are by the 
dicta of the Pundits then consulted, are all 
in support of ous view. ‘The first case in 
point of date is reported in the 20th p. of 
the 2nd vol. of Macanaghten of Hindoo 
Law. That case arose in the district of 
Hooghly, and it was distinctly held therein 
that au unghaste widow forfeits ali right to 
hér busband’s estate. The next case reported 
in that volume is also-of considernble im- 
portance, It arose in the 24-Pergunnahgs, 
aud it was expressly held therein, that an un- 
chaste widow is liable to'be expelled from the 
family house of her husband. ‘The next case 
ig-reported in p. 112 of the same volume. 
Iv this case it was held that on uuchaste 
husband’s brother, even though she may have 
resigned her right in the property of her 
husband in his favor in consideration of such 
muintenance. The case of Ranee Bussunt 
Koomaree v. Ranee Kumal Koomaree report- 
ed in p. 144, 7 Sel: Rep., is also in support 
of this view as faras it goes, and it was 
evidently treated: as a case of clopement. 
The case of Rajkoomaree Dossce v. Go- 
lahea Dossce, Sud: Rep., 1858, p. 1891, 
is also in point, so far as the question of 
disinberison is concerned. It is true that in 
this case there was an allegation of desertion 
by the husband in his life-time, but this 
allegation was considered merely ns a piece 
of evidence of the only issue of fact which 
was raised in it, namely, whether the 
woman was chaste or otherwise, as may 
be seen from the judgment itself. In the- 
case of Doe d Radhamoneo Raur v. Nil- 
monee Doss,* it, was unanimously held by 
Chambers, C.J. Hyde, Jones, nud Dunkin, 
Judges, tiat an uuchaste widow forfeits all 
her rights in the estate of ber deceased hus- 
band. The case of Doe d Saum Monee 
Dossee v. Neomy Churn Dosst is certainly 
jn the other way. But no authorities are 


* Montrion’s Hindoo Law Cases, 814, 
t 2 Taylor & Bell, 800, 
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cited in the judgment, nor does it appear 
that the earlier cases were brought to thie 
notice of the learned Judge by whom it was 
passed, as may be seen from the concluding 
words of his judgment, in which he says :— 
‘Further, inthis case the widow had been in 
rightful possession for along time, and the 
Court would be disinclined to disturb her iu 
the absence of any decision of a Court of Law 
showing that such n person for such 1easun 
as above stated might be expelled from pos- 
gesslon,~ 

“Thelast case isthat of Srimati Matan- 
gini Debi v. Srimati Joy Kali“ (5 B. L. R., 
p. 491,) but for the reasons above stated, 
‘we feel ourselves bound to say that it is con- 
trary to the Hindoo law. 

“ As for the European writers, Mr. Cole- 
brooke is undoubtedly the highest among them 
in point of authority, and his opinion as re- 
ported in 2 Strange, p. 272, appears to 
have been that, although unchastity is a 
cause of disinherison, a widow who has once 
succeeded to the estate of her deceased hus- 
band cannot be afterwards divested of it, 
except for loss of caste, unexpinated by 
penance and unredeemed by atonement, 
This opinion, however, was given in a case 
which originated in Trichinopoly, nor doc 
it appear that it was given with any refer- 
ence to the authorities current in the Bengal 
school. It is also to bo observed that the 
question propounded in that case contains 
no specification-of the particular bad couduct 
of which the widow was guilty. But bo 
that as it may, there is no authority cited 
to support the proposition that loss of caste 
is the only ground of forfeiture recognized 
by the Hindoo: law, or that penance and 
ntonement can prevent forfeiture any more 
than they can prevent disinherison. ‘The 
great name of Mr. Colebrooke is, no doubt, 
an authority entitled to the highest respeci, 
but for the reasons abovg stated, we are con- 
strained to say that in this particular instance, 
it cannot be taken os conclusive. Ma Wight 
farther to remark that Mr. Ellis of Madras,- 
who also wag consulted in that very case, 
gave an opinion directly supporting our 
view, as may be seen from ono of the notes 
sabjoined to it. As for the opinion of Sir 
Thomas Strange, it eeens to be based entirely 
upon that of Mr. Colebrooke, and we do nor, 
therefore, wish to dwell upon it any further. 

‘The opinion of Sir William Macnaghten 
seems to be in support of our view, as may 
be seen, not only from the remarks made by 
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him in p. 19 of the first vol. of his work 
on Hindoo law, in which he distiuctly 
Says that ‘a widow in possession of her 
husband’s estate is nothing more than a 
trustee for certain purposes,’ but also from 
the cases which are cited by him as leading 
authorities in the second volume of that work, 


- and which have been already commented 


upon by us. The only other European 
writers we wish to refer to are Elberlirg 
and West & Buhler. Both these authori- 
tice, however, are in support of our opinion 
as may be seen from the remarks contained 
iw pp. 73 and 75 of Elberling’s Treatise 
on Inheritance in p. 99, of West & 
Buhler’s works on Hindoo law. 

“ Supposing, however, that the preceding 
conclusion is correct as far as if goes, the 
next question we have to determine is 
whether this case fallas under the purview of 
Act XXI of 1850. 

“We are of opinion that this question 
ought to be answered in the negative. This 
Act was passed for extending the principle 
of Section 9 Regulation VIL of 1832 of 
tho Bengal Code throughout the territories 
subject to the East India Company, and its 
preamble is as follows :— 

“ Whereas, it is enacted by Section 9 Regu- 
lation VII of 1832 of the Bengal Code, that 
* whenever in any civil suit the parties to such 


suit may be of different religious persuasions |, 


when one party shail be of the Hindoo, and 
the other of the Mahomedan persuasion, or 
where one or more of the parties to the suit 
shall not be either of the Mahomedan or 
Hindoo persuasions, the laws of those relig- 
ions shall not be permitted to operate to 
deprive such party or parties of any property 
to which, but for the operation of such lawa, 
they would have been entitled.’ And, where- 
ns, it will be beneficial to extend the principle 
of that enactmenj, throughout the territories 
anhject to the Goverpment of the East Indio 
Company.” 

“Thag words seem to prove conclusively 
4h¥t the one object which the Legislature 
had in view in passing the Act was to extend 
the principle of religious toleration, nnd the 
inference is, therefore, almost irresistible that 
it could not have been intended to govern a 
case like the present. The violation of con- 
jugal duty is an offence against universal 
morality, and if is upon this ground that 
contracts based upon adulterous considera- 
tions are declared by Courts of Justice to be 
absolutely null and void. To hold that an 
unchasle woman is entitled to claim the 


same privilege as a person who has conscicn- | 


tiously changed his religion would be mani- 
festly opposed to public policy, and we are, 
therefore, of opinion that the construction of 
the Act ought to be limited to the further- 
ance of the great principle enunciated in its 
preamble, and not extended to n case of 
positive immorality like the one before us. 
It has been often remarked that the pre- 
amble of an Act is the key to its interpreta- 
tion, and we do not see any reason whatever 
why we should extend the operation of the 
Act in question beyond the limits proposed 
by its framers, and that at the risk, as Mr. 
Sconce puts it in his judgment in the case 
of Rajkoomaree Dossee v. wGolabee Dossee, 
‘of relaxing the bonds which tend to secure 
and elevate the relations of married life.’ *# 

« But there are two other reasons, each of 
which seems to lead to the same conclusion. 

“In the first place it is clear that Act XXI 
of 1850 ennnot possibly-.give to any party 
any right higher than that to which he or 
she is entitled under the Jaw from which 
that right is derived.: Such a construction 
would be directly contrary to the principle 
laid down in the preamble. 

“The Hindoo widow takes the estate of 
her deceased husband under the Hindoo law, 
and that very law prescribes in so many 
terms that she should remain chaste, and use 
it for a particular purpose, and for no other. 
“If, therefore, she has done an act, the 
‘consequence of which is to render her abso- 
‘lutely incompetent to use that estate, n for- 
‘feiture would be inevitable, notwithstanding 
‘the provisions of Act XXI of 1850. 

“That Act cannot possibly give her any 
estate higher than that of a Hindoo widow; 
and if she is no longer in a position to use 
that estate in the only mode sanctioned by 
the Hindoo law, her right to it must die a 
natural death. 

“& Suppose, for instance, that a Hindoo is ap- ` 
pointed the shebait of a Hindoo temple, 
and that the endowed property is made over 
to him subject to the condition of using it 
for the benefit of the idol, and for no other 
purpose. If such a person becomes a Maho- 
medan, and thereby renders himself incom- 
petent to fulfil the conditions of his appoint- 
ment, can it be contended that Act XXI of 
1850 would entitle him to retain*the trust 
property notwithstanding the conversion ? 

“ Suppose, again, that a Hindoo widow, after 
having succeeded to the estate of her deceased 
husband, becomes a convert to Mahomedan- 
ism, and is about to spend a portion of 
Sa i E 
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the Government securities left by him, in 
order to defray the expenses of a pilgrim- 
age to Mecca. If the reversioner brings 
a suit for restraining her from using 
the securities for such a purpose, can the 
Court refuse to grant him tho relief sought 
for ? We apprehend not, and if this is con- 
ceded, the same principle would equally 
apply to every other use made by such a 
widow of her husband’s property, for she 
has, by reason of her very conversion, in- 
capacitated herself from using that property 
in the only mode in which she could have 
used ite The Hindoo law, it should be 
remembered, makes no distinction between 
the corpus and the income of the estate. 
On the contrary we have shown already that 
they are both governed by the same texts. 

“ It should not be objected that the above 
view of a Hindoo widow’s estate is too mach 
mixed up with the Hindoo religion. This 
is to a certain extent unavoidable in dealing 
with all questions arising out of the Hindoo 
law. The legislators of the Hindoos were 
also their priests, and it is in consequence of 
this circumstance, that the Hindoo law, at 
least that portion of it which relates to in- 
heritance, is placed entirely upon the basis 
of the Hindoo religion. The institution of 
marriage is still regarded by the Hindoos as 
a sacrament. It is the foundation of the 
family,—one of their dearest and most 
cherished institutions,—and as such the 
foundation of their society, for society after 
all is an association of families. To preserve 
the purity of the conjugal relation was one 
of the chief objects which the Hindoo legis- 
Jators had in view, nor need we be surprized 
at the stringency of the provisions made by 
them to secure that object, when we take 
into consideration the condition of Hindoo 
‘woman in general. 
their want of experience render them liable 
to be easily deceived, and it is for this reason 
that the Hindoo law has put so many 
restraints upon them. To remove those 
restraints until better ones are substituted im 
their place, would be to introduce a dan- 
gerous innovation, nor do we see any reason 
in justice or equity why the estate of the 
Hindoo widow should not be regulated by the 
Jaw from “which it is derived. We are bound 
to administer the Hindoo law as we find it, 
and we have therefore no power to refuse to 
give effect to that law, merely, because it 
happens to be mixed up with the Hindoo 
religion. 

“ Lastly, there seems to be nothing even in 
the body of the Act, which can render it 
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applicable to the case of a Hindoo widow who 
is guilty of unchaste conduct. It consists of 
one Section only, and that Section is as 
followss:—‘So much of any law or usage 
now in force within the territories subject 
to the Government of the East India 
Company, as inflicts on any person forfeiture 
of rights or property, or may be held in any 
way to impair or affect any right of 
inheritance by reason of his or her renoun- 
cing, or having been excluded from thax 
communion of any religion, or being de- 
prived of caste, shall cease to be entorced 
as law.’ 

‘ Now the case of an unchaste widow does 
not fall within any of the three contingencies 
contemplated by this Section, Thatitis nota 
case of renunciation of religion, or of exclu- 
sion from the communion of any religion, is 
almost self-evident ; nor can it be said to be a 
case of loss of caste. Loss of caste might 
be in some cases the consequence of loss of 
chastity, but it i8 not a necessary consequence. 
The guilty parties might both belong to the 
same caste, and in such a case there need not 
be avy loss of caste at all, nor is there anything 
in the Hindoo Jaw which says that an un- 
chaste widow forfeits her right, because she 
has lost her caste. She forfeits it because 
sheis not a ‘shadhee’ or chaste woman, and 
there is nothing in Act XXI of 1850 to 
provide for her case. The Hindoo who js 
born blind, or destitute of any other sense or 
member of body, cannot inherit, notwith- 
standing the provisions of this Act, and his 
case affords an additional ground for holding 
that its operation was purposely limited to 
cases involving a change of religious persua- 
sion as indicated by the preamble. 

“ The Act for the re-marriage of Hindoo 
widows (No. 15 of 1886) also tends to 
throw same light on this point. That was 
passed nearly six years afta: the promulgation | 
of Act XXI of 1860, ond it was passed for 
the express purpose of removing all legal 
obstacles to the marriage of HindeMvidoys. 
Now it is clear that a Hindoo widow who 
marries n second husband loses, under that 
Act, all the rights and interests which she 
had in her former husband’s estate, and it is 
scarcely rensonable to suppose that such a 
provision would have been introduced in an 
Act passed with such an object if Act XXI of 
1850 had the extended operation which ,is 
sought to be given to it. We admit that 
we have, strictly speaking, no right to uso 
this circumstance as an argument by itself, 
for the Legislature might in 1856 have mis- 
construed what it had done in 1850. But 
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we refer to it for the purpose of showing 
how the law was understood to be in 1856, 
not only by the Legislature itself, but even by 
that portion of the Hindoo community at 
whose special request Act XV of that year 
was passed. 

«The conclusion arrived at by us on both 
these points is, however, contrary to that 
arrived atin the case of Srimati Matangini 
Debi v. Srimati Joy Kali, B. L R, 
evol. 5, p. 466, ond we therefore refer this 
ease to n Full Bench for an authoritative 
ruling upon the following questions :— 

ist.—Whether, under the Hindoo law as 
odministered in the Bengal school, a widow, 
who has once inherited the estate of her 
deceased husband, is liable to forfeit that 
estate by reason of unchastity ? 

2nd.—Whether the forfeiture, if any, is 
barred by Act XXI of 1850.” 

The case came on for hearing under the 
order of reference before a Full Bench of 
five Judges, their Lordships without deliver- 
ing judgment referred the case for the 
opinion of a Full Bench of all the Judges. 

Baboo Mohinimohun Roy for the Ap- 
pellant.—The ‘two following questions are 
referred to your Lordships for decision, 
namely :—“ }at, whether, under the Hindoo 
law as administered in the Bengal school, œ 
widow who has once inherited the estate of 
her deceased busband is liable to forfeit that 
estate by reason of unchastity ? and, 2nd, 
whether the forfeiture, if any, is barred by 
Act XXI of 1850?” I submit that, if w 
woman has led a chaste life during her hus- 
band’s life-time, and succeeds to his property 
en his death, she does not lose her right to 
retain possession of that property by reason 
of her unchastity during widewhood. ‘There 
is no clear positive text of Hindoo law one 
way or the other; but the voluminous 
, mass of authorities, which have to be taken 
into consideration tp enable one to arrive 
at a proper conclusion, bear out the propo 
siqjon Webave stated. These authorities 
are of three descriptions, and are derived 
from three sources: Ist, the ancient com- 
mentaries and compilations, such as the 
Dayabhaga, the authority in Bengal, and 
of the Mitnkshara, the authority in Bohar ; 
2ud, modern commentaries on Hindoo law 
either by natives or Europeans ; and, 3rd, the 
raported decisions of the Courts. These as 
authoritative rulings claim priority over even 
the texts. 

Both parties to the suit are admittedly 
goveried by the Bengal school of law. The 
great authority on all questions of Hindoo 


law in Bengal is the Daynabhaga, and in 
c. XI, s. 1, v. 1 to 7, the question is discussed 
whether a widow is entitled to succeed at all 
to the estate of her deceased husband. Vv. 2 
and 54 appear to be the foundation of the 
doctrine, as latd down by Vrihaspattee, that 
a Hindoo widow is entitled to succeed to 
the estate of a busbaud who has left no issue 
in preference to father, mother, or brothers 5 
there is also the authority of Yajnavalkya and 
of Vishnu (in vv. 4 and 5) for the same 
doctrine. According to v. 6, the widow does 
pot take the estate merely for her subsist- 
ence, but her right extends to the whole 
estates and these texts meke no reference 
whatever to the widow’s conduot, but 
declare her right to succeed unconditionally. 
In the next verse (¥. 7), where Menu 
says :—“ The widow of a childless man, 
keeping unsullied her husband’se bed, and 
persevering in religious observances, shall 
present his funeral oblation, nnd obtain his 
entire share,” it is said an authority is 
found to support the contention that the 
right of inheritance which a Hindoo widow 
acquires is w conditional one, and that 
she is entitled to remain in enjoyment 
of her husband’s property enly, so long 
as she fulfils the eonditions, aud that her 
failure to perform them gives rise to a forfei- 
ture. Vv. 43 ond 44 of the same Chapter, 
are also referred to as defining the duties of a 
widow to be continence, and the daily offering 
of water from the palms of her hands to the 
manes of her husband, and daily performance 
of worship of the gods; aud as showing 
that she succeeds only forthe benefit of the 
former owner, and retains possession of his 
property for the sole purpose of benefiting 
his soul by the performance of charitable 
deeds and good works. ‘These verses do not 
support that contention. In vy. 2 and 3, 
already referred to, the widow of a childless 
man is declared entitled: to sueceed because 
she is half the body of hef husband; in 


v.3, the sight of the father, the brothers, 


and the rest to inherit the estate is totally 
denied, if a widow remain; the next two 
verses are also authorities in support of such 
a widow's right to succeed’ unconditionally, 
and in v. 6, the question is raised as 
to what amount of the property she is 
entitled to succeed, andit is affirmed that 
the widow’s right extends to her husband’s 
whole estate. In support of this proposi- 
tion a passage is cited from Menu (v. 7), 
not to show that the widow is entitled 
to succeed, for that questién has been 
answered in the former verses, and decided 
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in the affirmative, but to show to what extent 
she takes, namely, his entire share. The 
passage is so understood by the author of 
the Dayabhaga, who comments on it in 
the next verse, and deals with it os an 
authority to show the extent only of the 
property taken, and nothing more. Vv. 
48 and 44 declare that a wife succeeds, be- 
‘cause she is capable of performing acts 
spiritually beneficial to her husband, and she 
is enjoined to perform those acts ; but no- 
where is it stated that, 1f she fail to perform 
those acts, she forfeits her husband’s property ; 
in v.44 it is laid down that, if a widow 
commits improptr acts, she ‘causes her hus- 
band’s soul to fall to a region of horror,” yet 
there is nothing to show thata widow hav- 
ing once taken, she could be divested of the 

roperty by reason of such improper condact. 
| Mitter, &—The widow cannot perform the 


purvana shrádda (9a atg) aud hence 
the distinction between the widow’s succes- 
sion and that of others who succeed as heirs] 
But the sovereign takes without performing 
any shrad and shows that the performance 
of the shrad purvana or otherwise is not 
the criterion of worship, nor the test by 
which the estate taken is determined. Be- 
sides, succession does not remnit ia abeyance 
for a single moment after the death of a person, 
though his shrad is not performed till 
sometime after. 


The author of the Dayabhaga concludes 
in verse 55 the discussion regarding the 
widow’s right to succeed to her husband’s 
estate in default of issue, her right to obtain 
her husband’s entire share, and, in the event 
of there being more than one widow, which 
one is to succeed. Then in vv. 56 to 64, 
he points out the nature of the estate taken 
by the widow; she “must only enjoy her 
husband’s estate after his demise. She is 
not entitled to make a gift, mortgage, or sale 
of it:” and declares what duties she is to 
perform. In v. 56 in the passage cited 
from Catyayana, the saine form of expression 
is used as in v. 7 ‘ preserving unsullied 
the bed of her lord.” That passage is to be 
read, not as if the enjoyment of the property 
Pil to be conditional on the chastity of the 
\“widow, But as enforcing a line of conduct 
which is incumbent on the widow to observe. 
Nor is there any warrant given to the next 
‘heir to come in till after the widow’s natural 
death. Jimutavahana in commenting on 
this passage (v. 57) omits (as he does in 
commenting dn v. 7 referred to before) to make 
any mention of the words “ preserving un- 


sullied,” &c., but lays great stress on thc 
moderation to be observed in the enjoymeyt 
of the property, and the injunction that slc 
is to enjoy it during her life. Two proposi- 
tions are stated by him, first, that a widow 
must not alienate the propor ty so as to deprive 
the next heirs ; and, second, that the widow 
takes until her death. [Jackson, J.—Do you 
mean to sny that it is only after her natural 
death that the property passes to the next 
heirs, and that civil death is not known to 
the Hindoo law, nor meant toapply ?] There 
ig such a thing ns civil death referred to in 
Hindoo law, namely, in the Dayabhaga, 
c. I, vv. 31 to 83, where it is said that u 
partition may be made on the death of the 
father, and by that term is meant not tho 
mere demise exclusively, but “also the state 
of a person degraded, gone into retirement, 
and the like.” There is no such interpreta- 
tion given to the word in the Chapter which 
treats of the widow’s succession. [ Juckson, J. 
— Does not the author of the Dayabhaga pro- 
ceed on the assumption that the widow is 
chaste ?] He does not enter into the 
question of the effect of unchastity on 
the widow’s right to retain possession ; 
and in no text is the subject dealt with. 
Mitter, J—What interpretation does the 
author of the Dayabhaga give to the 
passage, “ preserving unsullied the bed of her 
lord.” Surely he does not repudiate it ?] 
He makes no comment on it at all. 
[Mitter, J—Was that not because the 
passage was too clear to require comment ?] 
The passage is too clear to require comment, 
if it is, as I submit it is, one inculcating 
strict continence, and not one creating a 
conditional right to retain possession of the 
estate inherited, 

It has been insisted that the widow of a 
childless man is placed iu a peculiar position 
with respect to the estate inherited by her,, 
inasmuch as the estate egoes to her husband’s 
heirs, and not to her own, as in the case 
of her streedhun; and that tw” wulo of 
inheritance as regards her succession antl 
right to retain possession are different from 
those applicable to the succession of sons, 
daughters, and others. I submit there is no 
difference whatsoever in this respect, aud 
that the widow has as much right to retain 
property once vested, notwithstanding any 
failure of duty, as any of the others. -In 
the Dayabhaga, c. V, which treats of 
exclusion from inheritance, it is laid down 
that ‘he who dissipates wealth by his vices, 
should be debarred from participatfon eveu 
though he be the first-born.” But the pro- 
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perty having once vested, there is nothing to 
abow that the son would be liable to forfeit 
it, if after succession he led a dissipated life, 
So likewise by v. 7, which enumerntes 
gore of the classess of persons disqualified 
from inheriting, if at the time the succession 
opened out the person entitled to succeed 
came under one of the disqualifications 
mentioned in that Section he could not take, 
but, if having taken, he be afflicted with any 
*of the disorders meutioned iu that Section, 
there is no authority for saying that he 
could be divested of the property inherited ; 
but on the contrary it has been held, 
(S. D. Ad. Rep. for 1854, p. 244,) 
that under Hindoo law, though an insane 
person cannot take as heir, yet if a person 
has once succeeded to property, he is not to 
be dispossessed of it, ou becoming insane, 
V. 10 contains a similar passage from 
Yajnavalkya, and v. 11 lays down that 
those who are debarred from inheriting 
should be maintained, excepting the outcast 
and his son. V.19, which is referred to 
in the order of reference provides that the 
sons of disqualified persons may inherit if 
free from similar defect, and that ‘their 
childless wives, conductiug themselves aright, 
must be supported : but such as are unchaste, 
should be-expelled; and so indeed should 
those who are perverse.” ‘This has reference 
only to widows entitled to maintenance, but 
not to a widow who has succeeded as heir to 
her husband. ‘The passages bearing on the 
subject of exclusion from inheritance in the 
Mitakshara are to be found in c. 2, s. 10; 
aud the authors of the Dayabhaga and 
the Mitakshara agree on the subject. It 
is important to notice that neither of the 
two authorities make any mention of the 
' exclusion of an unchaste widow. Further 
authorities to the same effect are to be found 
in 2 Colebrooke’se Digest (London edition), 
pp. 459 to 465, and im Shama Churn Sircar’s 
Vyavusta Durpun, p. 23, et seg. 

La a Bs. 2 of the Dayakrama Sangraha, 
the widow’s right of succession is treated of, 
and the conclusion come to is that declared 
by the Dayabhaga to be the law. In the 
Mitakshara, c. 2, s. 1, the same subject is 
discussed, and in v. 89 of that Section, it 
is laid down that “it is a settled rule that a 
wedded wife, being chaste, takes the whole 
estate.” 

Then there are the cases bearing on the 
point. In Gobind Monee Dossee v. Sham 
Lall Bysack, W. R, F. B. Rul. 166, 
it was held that a widow might sell for other 
than allowable causes property which has 


descended to her from her husband, and that 
such sale was not an act of waste destroying 
the widow’s right, and vesting the property 
in the reversionary heirs ; and in delivering 
judgment in the case of Clundrabulee Debia v. 
Brody, 9 W. R., 584, Mr. Justice Glover 
says :—“ A Hindoo widow, with a life-interest 
in her deceased husband’s estate, would be 
entitled to make the fullest use of the 


usufruct of that estate: dnd it seems doubt- - 


ful, under the late rulings of the Privy 
Council, whether she could be in any way 
restrained, however wasteful her expenditure, 
so long as she kept within the limits of her 
income, and made no attempt at alienation.” 
Tho gist of these decisions is that a widow is 
absolutely entitled to the income of the 
estate, and no one hasa right to interfere with 
her in the control and disposition of it. In 
Nobin Chander Chuckerbutty® v. Issur 
Chunder Chuckerbutty, 9. W. R., 505, it was 
held that the reversionary heira were bound by 
decrees obtained against a widow relating to 
her husband’s estate. With regard to the 
cases which bear more immediately upon the 
point which has been referred for the 
consideration of the Full Bench, the first 
will be found in 2 Strange’s Hindoo Law, 
p. 272, consisting of a question put to the 
Pundits, their answer, with remarks thereon. 
The question was :— A widow with a daugh- 
ter, but no son by her deceased husband, having 
taken possession of his estate, is squandering it, 
being proved to be a bad character: what 
says the law in such a case?” ‘The Pundits 
replied :—“ Thougha widow should be proved 
to be vicious, still, in default of male issue, 
she has aright to her husband’s estate, but 
not to squander it. It is to be employed in 
charities, and the maintenance of the family ; 
and for this purpose, and to preserve the rights 
of the daughter, trustees and a receiver may 
be appointed.” Colebrooke in his remarks 
says :—“ An unchaste woman is excluded 
from the inheritance of her husband. See 


Mit. on Jab. c. 2,8. 1, pp. 80, 87. But nov 


misconduct, other than incontinency, operates 
disinherison ; nor, after the property has 


vested by inheritance, does she forfeit it, 


unless for loss of caste, unexpiated by 
penance, and unredeemed by atonement.” 
This opinion of Colebrooke’s was fdopted by 
Sir Thos. Strange at vol. 1, p. 136 of his 
work. There is in fact no difference between 
the Mitakshara and Dayabbaga, regarding the 
question which has been submitted for your 
Lordships’ decision. Here we have the_opi- 
nion of Colebrooke and Strange4hat unchasti- 
ty did not work a forfeiture unless it was 
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unexpiated by penance, and unredeemed by 
nionement. These cases were fully dis- 
cussed in the case that was decided by 
Mr. Justice Markby, in the first instance, and 
afterwards affirmed on appeal by Peacock, 
C.J. and Macpherson, J. (Srimat Matangini 
Debi v. Srimati Joy Kali, 14 W. R., Or. Jur., 
23). In a case tried in the Bombay High 
Court, two years before the case of Srimati 
Matangini Debi v. Srimati Joy Kali, be- 
fore Westropp and Warden, J.J.(4 Bom. H. C. 
Rep., Ap. Civ. J., 25), where their Lordships 
say at page 30 :—' We have consulted the 
Chief Justice, and our other learned brethren 
usually sittingeat the Appellate side of the 
Court, and find that they concur in that view 
of Act XXI of 1850, which appears to have 
been the same as was tuken by Sir L. Peel, C.J. 
in Doed. Saum Monee Dosses v. Neemy Churn 
Doss,” afd it was held that, though, by Hin- 
doo law, incontinence excluded a widow from 
| succession to her husband’s estate, yet if the 
inheritance were once vested, it was not 
Y liable to be divested, unless her subsequent 
, incontinence were accompanied by degra- 


/ {dation ; but that by Act XXI of 1850, depri- 


vation of caste could no longer be recognised 
vas working a forfeiture of any right or pro- 
\perty, or affecting any right of inheritance, 
~ I shall now refer to some cases which 
support the case of the reversionary heir. 
At p. 314 of Montriou’s edition of Morton’s 
decisions is a case decided in 1792, where 
it was held that the incontinence of a 
widow creates a forfeitare of her claim to the 
succession. There is nothing to show that 
the estate had vested in her, but it may be 
presumed that she was never in possession. 
Then in 2 Macnaghten’s Hindoo Law, p. 
19, case 3, the following question was put :— 
“A person died, leaving a widow and a 
brother of the half-blood. Subsequently to his 
death, the widow violated the hitherto unsul- 
lied bed of her husband, and bad a child by a 
paramour of another class, while the brother's 
conduct was consistent with his religion ; in 
this case, which of the two is entitled to 
succeed to the property of the ‘deceased ? 
Supposing the widow, during the life-time of 
her husband, to have cohabited with a 
stranger, and tohave therefore been expelled 
from tif family, and .to have lost her 
reputation, has such widow any right to 
inherit her husband’s property ?” The 
answer was :—“ It is the general doctrine that 
the virtuous widow of a man who dies, 
leaving no heir down to the great grandson, 
succeeds; bit that if she, on the death of 
her lord, be faithless to his bed, she has no 
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right of succession ; consequently the wido y 
im such case would be excluded by yr 
husband’s half-brother. So in the case «f 
her having acted unchastely while her hur- 
band was living.’ Mr. Justice Mitter i1 
referring to this case says that “it was dis- 
tinctly held therein that an unchaste widov7 
forfeits all rights to her husband’s estate. ’ 
Mr. Justice Mitter then refers to the nex. 
case at p. 21, case 4, and saya that “i. 
was expressly held therein that an unt. 
chaste widow is liable to be expelled from ilr 
family-house of her husband.” No doubt, the 
opinion of the Pundit is opposed to my view, 
but there is no authority in the Dayabhag:. 
for such an opinion. [ Couch, C.J.—I an 
not so sure that the pointis against you. It i: 
stated that “ the widow had become a prosti- 
tute, and had violated ber husband’s bed.” 
She may have become a prostitute in the life 
time of her husband.| And it will be seer 
that, in the first case cited from Macnaghten a: 
p. 20, the Pundit quotes this very v. 19 of 
the Dayabhaga to which I have referred. Ii 
does not appear that the Hindoo law any- 
where recognizes the loss of caste, or being 
an outcaste as a cause working forfeiture. 
Causes disqualifying from inheritance are not 
causes working forfeiture. Loss of caste i» 
a cause for exclusion, and Colebrooke’s 
opinion would be consistent with the Hindoo 
law if loss of caste operated as civil death. 
But it is very doubtful as to what consti- 
tutes civil death. Mr. Justice Mitter next 
refers to another case at p.112 of 2 Mac- 
naghten’s Hindoo Law under the head of 
mnintenance as apropos to the cases of a 
Hindoo widow who has already succeedcd, 
and is in possession. Here there could ha 
no vested right in regard to the future sums 
of money to be allowed as maintenance, and 
which might be stopped by the owner ar next 
holder of the estate. Then the case in 7 
Sel. Rep., p. 144, te which Mr. Justico 
Matter refers is clearly distinguishable from 
the present. That was a caso ynajutc- 
nance, and the Judges were quite right in not 
allowing her maintenance when she becaine 
unchaste. The case cited by Mi. Justice 
Mitter from S. D. A. Rep., 1858, p. 1891, 
was one of the widow’s incontinence and ex- 
pulsion during the husband’s life-time. There 
were three elementsin this case :—(1) The act 
of unchastity was committed in the life-t}me 
of the husband ; (2) The husband had in fact 
repudiated the wife, or exercised a summary 
right of divorce in his own favor ; and (3) had 
written a letter in the nature of œ nuncu- 
pative will reciting that the wife a broug" t 
A—d7 
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disgrace on the family. There is another 
cage, Gopal Singh v. Dhungazee, in 3 W. R., 
206. It was an extreme case. The Hindoo 
widow not only became a Mahomedan, but 
unfaithful to the bed of her deceased hus- 
band, and the Court held that, according to 
the principle laid down in Section 3 Act XXI 
of 1850, her conversion did not involve forfei- 
ture of inheritance. In the case of Srimati 
Matangini Debi v. Srimati Joy Kah (14 
W. R., O. J., 23), with the exception of 
the Bombay case and the case cited from 
3 W. R, all the other cases were dis- 
cussed in the judgment. Baboo Shama Churn 
in his Vyavustun Durpun, p. 1016, para. 
663, agreeing with Colebrooke and Sir Thos. 
Strange, says, that a woman “who became 
adulterous after inheriting property, or obtain- 
ing a maintenance, ” did not forfeit her right 
to inheritance or maintenance “ unless the 
crime were such as to cause complete 
- degradation by loss of caste unredeemable by 
atonement.” [ Glover, J.— Whose Vyavusta 
is that ? There must be some authority for 
a Vyavusta in order to give it weight. | 
There is no name given, But Sir Barnes 
Peacock refers toit in his judgment in the 
Full Bench case of Srimati Matangini Debi v. 
Srimati Joy Kali, and says:—“ With reference 
to this Vyavusta that, although Baboo Shama 
Churn Sircar is no authority on Hindoo 
law, it appears to me that he has there 
given acorvect view of the law ou the subject.” 

Sir Barnes Peacock then goes on to discuss 
the meaning of Act XXI of 1850. But 
before I go to that question, I would ask 
your Lordships if that question arises in this 
case at all. The widow has not been sub- 
jected to degradation, or deprived of her 
caste. All that is disclosed is that she com- 
mitted an act of unchastity, and she belongs 
to the soodra caste, the lowest of all castes. 
For an enumeration of castes, see Shama 
Churn’s Vyavusta Duxpun, 1034-38. 

His Lordship Mr. Justice Mitter, in his 
judgpagaf with the order of reference, says :— 
‘The Hindoo law does wot.at least in 
Bengal recoguize any distinction between the 
moveable and immoveable portions of the 
estate, nor does it recognize any distinction 
between the corpus of that estate and its 
profits.” I contend that there is some 
distinction between moveable and immoveable 
property. It has been held that a widow 
mny make the fullest use of the usufruct, 
although she may not make any testamentary 
dispossession of the surplus. Thatis the case 
in the 9AV. R.. 584. Mr. Justice Mitter goes 
on to say :—" Every act done by her (the 
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Hindoo widow), the effect’ of which is to 
incapacitate her from using that estate for 
the only purpose for which she is entitled to 
use it, operates as a cause of forfeiture.” If 
go, every act of waste would operate as a 
forfeiture. Referring to the text of Bridha 
Menu, “the widow of a childless man keep- 
ing unsullied her husband’s bed, and persever- 
ing in religious observances, shall present 
his faneral oblation and obtain his share,” 
the learned Judge observes that the above 
passage shows “that the preservation of her 
chastity is a condition precedent to the 
widow’s capability to offer oblations to her 
deceased husband, and therefere to her right 
to take his estate.” That would apply to the 
case of a son also. [Couch, C.J.—The 
distinction between the son and the widow 
would seem to be this :—The estate goes to 
the son to perform certain religtus cere- 
monies, but not only for that. In the case of 
the widow the estate is given to her solely 
for the purpose of performing those cere- 
monies,| That reason may have swayed the 
minds of the holy shges. Butit is difficult 
to trace the origin of the right of the widow 
to succeed to her bhusband’s property. It 
may be conceded for the sake of argument 
that the object which the holy sages had 
was not that the widow should live in afflu- 
ence and luxury, but in strict religious 
observances. Gradually, however, the tule has 
been relaxed. The Dayabhaga and the 
Mitakshara first of all upheld the widow’s 
right to take in the case of separate brothers, 
and afterwards in all cases. Then the deci- 
sions of the Sadder Court and the High 
Court have extended that principle. It has 
been held that she can do anything she likes 
with her estate, and may make the fullest 
use of the usufruct. If your Lordships accept 
these authorities, we need not go back to 
enquire as to the origin of the widow’s right. 
Mr. Justice Mitter seems to think from the 
participial form of the word “keeping” in 
the passage.“ keeping unsullied the bed of 
her lord,” that the injunction ig one in the 
natare of a permanently abiding condition. 
The learned Judge adopts Sreekissen 
Turkolunkar’s rendering of ‘‘ shadhee, chaste, 
otherwise the right ceases.” But in the 
Vyavusta Durpnn, p. 28, it is given “shadheg, 
that is, not adulterous: hence the right of 
adulterous women ceases,” which refers 
clearly to a wife. The learned Judge seems 
to think that the liability to resumption of a 
woman’s separate property if she do not 
preserve unsullied the bed of het husband, is 
au argument ın favor of his view of the 
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question. But I submit that itis an argument 
in my favor, because it shows that the husband 
may take from the wife property that may 
have become her streedhun on her becoming 
unchaste ;-and I think it may be fairly ar- 
gued that, when there is a law authorising 
a husband to take away a wife's streedhun 
on the ground of unchastity, the husband 
will do so by virtue of that law. But_in 
the absence of any law declaring that a wi- 
dow shall give up any property to which she 
_ has once succeeded, she cannot fairly be de- 
prived of that right. As to the text which 
declares unchaste childless wives liable to 
expulsion, there is no law authorizing the 
expulsion of a widow who has succeeded. With 
reference to Culluka Bhutto’a commentary 
upon a text of Mena, to the effect that 
females are incapable of expiating a sin 
actually @ommitted, and that they are as 
foul as falsehood itself, is no authority any 
more than those texts of his which treat 
women as incapable of succeeding at all. 
I submit that, in the absence of any express 
Jaw on the subject, and as the weight of 
authority of decided cases is in my favor, a 
widow cannot by reason of unchastity be 
divested of which has once vested in her. 
Baboo Kalee Prosunno Dutt (for the Re- 
spondent)—Your Lordships have to deter- 
mine this question not according to the 
opinions of any decided cases, or according to 
the opinions of any European gentlemen who 
have written any Treatises on Hindoo Law, 
but chiefly upon the construction of the ori- 
ginal texts. The texts bearing on the widow’s 
position are to be found in the Dayabhaga, 
c. 11, s. 1, vv. 56, 60, 61 62, and 64. But 
see firstc.11,s.6,v.11. By oc. 11,8. 6, v. 11, 
femules are not competent to take the herit- 
age. If they take it, itis not as heritage 
aud for their absolute use, but for some 
other purpose which is mentioned in the 
special text under which they take. 80, 
according toc, 11,8. 1, v. 56, the widow does 
not take it as heritage. Thee concluding 
words are “after her let the heirs take it.” 
Here the word heirs is usedin contradistine- 
tion to widow. The widow’s estate is not 
the same as that given toa male owner in 
heritable property. Inc.1, s. 7, the author 
of the Dayabhaga discusses the question of 
proprietary rights and the distinction between 
the Benares and Bengal schools of law 
with regard to co-parceners, and his opiniou 
is that there can be no proprietary right 
or vested interest without the power of alien- 
ation. As, %herefore, the widow has not 
the power of alienation, she has not 


THE WEEKLY REPORTER. 


Pulings. 


oe 


such a vested interest as is mentioned by tla 
author of the Dayabhaga, avd consequengly 
she does not take the heritage. Then ono 
of the essential conditions on her enjoyin z 
the property is chastity. Inc. 11, 8. 1, v. +, 
Vrihasputtee says, let the virtuous wife tak > 
her husband’s property. The original word, 
which has been translated virtuous, 1: 
shadhee, Other schools of law have adoptec: 
the same text regarding females. In thc 
Vira Mitradoy, p. 203 (quoted in Mr. Justice 
Mitter’s judgment), virtuous wife is translater 
“ wife devoted to her husband.” (Reads th 
Sanscrit.) The proper translation is ‘woma 
devoted to her father-in-law and _ others.’ 
Then the last words “will not get the proper 
ty” should be “ willnotget even her streedhun.’ 
If therefore you can take away a woman’: 
streedhun by reason of unchastity, a foréror: 
you can take away that class of it which is 
called inheritance. Mr. Justice Mitter, re- 
ferring to the decision of the Privy Council 
in 11 Moore’s I. A., 178, says :—“ One ot 
the questions raised in that case was whether, 
under the Hindoo law, as administered iu 
the Benares school, property inherited by e 
woman becomes her streedhun ; and a pass- 
age of the Mitakshara, the highest authority 
recognised in that school, directly supporting 
the affirmative of this proposition, was 
strongly relied upon inthe course of the 
argument. But their Lordships declined to 
act upon that passage ; and one of the reasons 
assigoed by them was that it was inconsistert 
with the general spirit of the Hindoo law 
as shown by the numerous texts declaring 
the perpetual dependence of women.” This 
question is referred to in West & Bullei’s 
Treatise. But my argumentis this that, 
whether the Privy Council have so viewed 
it or not, it is the opinion of the Benares 
school that property which comes to the 
woman from her husband.is forfeited by un-, 
chastity, because all the texts of the Benares 
school declare that the property which comes 
to a woman from her husband isen styoe- 
dhun, and that a woman’s streedhun becomes 
forfeited by reason of unchastity. [ Ainslie, 
J.—Does not streedhun go to the daughter. | 
Yes, so far as the property derived from the 
husband is concerned. But to whomever it 
will go, forfeiture is unavoidable in case of 
unchastity. If we go to the Mithila school, 
we find it laid down in the Vivada Chin- 
tamoney, p. 265, that “ a wife who does malici- 
ous acts injurious to her husband, who has no 
pense of shame, who destroys his effects, or 
who takes delight in being faithless to his 
bed, 18 held unworthy of the property before 
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described” as her own property. So also 
with regard to the Bombay schools (see the 
Vyavabara Mayukha, c. 4, s. 10, v.12.) Be- 
cause that text haq not been quoted by the 
author of the Dayabhaga, owing probably 
to the fragmentary cendision of that bbok, it 
does not follow thatit is not binding on those 
are governed by the Hindoo law as adminis- 
tered iu the Bengal school. I submit there- 
, fore that your Lordships can hardly lay down 
that this principle of forfeiture, which is 
known to all the other five schools, does not 
apply to the Bengal school. In the Daya- 
bhaga, 6. 5, v. 19, itis said, with reference to 
childless wives:—‘“‘ Such as are unchaste should 
be expelled, and so indeed should those who 
aie perverse.” There is great force in that 
word expelled, I therefore submit that the 
principle of forfeiture is not strange to the 
Bengal school. Though not referred to by the 
uuthor of the Dayabbaga, it is not opposed 
to the principles which he has laid down. 
I may refer to the case reported in 1 Mad. 
H.C. Rep., 372, where it was held that a 
Hindoo adulteress living apart from her hus- 
band could not recover maintenance from 
him so long as the adultery was uncondoned. 

Baboo Kalee Mohun Dogs (onthe sameside). 
In 10 W. R., P. C., 21, their Lordships say :— 

, The duty, therefore, of an English Judge, 
who is under the obligation to administer Hin- 
doo law, is not so much to enquire whether a 
disputed doctrine is fairly deducible from the 
ealliest authorities, as to ascertain whether 
it has been received by the particular school 
which governs the district with which he 
has to deal, and has there been sanctioned by 
usage. For, under the Hindoo system of law, 
clear proof of usage will outweigh the written 
text of law.” It has been contended on the 
other side that there is no direct authority 
on the point now under your Lordships’ con- 
sideration. ‘This ase is cited to show that, 
‘in the opinion of the „Privy Council in the 
absence of direct texts, the Courts ought to 
be guids@ay evidence of usage. The opi- 
nion of Pundits is a valuable help in assist- 
ing the Court in forming its judgment. 

The case of Kasheenath Bysack v. Horo- 
soonderee Dossee, reported in the Vyavusta 
Durpun, p. 97, shows how anxious the Privy 
Council were to do justice. But the great 
source of mistake in all these decisions, and 
the, true cause of failure in them to arrive 
at a correct conclusion on the subject, is the 
assumption that, according to the Hindoo 
law, when property once vests in a widow, 
it can ever be divested except by death. 
I have been unable to lay my hands ona 
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singlo text to support tbis proposition. On 
the contrary, there are several cases in which 
the sages point out how the property may. 
be divested. Take for instance the case of 
a widow holding property under a power of 
adoption. The moment adoption takes place, 
the property divests from the widow, and: 
vests in the adopted son. Then again civil 
death, loss of caste, disinclination to make 
atonement, are causes that divest property 
from na widow. Mr. Justice Mitter has well 
pointed out the fallacy of this argument, 
aud shown that the application of the rule 
that, according to Hindoo law, property ounce 
vested cannot afterwards bé divested, de- 
pends upon the nature of the estate in ques- 
tion. In showing the difference between the 
estate Of heirs male and of the widow, ha 
says of the latter, “her estate is one essen- 
tially in the nature of a trust estate, for she 
can use it only for a particular purpose, aud 
for no other; and if she has by her own con- 
duct rendered herself totally incapable of 
using it for that purpose, the divesting must 
follow as a necessary consequence.” ‘The 
word “trust estate” is not used in the sense 
in which it is used in English law. What 
was meant here is an estate subject to certain 
terms or conditions laid down expressly by 
the texts under which she takes, or imposed 
upon her by social usage or local custom. In 
describing the estate which a widow takes, 
the use of English law terms is unavoidable. 
In 11 Moo. I. A., 178," the Privy Council say 
that “the widow’s disabilities depend in a 
great measure upon the notions which the 
Hindoo legislators entertained of the infirmity 
and necessary dependence of the sex.” In the 
case of The Collector of Masulipatam v. Cava- 
ly Vencata Narrainapah, (8 Moo. I. A., 651,t) 
their Lordships say :—‘‘ Nor does it appear 
to their Lordships that the construction of 
Hindoo law which is now contended for, 
can be put upon the principle of ‘cessante 
ratione cessat et ipsa lex? Jt is not merely 
for the pretection of the material interest 
of her husband’s relations that the widow’s 
power is fettered. Numberless authorities, 
from Mena downwards, may be cited to 
show that, according to the principles 
of Hindoo law, the proper state of every 
woman is one of tutelage ; that the} always 
require protection, and are never fit for 
independence. Sir Thomas Strange (see 
Strange on Hindoo Law, vol. I., p. 242) cites, 
the authority of Menu for the proposition that 
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if a woman have no other controller or pro- 
tector, the king should control or protect her. 
Again, all the authorities concur in showing 
ı that, according to the priuciples of Hindoo 
law the life of a widow is to be one of ascetic. 
privation (2 Colebrooke’s Digest, p. 495.) 
Hence, probably, it gave her a power of dis- 
possession for religious, which it denied to her 
for other, purposes. ‘These principles do not 
seem to be conaistent with the doctrine that, 
on the failure of heirs, a widow becomes 
completely emancipated ; perfectly uncon- 
tralled in the disposal of ber property ; and 
free to squander her inherited wealth for the 
purposes of salfigh enjoyment.” From 1l 
Moo., p. 171,* it will be seen that it was 
attempted to be shown that, though in 
lower Bengal, the estate which a widow 
takes is limited, yet “this is not the 
Jaw of the Western schools, and that at Be- 
nares, and in the other provinces governed 
by the Mitakshara, no widow’s estate in her 
husband’s property is absolute ; that she bas 
full power to dispose of it; and that, if 
she fails to do so, itis after her death sub- 
ject to a different course of succession 
from that which obtains in Bengal” The 
Privy Council, however, rejected such a 
doctrine as that. Again, in 9 Moor. I. A., 
p. 536f (in what is known as the Shiva- 
gunga case,) the Privy Council considers 
the right of a Hindoo widow to inherit 
under the Mitakshara, and it will be admitted 
by the other side that the Mitakshara is 
as valuable an authority upon this point as 
the Dayabhaga, In that case the property in 
question was in part the common property of 
a united family, and in part the separate ac- 
quisition of the deceased; and their Lordships 
say at p. 608 :—“ There being no positive 
text governing the cnse before us, we must 
look to the principles of the law to guide us 
» in determining it.” That is, I submit, just 
what your Lordships will have to do in this 
case. Instead bf calling upon me to provo 
affirmatively that the Hindoo law divests a 
widow of her inheritance by reason of un- 
chastity, is it too much to ask the other side 
to cite a single authority to show that an 
unchaste widow is entitled to enjoy the in- 
heritance at the same time that she fails to 
fulfilthe obligations incident to that right, 
and cannot perform a single religious act to 
promote the eternal bliss of her husband 
(reads from Dayabhaga, c. 11, s. 1, as con- 
taining the authority of four rishis or anges, 
viz., Vrihasputtee, Yajnavalkya, Vishnu, and 
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Bridha Menu). The word “ virtuous” A 
v. l, as Mr. Justice Mitter has pointed out 


'/ 


isnot n correct reading of the original (reads? 


the Sanscrit). The English equivalent of it is 
chaste, plus the performance of certain 
duties. It should also be borne in mind that 
“ leaving no issue” is, in the conception of 
Hindoo lawyers, a grent”calamity ; and as 
Mr. Justice Mitter hns so well pointed out, 
“ keeping unsullied her husbaud’s bed” menns 
something continuous. 
Catayana, who says (Dayabhaga, c. 11, s. 1, 
v. 56):—“ Let the childless widow, preserving 
unsullied the bed of her lord, and abiding with 
her venerable protector, enjoy with modera- 
tion the property until her death. After her, 
Jet the heirs take it.” The heirs not of the 
widow, but of the husband. That has one im- 
portant bearing on the question of vesting and 
divesting. (See Burnell’s Vyavahara, Dayavi- 
bhaga, p. 80, for a disquisition on the right 
of the widow to succeed). The question then 
stands thus. Vrilasputtee and four other sages 
have pointed out how the Hindoo law is to 
be construed :—(1) It is admitted that an un- 
chaste widow cannot inherit. (2) It is also 
admitted that, after the death of the widow, 
the heu of the husband, and not of the wife, 
gets the property. (3) A wife’s exclusive pro- 
perty differs materially from property in- 
herited from her husband. (4) The rishis 
are by no means agreed in giving the wife 
the foremost place as the preferential heir, 
and it is only under certain texts thatthe 
widow takes. (5) Among Hindoos established 
usage isa better guide than an enquiry into 
the complicated and contradictory texts of 
Hindoo law. (6) The practice of good men 
is certainly inconsistent with the conten- 
tion on the other side. I challenge my 
friend on the other side to show that 
even, among the lowest classes of Hindoos, 
society tolerates a widow who has forsaken 
the dictates of her religon, nevertheless to 
enjoy her deceased e prope:ty. It 
will be conceded that the wife iari Si 
body of the husband, and that her richt%f. 
inheritance depends upon the benefit “to be 
confined by her upon his soul; that under 
Act XV of 1856, the widow forfeits upon 
re-marriage, but that expulsion or degradation 
is not permitted to a widow who has borne 
ason. It will also be admitted that an un- 
chaste widow is disqualified to perform 10- 
ligious rites. It will also be conceded that 
the word “ daya” or heritage is nn expres- 
sion used in no portion of the Hindoo law 
when speaking of the widow’s interest.e That 
the widow has no power to alienate at plea- 


There is a fifth rishi, , 


7 


388 Ciil 


\o 





gure is no doubt opposed to the ruling ofthe 
Full Bench reported in the Special Number of 
\ihe Weekly Reporter. There is no doubt that 
an unchaste widow cannot adopt, as was 
decided in 6 B. L. R., 362. Noris there any 
doubt on the point that not only is property 
divested from a widow by death, but also by 
degradation and loss of caste or either. No 
exception was taken by the other side to the 
proposition laid down by Mitter, J., that Joss 
of caste is not the only ground of forfeiture 
recognized by the Hindoo law. One great 
error into which the other side have fallen is 
that, because no place is given to the widow 
under the head of “exclusion from inherit- 
ance,” there cau be no forfeiture, and that 
she must lose her case before she can incur 
forfeiture. And then as regards the conflict 
between the English authorities upon this 
point, the authority of Sir William Jones 
counterbalances that if Sir Thomas Strange, 
whilst the authority of Sir Wm. Macnaghten 
may be quoted against that of Colebrooke. 
It is a settled proposition of Hindoo law 
that succession to property cannot remain in 
abeyance. Also thatit is not every childless 
widow who is entitled to succeed, but only 
one who will preserve unsullied the bed of her 
Jord. Also that the maintenance of women 
and their streedhuu are liable to forfeiture on 
the occurrence of a case like the present. 
Then, again, property never vests in a 
woman as in a man, or asin a son or male 
issue. A widow does not represent her hus- 
band in all respects. Coming to our judicial 
decisions, from 1792 down to the decision of 
Sir Lawrence Peel in 185], there was no 
difference of opinion. [Couch, C.J.— Was 
there any decision between those dates ? | 
There was that case of Kasheenath Bysack v. 
Horosoonderea Dossee, which went up in 
appeal to the Privy Council in 1826. Be- 
tween 1792 and 1819, Sir Thomas Strange 
was consulted, and both he and Colebrooke 
were of opinion that, unless expiated by 
nana or redeemed by atonement, incon- 
dinette “would aceddi is widow. The 
authority of Colebrooke and Strange, there- 
fore, do not go to the length that the other 
side would make out. It may be snid 
that the reason why the unchastity of a 
widow is omitted from the Chapter of Exclu- 
sion from Inheritance, is that that Chapter 
treats of heirs, and inasmuch as the widow 
is no heir, the Chapter of Exclusion took no 
notice of her. Her right is coupled with 
the performance of duties and obligations. 
> In 9809 Mr. Ellis, who was consulted by 
Sir Thomas Strange, said that “the wife 
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does not succeed unless she be chaste ; this 
ig a necessary condition” (2 Strange, 273). 
In 1817 and 1819 there were two 
cases (cases 1 and 2) reported in 2 
Macnaghten’s Hindoo Law, p. 18, and one 
of the texts quoted as an authority in the 
latter case is that of Biidha Menu which 
speaks of “the widow of a childless mar 
keeping unsullied her husband’s bed, and 
persevering in religious observances.” In 
1823 there is a case (case 5) reported, Zò., 
112, where it was held that an unchaste 
widow was not entitled to’ maintenance from 
her husbaud’s brothers, even though she 
may have resigned her rigĦt to his property 
in their favor in consideration of such main- 
tenance ; and in this case the text of Catay- 
ana :—‘“' Let the childless widow preserving 
unsullied,” &c., and a text of Vyasa requir- 
ing the widow to practise “con%tant abste- 
miousness” were quoted as authorities. In 
this case the legal advisers did not go so far 
as to advise the setting-up of a claim to in- 
heritance (as is now done), but only to 
maintenance. Then there is the case in 7 
Sel. Rep., 144, which is also in our favor. 
The judgment of Sir L. Peel in 1851 was 
the first decision against us, but it is of 
no authority on the present question. All 
that he says is that no cases have been cited 
to show that the Jaw is otherwise. In 
1858 the Sudder Court refused to follow the 
law as laid down by Sir L. Peel (S. D. A. 
Rep., 1858, p. 1891). Speaking for myself 
and a large proportion of my countrymen, 
none of us even thought that Act XXI of 
1850 had anything to do with the present’ 
question. We always regarded it as an Act 
passed in the interests of Native Christians, 
and it is very questionable whether it was 
ever intended to bring about such a revolu- 
tion as it has done in the position of Hindoos. 
Thus from 1792 to 1858 the only case 
against us is the decision of Sir L. Peel. 
[ Couch, C.J.—The case in 1858 was one of 
incontinence in the husband’s life-time. ] So far 
as our jurispradence goes, there is no differ- 
ence between incontinence in the busband’s 
life-time, and incontinence after his death 
(reads from Vyavusta Durpun, pp. 24—26). 
That is the view which the Hindoo lawyers 
take, and which, I submit, your*Lordships 
ought to adopt until the contrary is shown. 
If further authority be required to support 
this contention, I would refer to the cases of 
appointment in our law, alluded to in Mr. 
Justice Mitter’s judgment It is of no 
consequence that the Hindo law has not 
fixed the precise time when propérty vests 


1873. ] Covil 





in and divests from a widow. There are 
thousands of cases for which no texts of 
Hindoo law can be cited. As to the author- 
ity due to the opinions of the Pundits, see 
10 W. R, P.C., 22. In 4 Bombay H.C. 
Rep., Ap. Civ. Jur, 28, it was laid down 
upon the authority of Colebrooke (who, I 
bave already shown, is not against us) that, 
unless there is Joss of caste, and no atone- 
ment, no forfeiture can take place. 

The decisions of the Bombay Court is an 
authority so far as it refers to Colebrooke, 
aud no further ; but if I show your Lord- 
ships that Colebrooke is not against me, I 
will claim him as&n authority in my favor. 
With reference to the case of Srimati 
Matangini Debi v. Srimati Joy Kali, as 
far as the decision of the Chief Justice 
is concerned, one of his arguments is, if male 
heirs do not forfeit, why should females ? 
The auswer is that males take absolutely ; 
widows take subject to certain texts. It is 
entirely a mistake to regard a Hindoo widow 
as an heir. Strictly speaking, she is not an 
heir. Sir Barnes Peacock cites Baboo Sha- 
ma Churn as an authority in favor of his 
view. That gentleman has expressed his 
surprise that on a question of this nature his 
authority should have been so quoted. 
After all it comes to this that Sir Barnes 
Peacock, in quoting from Shama Churn, 
Strange, and Colebrooke, quotes in fuct from 
Colebrooke to whom the others all refer. So 
far then as decisions go, the case stands thus. 
On the one hand we have Sir William Jones, 
Hyde East, Elberling, Strange, and others 
in support of my proposition. Who are the 
authorities on the other side? The result of 
the analysis is five on the one side, and at 
least twelve on the other. The learned plead- 
er referred to West & Biihler’s Digest of 
Hindoo Law, 297, et seg; 7 Sel. Rep., 144, 
aud 2 Morley’s Digest, 198, and stated that 
the decided cases in his favor were those 
passed in 1792, 1809, 1817,-1819, 1822, 
1823, 1826, 1843, 1858. e 

As for the commentators who have treated 
the question, they all took this view of the 
question contended for by me. I have 


already referred to the Dayabhaga and 
Mitakshara, and to Burnell’s Vyvahara, 
Dayaviblaga, pp. 80 & 81. I would 


now refer to the Vyavahara Mayukha 
(Stoke’s edition), pp. 102 & 110; to the 
Vivada Chintamoney, 269 & 289; to the 
Smriti Chundrika, 174, where it is laid down 
that even maintenance is resumable in case 
of unchastity ;2to the Dayukrama Sangra- 
ha, c. 8, paras. 16 & 17; Dayatutta, 53, of 
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cane : 
which Mitter, J., has given a translation in 
his judgment. For definition of shadheef 
and putnee, see Vyavusta Durpun, pp. 28 
& 40. Some of the texts of Hindoo law 
bearing on the position of a Hindoo widow 
are given by Mitter, J., at p. 4 of his judg- 
ment. By wife in the Digest, widow is 
often meant. Dayabhaga, ce. 11, s 1, 
vy. 2, 4, 5, 7,15, and 17 to be compared with 
verse 53 to show the difference between the 
status of a son and that of a widow. 

Asto the second question. [ Couch, C.J.— 
That question does not arise.} Looking 
at the decisions, the opinions of the Pundits, 
as also the several admitted Jegal proposi- 
tions in favor of our view, bearing in mind 
the peculiar doctrines of our religion, philo- 
sophy, and theology, and looking at the fact 
that a Hindoo’s soul will go to perdition uu- 
less the necessary rites and ceremonies arc 
performed, I ask your Lordships to decido . 
and judicially legislate on a matter of vital 
importance to the Hindoos, as Hindoo Judges 
would do. 

Baboo Mohinimohun Roy in reply cited 
1] Moo, I. A, p. 512; 15 W. R, 63; 
9 W. R., 584. 

The judgments of the Full Bench were 
delivered as follows :— 

Mitter, J—In this case I have already 
expressed my opinion at considerable length 
in the order of reference, and as I still ad- 
here to that opinion, I do not think it neces- 
sary for me to do anything more than to 
make a few observations merely by way of 
supplement :— 

(1) It is, I believe, n proposition beyond 
all dispute, and indeed it was fairly conceded 
at the bar that an unchaste widow has no 
right to succeed to the estate of her deceased 
husband, irrespective of any considerations 
arising from expiation or condonation. Ba- 
boo Shama Churn Sircar-says, it is true 
(see Vyavusta Durpun,s. 1016, Vyavusta 
No. 663) that loss of chastity operates as a 
cause of disinherison in those cases ing in 
which there has been no expiation by peu- ` 
ance, or condonation by the husband. But 
the only authority which Buboo Shama Churn 
has been able to cite in support of his Vya- 
vusta is the opinion ‘of Mr. Colebrooke in 
the Trichinopoly case already noticed by me 
in the order of reference, Now, there is 
nothing whatever in that opinion to warrant 
the view taken by the Baboo. On the con- 
trary, Mr. Colebrooke lays it down as un- 
doubted Jaw that an unchaste widow has no 
right to inherit her husband’s property with- 
out the slightest reference either to expiation 
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or to condonation ; and this opinion is sup- 
\ported not only by all the decided cases on 
the point, but also by the express provisions 
of the Hindoo law itself. According to that 
law, it is the shadhee, or chaste widow alone 
who is entitled to succeed to the estate of a 
man who dies without leaving any male issue, 
and as it is beyond all question that neither 
expiation nor condonation can convert an 
unchaste woman iuto a chaste one, the opi- 
nion of Baboo Shama Churn, which, it should 
be remembered, does not possess any iude- 
pendent value of its own, must necessarily 
full to the ground. 

So far, therefore, the ground being clear 
before us, I confess I feel cousiderable diff- 
culty in understanding how, in the face of 
the above concession, and upon the authori- 
ties which we are bound to follow in this 
Cage, it can be contended that loss of chastity 
. does not operate as a cause of forfeiture also. 

Of all the authorities above referred 
to, the Deyabhaga of Jimutovahana, the 
acknowledged founder of the Bengal school, 
is undoubtedly the highest, and it is there- 
fore to the Dayabhaga that I shall first direct 
my attention. I do not wish, however, to 
go over all the texts quoted and relied upon 
by the author of that treatise in discussing 
the widow’s right of succession. I will refer 
to two of those texts only, namely, the text 
of Bridha Menu cited in v. 7, 8. l, 
o XI of Mr. Colebrooke’s translation 
of the Dayabhaga, and that of Catayana 
cited in v. 56 of the same Section aud 
Chapter. These two verses are as follow :— 

(1) “The widow of a childless man 

Bridha Menu. heeping unsullied her 


“ persevering in religious ceremonies, shall 
“ present his funeral oblation, and obtain his 
* entire share.” 

(2) “Let the childless widow keeping 

e unsullied the bed o 
a ia her lord, and cae 
cial her venerablé protector enjoy with 
` § moderation the property until her death. 
« After her death let the heirs take it.” 

It will be observed that the first of these 
two texts is cited by the author of the Daya- 
bhaga for the purpose of establishing the 
widow’s right to succead to the whole estate 
of her husband, and not merely to a portion 
of it, barely sufficient for her maintenance ; 
and the second, for that of defining the nature 
ond extent of the interest which devolves 
upon her by virtue of such right, and which, 
as hg afterwards explains to us, in terms too 
plain to be misunderstood, is nothing more 
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than that of a mere holder for the benefit of 
her husband’s soul. Both the texts, however, 
speak of the widow’s obligation to preserve 
her chastity in precisely the same terms, the 
words used for that purpose in both of them 
being exactly the same in the translation, as 
well as in the original. 

If, therefore, it be once conceded, as it has 
been, and as I think it must be, that the ful- 
filment of that obligation is a condition pre- 
cedent to the widow's right to take her hus- 
band’s estute under the first text, I cannot 
understand upon what principle of construc- 
tion it can be contended that such fulfilment 
is not also a condition pretedent to her right 
to enjoy that estate under the second. Sure- 
ly, we are bound to attach the same meaning 
to the words “keeping unsullied the bed of 
her lord” in the text of Catnyana, as we do 
to the words “keeping unsullfed her hus- 
band’s bed” in the text of Bridba Menu, 
and if we once do so, what reason cau we 
assign for holding that the iujunction as to 
chastity is binding in the one case, and not 
in the other: so far as the principle upon 
which that injunction is based is concerned, 
it cannot be contended for one moment that 
there is the slightest difference between the 
two cases I have already shown in the 
order of reference, and I may add that the 
correctness of that portion of my judgment 
has not even been questioned in the course 
of the argument, that an unchaste widow is 
absolutely incompetent to render any spiritual 
service to her deceased husband, and as the 
widow’s estate is, under the express provi- 
sions of the Hiudvo law, destined solely and 
exclusively for such service, it requires no 
argument to show that, if loss of chastity 
operates as a cause of disinherison, it must 
also operate as-a cause of forfeiture, and for 
precisely the same reason. Why then are 
we to hold that the condition of chastity is 
a valid and salle a under the text 
of Bridha Menu, but not under that of Cata- 
yana? Suppose for instance that a Hindoo 
dies leaving his property to his widow by a 
will which contains a distinct provision to 
the effect that she should, while continuing 
to keep the testator’s bed unsullied, use the 
property, until her death, for his spiritual 
benefit and for no other purpose whatever. 
If the widow afterwards becomes unchaste, 
and thereby renders herself absolutely in 
competent to use the propeity for the only 
purpose for which it was given to her, can 
it be said that there would be no forfeiture 
in such a case? I apprehen@ not, 


Baboo Mohinimohun Roy, who argued 
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this case with great ability on behalf of the 
appellant, finding this difficulty staring him 
in the face, attempted to get rid of it by 
certain arguments which I am bound to say 
are more ingenuous than sound. He tried 
first of all to cast suspicion upon the authen- 
ticity of the text of Catayana, upon the 
ground that the treatise of which it forms a 
part is not forthcoming. But to whatever 
cause the Baboo’s failure to procure a copy 
of the Institutes of Catayana may be as- 
ciibable, it is perfectly clear that the authen- 
ticity of the text in question does not admit 
of any doubt or dispute. The very fact that 
it is quoted with approbation by the author 
of the Dayabhaga is a conclusive refutation 
of the Baboo’s argument; and if further 
authority is needed, I have only to refer to 
the decision of the Privy Council reported 
in p. 614, XI Moore, in which that very 
text is distinctly characterized by their Lord- 
ships as one of “undoubted authority” and 
that for the purpose of determining the na- 
ture and extent of the interest which the 
widow acquires in her husband’s estate, 
under the provisions of the Hindoo law. 

The next argument advanced by Baboo 
Mohinimohun was that, in giving effect to 
the text in question, we should not go be- 
yond the particular purpose for which it is 
cited in the Dayabhaga, and that as the 
author of thaf treatise has not made any 
comments of his own upon the words 
“keeping unsullied the bed of her lord,” it 
must be presumed that he has rejected that 
portion of the text which ‘contains those 
words, as possessing no binding force what- 
ever. This, I confess, is rather a novel mode 
of interpreting a work like the Dayabhaga, 
which is protessedly a mere commentary on 
the texts of the ancient rishis, the acknow- 
ledged fountain-head of the Hindoo law. 
But be that as it may, let us see for what 
particular purpose the author of the Daya- 
bhaga has cited the text under our con- 
sideration. ‘That purpose was,eas he him- 
self tells us in the very verse in which the 
text is quoted, to establish the proposition 
that “ the widow must only enjoy her 
husband’s estate.” What this right of enjoy- 
ment means, he explains to us in the subse- 
quent vefses in which he says in the most 
express terms that every use made by the 
widow of the property inherited by her from 
her husband which is not conducive -to his 
spiritual welfare is an act of waste. Are we 
then to suppose that, at the very time when 
the author of the Dayabhnga was appealing 
to the téxt of Catnyana as an authority for 
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showing that the widow’s estate is destinec 
solely and exclusively for the nie | 
welfare of her husband, he was silently 
engaged in repudiating the binding force ot 
that portion of the fext which imposes upon 
her the obligation of “ keeping unsullied the 
bed of her lord,” knowing full well, as he 
must be supposed to have done, that the 
strictest fulfilment of that obligation is 
indispensibly necessary to enable a Hindoo 
woman to promote such welfare. Such ių 
course of procedure is, on the very face of 
it, s0 utterly self-contradictory that, beforo 
we can impute it toa writer liko the author 
of the Dayabhagn, we must have soma 
1eason infinitely stronger than that put for- 
ward by the pleader for the appellants. 
With reference to that portion of the argu- 
ment which is based upon the absence of any 
express comments by the author of tho Day a- 
bhaga upon the words “ keeping unsullied 
the bed of her lord,” I have to observe that 
itis entitled to no weight whatever. The 
pleader for the appellant seems to forget that 
the same remark is equally applicable to 
similar portions of the texts of Bridba Menu 
and other risbis which are quoted in the 
Dayabhaga for the purpose of establishing 
the widow’s right of succession, and yet it is 
admitted on all hands that under those texts 
an unchaste widow is not entitled to inherit 
her husband’s property. Nor need we go 
very far to find out the reason of this silence 
on the part of the author of the Dayabhaga. 
His functions, it should be borne in mind, 
were those of a mere commentator, and it 
was by no means incumbent upon him to 
explain every word in every text quoted by 
him, whether that word required an expla- 
nation or not. ‘Take, for instance, the words 
‘abiding with her venerable protector” in 
the very text of Catayana which we have 
been considering. Thegs words cortainly 
required an explanatiqn, and we accordingly* 
fiud the author of the Daynbhaga explaiu- 
ing their meaning to us in the vgs next to 
that in which the text is quoted, tha to 
say, in v. 57. It would be simply absurd 
to contend that, at the very time when tlic 
author was insisting upon the widow’s obli- 
gation to live under the protection of her 
husband’s male relatives, he was silently 
releasing her from the main obligation with 
reference to which the former is nothing but 
a means to an end, namely, the obligation of 
“keeping unsullied the bed of her lord.” 
It is true that it has been decided by the 
Privy Council that a widow does net forfeit 
her rights in her husband’s estate, me1oly by 
A—o8 
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- reason of her having quitted the protection 

his male relatives ; but their Lordships 
expressly put their decision upon the ground 
that the widow in tlie particular case before 
them had changed her place of residence 
from justifiable motives, and not for “ un- 
chaste purposes.” This decision is certainly 
in support of my view; so far as it shows 
the importance attached by their Lordships 
to the fact that the widow hed not left the 
eprotection of her husband’s relatives for 
unohaste purposes. But, at any rate, it is 
conclusive authority on the point that the 
widow’s obligation to live under the protec- 
tion of her husband’s male relatives is merely 
ancillary to the main obligation imposed upon 
her by the text of Catayana, namely, the 
obligation of keeping unsullied the bed of 
her lord, 


It has been said that under the Hindoo 
law an estate once vested cannot afterwards 
be divested. Now there is no work on Hindoo 
law that I am aware of in which it is laid 
down in so many terms that an estate once 
vested cannot be divested, nor has the pleader 
for the appellant been able to point out any. 

-On the contrary, I have already shown in the 
order of reference that the Hindoo law goes 
to the length of declaring in the most 
express terms that an unchaste woman for- 
feits all her rights even in her own streedhun, 
aud this is by far a stronger case of divesting 
than the one now before us. What then is 
the source from which the doctrine above 
referred to has been derived? That source, 


I venture to affirm, will be found in the’ 


simple fact that in the generality of cases 
the Hindoo law makes no provision for the 
divesting of property once vested ; and J am 


fully prepared to admit that so far as those: 


-cases are concerned, the application of the 
docttine in question is perfectly legitimate. 
But to apply it tothe present case, without 
any reference to the’ nature of the estate 
under consideration, or to the conditions 
whiewthe Hindoo law bas expressly 
attached to the enjoyment of that estate, 
would be to assume the very question which 
„we are called upon to determine, 


It has been further said, that the widow is 
not a trustee for the soul of her deceased 
husband, and in support of this position, we 
haye been referred to ® case reported in 
p. 584 of the 9th W. R. in which it 
‘vas held, or rather remarked incidentally, 
as I shall presently show, that the widow is the 
absolute mistress of the usufruct of her 
husband’s estate, and that. she can dispose 
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of such usufruct in any manner she thinks 
proper. 

Whether the word trustee is applicable to 
the widow in the strict sense in which that 
word is used in works on English law is a 
question which I need not pause to deter- 
mine. But I think I have conclusively 
shown in the order of reference that the only 
right which the widow acquires in her 
husband’s property, is the right of using that 
property for the benefit of his soul, and for 
no other purpose whatever, and such a right, 
I apprehend, is nothing more than that ofa 
trustee. With reference to the alleged dis- 
tinction between the usufrac’ and the corpus 
of the estate, I have to observe that there is 
nothing in the Hindoo law to support it. 
It may be that the Courts of Justice in this 
country, constituted as they are at present, have 
neither the power, nor the incknation, to 
compel a Hindoo widow to use her husband’s 
property for his spiritual benefit, but they have 
no authority, in my opinion, to lay it down as 
a proposition of Hindoo Jaw that she is at 
liberty to use the income of that property in 
any manner she thinks proper. According 
to the Dayabhaga, the highest authority on 
the point, every “ expenditure” incurred by 
the widow out of the estate inherited by 
her from her deceased husband, which is 
not conducive to his spiritual benefit is an 
act of “ waste,” and the ‘author goes to the 
length of declaring in the most express ter ms 
that she is allowed to maintain herself ont of 
that estate simply because by preserving her 
person, she confers a benefit upon his depart- 
ed spirit. Inthe face of such express pro- 
visions, so perfectly general in their terms, 
what authority have we for drawing any 
distinction between the corpus nnd the 
income of the estate? It has been urged 
that the texts of Catayana and other rishis 
quoted in the Dayabbaga for the purpose of 
limiting the widow’s dominion over the 
estate inherited by her from “her husband 
apply to the corpus of that estate, but not to 
the usufruct of it. But if so, from what 
other text or texts is it that the widow’s 
right to enjoy the usafruct is derived ? Then 
again it is an unquestionable proposition of 
Hindoo Jaw that the portion of the usufruct 
which remains unspent at the tinfe of the 
widow’s death goes not to her heirs, but to 
those of her husband, But if we are to hold 


that the texts in question refer solely _/ 


and exclusively to the corpus of the estate, 
where is the authority upon which the above 
proposition is to rest? The cafe cited from 


the 9th Weekly Reporter is not àt all in 
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That law, as I have already shown; 


ally determined: in that case was, whether- | says in the most positive terms that s 


the portion of the usufruct remaining un- 
spent at the time of the widow’s death, can 
be seized: in execution of a personal deciee 
against her, and so far as that question is 
eoncerned, the decision is certainly in support 
of my view. It is true, that one of the 
learned Judges by whom that decision was 
passed, remat ked incidentally in his judgment, 
_ that the widow can, during her life-time, 
‘deal with the usufruct ef her husband’s 
estate in any manner she chooses; but that 
remark, I submit with the gieatest deference, 
cannot be treatéd as an authoritative exposi- 
tion of the law, inasmuch as the point with 
reference to which it was made was not 
before the Court on that occasion. Before 
concluding this portion of my judgment, I 
wish to Quote the following observations 
made by the Lords of the Judicial Committee 
in the case of Bhugwan Deen Dobey v. Myna 
Bibee,* reported in p. 518, XI Moore :— 

“The reasons for the restrictions,” say 
their Lordships, “ which the Hindoo law 
“ imposes upon the widow’s dominion over 
“ her inheritance from her husband whether 
“ founded on her natural dependence on others, 
“ her duty to lead an ascetie life, or on the- 
“ impolicy of allowing the wealth of one 
“ family to pass to another are as applicable 
“to personal property invested so as to 
“ yield an income as they are to land. The 
“ more ancient texts imposing the restric- 
“ tion are general. It lies on those who 
“ assert that moveable property is not sub- 
‘ject to the restriction to establish that 
“ exception to the generality of the rule.” 

These remarks, it is true, were made by 
their Lordships with reference to the move- 
able portion of the estate inherited by a 
widow from her husband. But they are, in 
my opinion, equally applicable to the usu- 
fruct of that estate. ‘Fhe case of Huree 
Doss Dutt v. Sreemutty Uporna Doasee,. 
reported in VE Moore, p. 433, $s not ab all 
in point, Itis true that the marginal note 
of that case says that the title of a widow is 
not in the nature of a trust, but there js 
nothing whatever in the decision itself to 
support that position. 

Assuming, however, for the sake of argu 
ment that the widow is not a trustee fer the 
soul of her deceased husband, I do not sce 
any reason whatever why she should not 
abide by the condition of chastity which the 
Hindoo law has expressly imposed upon 
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should enjoy her husband’s estate while 
continuing to keep his bed unsullied, and it 
does not certainly lie in her mouth to say 
that the injunction as to chastity ought to ve 
treated as a mere nullity. It has been said 
that although, under the Hindoo law as 
administered in tle Bengal school, a sonless 
widowed daughter is not entitled to inherit 
her father’s estate, a daughter who has oncee 
succeeded to such estate does not forfeit it 
by reason of her afterwards becoming a son- 
less widow. But this case is by no means 
parallel to the one now before us. It is true, 
that the chief reason assigned by the writers 
of the Bengal school for allowing a daughter 
to inherit her father’s property is that she 
cin perpetuate his lineage and pinda by 
giving birth to ason, but that reason has 
nothing whatever to-do with the nature of 
tle estate given to her, nor is it made a con- 
dition precedent to her right to enjoy that 
estate, The daughter’s estate, it should be 
borne in mind, is preeisely of the sama 
character as that of the widow, and is go- 
verned by the same text of Catayana which 
has been so often referred to by me. “ Or,” 
says the author of the Dayabhaga, “ the 
word wife (in the text of Catayana quoted in 
v. 56) is of general import, and it must be 
understood as applicable generally to the 
ease of a woman’s succession by inheri- 
tance’ (see v. 8], s 2 e« XI, Cole- 
brooke’s translation of the Dayabhaga). 
Whatever therefore may be the reason upou 
which the daughter’s right of succession is 
founded, it is clean that the estate iuherited 
by her by virtue of that right is subject to 
this condition only that she should, while 
keeping her husband’s bed-unsullied, continae 
to enjoy it solely and exclusively for the 
spiritual benefit of her father, and it is there- | 
fore beyond all disputa tbat, so long as she 
is competent to-fulfil that condition, no ques- 
tion of forfeiture can arise. Pehl o 
of a daughter becoming a sonless widow 
after the estate has once vested in her, does 
not, and cannot,render her incompetent to use 


‘that estate for the spiritual welfare of her 
‘father ; for she can still continue to promote 


such welfare by leading a chaste life, as 
well as by doing pious acts for the benefit 
of his soul; and as there is nothing in the 
Hindoo law which saya that she should hold 
her father’s property only so long as she 
continues to be, or is likely to become, the 
mother of male children, there seenfs to be 
no reason whatever why the argument put 
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~-forward by the pleader for the appellant | propositions which do not, in my opinion, 


ei be considered to have any bearing 
upon the question now under our considera- 
tion. On the contrary, the daughter’s case 
affords a striking refutation of the contention, 
that the injunction as to chastity laid down 
in the text of Catayana is a mere moral 
injunction not possessing any ‘binding force 
from a legal point of view. It will be seen 
that the only portion of the Dayabhaga which 
eis devoted to the discussion of the daughter’s 
right of succession is the second Section of 
the eleventh Chapter of that treatise, and if 
we exclude the 3lst v. of that Section by 
which the author extends the operation of 
Catayana’s text to the daughter, as well as 
to other female heirs, there is not n single 
passage throughout the rest of the Section, 
either in the shape of original text or com- 
mentary, in which the slightest reference is 
made to the subject of chastity. But if, as 
argued by the pleader for the appellant, the 
words “keeping unsullied the bed of her 
lord” in the text of Catayann are to be 
treated as nugatory or superfluous, there 
would be nothing to prevent an unchaste 
daughter from inheriting her father’s proper- 
ty, and yet it is the admitted law of the 
land that such a daughter has no right of 
succession. The above remarks are also 
sufficient to show the futility of the argu- 
ment drawn from the fact that the author 
of the Dayabhaga has made no comments of 
his own upon that portion of the text of 
Catayava which contains the words “ keeping 
unsullied the bed of her lord.” 

The only other authority I wish to refer 
to is the Vivada Bhungarnub of Juggernath 
Turkoptnchanun, a work which is commonly 
known by the name of Colebrooke’s Digest. 
I have already shown in the order of refer- 
ence that there are two passages in this work, 
„in which it is expressly laid down that an 

unchaste widow forfeits all her rights in the 
estate inherited by her from her husband. 
It ua said, however, that Juggernath 
Wurkopunchanun is no authority on ques- 
tions of Hindoo law; and in support of 
this position, we have been referred to cer- 
tain remarks of Mr. Colebrooke quoted in 
p. 25 of the preface to Baboo Shama Churn’s 
Vyavusta Durpnn. I confess I was not 
na little surprised when I heard this bold 
nsgertion. That Juggernath Turkopuncha- 
nua is one of the most learned Pundits whom 
Bengal has ever produced, and that his 
opinion on questions of Hindoo Jaw is still 
received with high respect by the millions 
of Hindoos residing in that country, are 


admit of any doubt or dispute. His know- 
ledge of the Hindoo shasters is proverbial, 
and I may add, on the authority of my own 
personal experience, ‘that even now, a Hindoo 
inhabitant of Bengal, who wishes to repu- 
diate the Vyavusta of any particular indivi- 
dual in regard to any point connected with 
those shasters, may be heard to say “why 
am I bound to follow that man’s opinion. 
He is not a Juggernath Turkopunchanon.” 
I yield to no one in my veneration for the 
great and illustrious name of Mr. Colebrooke, 
but as the only test for determining whether 
a particular writer is to be considered as an 
authority on questions of Hindoo law in 
any particular province of the country, is 
the estimation in which his opinions are held 
by the Hindoo inhabitants of that province, 
I venture to affirm that, with the exception of 
the three leading writers of the Bengal school, 
namely, the author of the Daynbbaga, the 
author of the Dayatutta, and the author of 
the Daynkrama Sangraha, the authority of 
Juggernath Turkopunchanun is, so far ns 
that school is concerned, higher than that of 
any other writer on Hindoo law, living or 
dead, not even excluding Mr. Colebrooke 
himself. Of course, in regard to points with 
reference to which there is a conflict of opi- 
nion between Juggernath Turkopunchanun 
and the three leading writers of the Bengal 
school mentioned above, the former must 
give way. Bat so far as the particular point 
now before us ig concerned, there is not the 
slightest pretence for saying that any such 
conflict exists, and I do not therefore see any 
reason whatever why Juggernath’s opinion 
on that point is to be treated as a nullity, on 
the mere ipsi dixit of the pleader for the 
appellant. The learned Pundits who were 
consulted in this case did not hesitate for 
one moment to refer to that opinion as an 
authoritative exposition of the Hindoo law ; 
and as for the remarks of Mr. Colebrooke, I 
wish to observe that there is nothing in them 
to justify the contention that Juggernath 
Turkopunchanun is no authority on ques- 
tions of Hindoo law arising in the Bengal 
school. All that Mr. Colebrooke says is 
that the arrangement of the Vivada Bhun- 
garnub is defective, Inasmuch as tif author 
has mixed up the discordant opinions main- 
tained by the lawyers of the several schools, 
without distinguishing in an intelligible 
manner which of them is the received doc- 
trine ; but there is a wide gulf between that 
statement and a statement to the effect that 
the opinion of Juggernath Turkopuhchanun 


1873. | Civil 


is entitled to no weight whatever. I wish to 
add, that the Vivada Bhungarnub of Jugger- 
nath Turkopunchanun is distinctly mentioned 
by Sir William Macnaghten as one of the 
authorities “chiefly consulted” in Bengal 
(see p. 21 of the preface to his work on 
Hindoo Law.) 

Markby, J—Having regard to the judg- 
ments delivered in the case of Srimati 
Matangini v. Joy Kali Debi, and the 
judgment which is about to be delivered by 
the Chief Justice in which I substantially 
concur, I do not think it necessary to deliver 
my opinion at very great length. 

I consider theequestion before us to be a 
general one relating to the succession to pro- 
perty amongst Hindoos, and which therefore, 
under Section 15 of Regulation IV of 1798, 
we are bound to decide to the best of our 
ability by she Hindoo laws. 

By the “ Hindoo laws” I understand the 
same thing, as in Section 27 of the Regula- 
tion of the 17th April 1780, was described 
as “ the laws of the shaster.” 

This I take together with the direction of 
the Privy Council in the case of the Collec- 
tor of Madura v. Moottoo Ramalinga 
Sutherputty,* 12 Moo. I. A. C., p. 436, 
that our duty is not so much to enquire 
whether a disputed doctrine is fairly 
deducible from the earliest’ authorities as 
to ascertain whether it has been received 
by the particular school which governs the 
district with which he has to deal, ond has 
there been sanctioned by usage. 

Taking the texts _of the Hindoo. law, as 
they have been quoted one by one, I think it 
has been fully shown by the judgments deli- 
vered in this and the former case that they 
do not warrant the proposition that the estate 
of à Hindoo widow is forfeited, ipso facto, 
for unchastity. 

Butit is still said that, taken asa whole, 
the Hindoo law does recognize the widow’s 
right to hold “her husband’s estate only in 
case she should be chaste ; or as it has been 
put by Mr. Justice Mitter in the judgment 
which refers this case for our decision, “ chas- 
tity is a permanent condition attaching to the 
right itself.” 

This is a consideration for more difficult 
than the meaning of particular texts, but it 
is one which we are, no doubt, bound to con- 
sider. 

Upon this point I know of no authority 
comparable to that of Colebrooke. I know 
of no authority equal to Colebrooke, who has 
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considered this question in the only way ins 


which it can properly be considered, ney 
with a thorough and comprehensive acquaoitf- 
ance with the authoritative treatises on Hin- 
doo law in which the answer of it is to be 
found. In saying this I intend no disrespect 
to the opinions of those of my colleagues 
who express a different opinion. On the 
contrary the mere fact that persons so omi- 
nently qualified to form an opinion, and so 


infinitely better acquainted than I am withe 


the modern usages of Hindoos, do hold that 
the widow forfeits her estate ipso facto by 
unchastity, would lead me greatly to distrust 
my own conclusions. 
acknowledged that the authority for this posi- 
tion is the Hindoo law as expounded in thie 
Sanscrit commentaries, and upon the Hindoo 
law, so taken and so viewed as n whole, I 
think Colebrooke’s opinion is conclusive. 

That opinion is stated in Strange, vol. 
II, p. 272, in the form of a remark upon 
a Pundit’s answer, and with deference I think 
that opinion was not given in any particular 
case, nor with reference to the law of any 
particular school. The particular Pundit’s an- 
swer upon which Colebrooke’s remark is made 
was given in a casa which arose in the Tri- 
chinopoly Provincial Court. But the Pundit's 
answers, which are the foundation of Strange’s 
work, are all commented on by Colebrooke 
with reference to the Hindoo law generally, 
and not with reference, either to the particu- 
lar case in which the Pundit was consulted, 
or to the law of any particular school, unless 
there happens to be a difference between the 
schools which is then pointed out. In fact, 
the Pundit’s answers are there discussed pre- 
cisely in the same way as the present ques- 
tion has been now discussed by us. 

I would also point out that Mr. Ellis’ re- 
mark ignores the distinction between a wife 
and a widow :—a distiactiqn which has been 
frequently pointed out ip the course of this 
case. And moreover (ns appears from the 
preface) it was given on a journ hout 
reference to books, and without having seen: 
Colebrooke’s opinion to the contrary. 

I therefore simply repent what I said on a 
former occasion that under the Hindoo law, 
after the property has once vested in the wi- 
dow, she does not forfeit it by a simple act of 
unchastity ; she not baving been degraded or 
expelled from caste. 

Upon the construction of Act XXI 
1850, I express no opinion. 

Glover, J.— Two questions have becn 
referred to'us :— ° 

(1). Does n widow who has once inherited 


of 
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But, nevertheless, it is: 
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‘her husband’s estate forfeit that estate by 
Keason of unchastity ? and 

(2). If, by Hindoo law she does forfeit, 
is the forfeiture barred by Act XXI of 
1850? 

The matter has been so fally detailed in 
Mr. Justice Mitter’s order of reference that 
T do not feel it necessary to go into it at any 
length, for I concur to n great extent in the 
opinion expressed by the learned Judges of 

e the second Bench. 

I say to a great extent, because I wish to 
guard myself against being supposed to 
agree with their estimate of a Hindoo 
*widow’s estate, or with the restrictions 
which they would place on her use of pro- 
perty descended to her. No doubt, a Hindoo 
widow’s estate is one of a peculiar and 
limited nature, but to the extent it reaches, 
the widow fully represents it, and she cannot, 
I think, in accordance with Inte rulings of 
the Privy Council, be in any way considered 
as a trustee for life only. The case of Huree 
Doss Dutt v. Uporna Dossee (VI Moore, 
433) is an authority for this contention. 

Nor do I agree with the referring Judges 
os to the widow’s power of using the profits 
of the estate. There are of course certain 
texts of Hindoo law, together with glosses 
by commentators, which say that she is to 
use them sparingly, and that she herself is to 
live an austereand economical life, but the 
view of the law which has of late years ob- 
tained in the Privy Council, aud in the High 
Courts of Calcutta and Madras, has been to 
give her the free use of the profits of the 
estate, so long as she is in a position to use 
them ; and not to deseribe any item of ex- 
penditure, so long as it does not affect the 
corpus of the estate, as ‘ waste,” 3 Mad. 
H. C. Rep. 116, Kamadeir Venkato Soblya 
v. Joysobann Swjappa: IX W. R, 684, 
Chundrabollee Debian v. Brody. 

It is unnecessary te go at length through 
the various texts of Hindoo law which de- 
lata e ninde subjection of women, 
and the effect of unchastity in a wife, as 

working exclusion from inheritance. It has 
been fully admitted, in the course of the 
argument before us, that Hindoo women are 
in that position, and that it is a principle of 
Hindoo law to keep them so, and also that 
no unchaste wife can, a8 a widow, take her 
hysband’s inheritance. ‘The question is whe- 
ther, having once taken it as a chaste woman, 
she can be made to forfeit it for subsequent 
unchastity. 

In sapport of the proposition that she is 
to retain it, it has been argued that there are 
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no precise texts of Hindoo law which de- 
clare forfeiture by an unchaste widow, that 
unchastity is not to be found amongst the 
acts which exclude from inheritance, that 
other heirs who are by circumstances debar- 
red from offering funeral oblations after suc- 
cession do not forfeit, and that failing direct 
authority for forfeiture, the rule of Hindoo 
law is that property once vested cannot be 
divested. 


I do not attach very much importance to 
the fact that there is no mention of unchasti- 
ty as a ground of exclusion from inheritance. 
It seems to me to have been one of the first 
principles of the Hindoo faw relative to 
women, that unchastity was a thing that at 
onee and altogether put them without the 
pole of all religious observances, and conse- 
quently deprived them of all power to fulfil 
the duties on which inheritance” depended, 
and I should not therefore have expected to 
find this offence classed with the ordinary dis- 
qualifications. It was one about which there 
was to the Hindoo mind no possibiity of 
doubt, and the Hindoo law-givers did not 
apparently think it necessary to include un- 
chastity amongst the eauses of disherisop, 
because it was an offence which admitted of 
ne difference of opinion, and they had already 
stated in very many texts that the chaste 
wife only should take, and that the unchaste 
wife should be excluded. Ido not see, there- 
fore, any difficulty in the omission of 
unchastity from the chapter of exclusion. 
Unchaste women, both as wives and widows 
undoubtedly were excluded, and I ean con- 
ceive no reason for the omission of their 
offence in the grounds of exclusion, other 
than the ene I have above suggested. Sup- 
pose, by way of illustration that aecording to 
Hindoo Jaw abominably-colored individuals, 
“ albinos” for instance, were from the very 
fact of their color abominable, and unable to 
inherit, and that this was a well-known and 
fixed principle; should we expect to find: 
“being of the color of an albino” amongst 
the grounds of exclusion from inheritance ™ 
would not rather exclusion be taken for 
granted ? 


With regard to the absence of. texts of law 
bearing exactly on the case befofe us. In 
the first place, I am not prepared to admit 
that such texts do not exist; but even if 
they did not, I should feel inclined to follow 
the rule laid down by the most respected 
Hindoo commentators, and approved in more- 
than one case by the Judicial Committee of - 
the Privy Council, and instead of isolated 
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texts to apply, what I conceive to be, the 
general principles of Hindoo law., 

Now a Hindoo widow, according to the 
practice obtaining in Bengal, takes her hus- 
band’s property, when there is neither son, 
grandson, nor great-grandson, under very 
peculiar circumstances, and burthened with 
special obligations. She is supposed to re- 
present half of her dead husband’s body, 
aod by meritorious acts done in this world, 
to benefit the spirit of her husband in the 
other. The theory of the Hindoo law of 
inheritance is the capability by the heir of 
performing certain religious ceremonies which 
do good to the soul of the departed, and he 
takes who can render most service. The 
sons down to the third generatiun could do 
most, offer most oblations, and confer the 
greatest benefits, therefore they are first in 
the line ofsheirship; the widow comes next 
as being able to confer considerable though 
less benefit, and it is only because she is able 
to do this that she is allowed to take her 
husband’s share. 

It would seem therefore to be a condition 
precedent to her taking the estate that she 
should be in a position to perform the cere- 
monies and offer the continual funeral obla- 
tions which are to benefit her deceased 
husband in the other world, and in this re- 
spect her position is very different from that 
of a son. The son confers benefits upon his 
father, from the mere fact of being born, 
capable of performing certain ceremonies. 
His birth delivers his father from the hell 
enlled “ put,” and whether in after-life he 
offer the funeral oblations or no, he succeeds 
to his father’s inheritance fiom the fact of 
his being able to offer them. With the 
‘widow it is not so; she can only perform 
ceremonies and offer oblations so long as she 
continues chaste; and directly she becomes 
unchaste, from that moment her right to offer 
the funeral cake ceases. There are many 
texts of Hindoo law to this effect which 
have been quoted in Mr. Justice Mitter’s 
referring order. I will mention oue only as 
showing more forcibly, perhaps than the 
others, that unchastity in a woman makes all 
offerings of hers worthless. “ Gifts, fastings, 
religious and.other good acts of an unchaste 
woman arévain, their religions merite, also 
spotless beauty, are fruitless. Those wicked 
women who, by the commission of adultery, 
deceive their husbands, lose from that time the 
fruits of religious acts, and are doomed to 
hell.” 

This passag@ it is argued, refers to women 
durmg coverture, but if that be so, the prin- 
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ciple enunciated applies equally to widows,” 


namely, that unchastity from the time of it 
being committed spoils immedintely the effect 
of religious acts, in other words, prevents n 
widow from offering funeral oblations to her 
deceased husband, and so does away with the 
only reason for which she was allowed to suc- 
ceed to his property before other and nearer 
relations. From the moment of her becom- 
ing unchaste, she, so far from benefitting, 
dooms her husband’s soul to torment, and the © 
property which was to be expended in funeral 
oblations and other ceremonies, comforting to 
the dead man’s soul, is useless for either pur- 
pose. The widow is ina position to rescue 
the husband’s soul from hell, and it is þe- 
cause that, through the temptations of in- 
digence, she might doimproper acts and cause 
thereby ‘‘her husband to fall into a region of 
horror,” she is vested with means to lead a 
reputable life. 

Ido not think it necessary to recapitu- 
late all the texts of Hindoo law referred to 
by Mr. Justice Mitter, but there are two 
of undoubted authority, which seem to me 
distinct (so far as auy isoluted texts can be 
distinct) as to the necessity of a widow's 
remaining chaste if she would retain her 
husband’s estate. 

The first is from Catayana (quoted in 
Dayabhaga, c. 11, s 1, v. 56):—“ Let 
“the childless widow preserving unsullied 
“the bed of her lord, and abiding with 
“her venerable protector, enjoy with modera- 
“tion the property until her death.” This 
it ig contended means that the widow shall 
retain the property so long as she lives, pro- 
vided that, when she took it, she had not 
sullied the bed of her Jord. This seems to 
me a very unnatural construction of the 
passage which I assume that Mr. Colebrooke, 
a specially learned Sanscrit scholar, has pro- 


perly translated, “keeping or preserving gi. 


unsullied the bed of hew lord” must surely 
denote continuance and refer to the time 
after the woman took the property origtag)ly 
as a chaste widow. The use of the present’ 
form of participle seems to denote this, and 
when we read the words in connection with 
the numerous texts which declare that tho 
chaste widow only is entitled to succeed to 
her husband’s estate, and that unchastity 
renders useless all the religious ceremonies 
for performing which the property came te 
her, it seems difficult to construe the words 
“keeping unsullied” in any other way than 
that the widow retains the property only so 
long ag she remains chaste. Besides, ff the 
words “ keeping unsullied’ refer only to past 
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timeo, what is to be made of the other part 


f the condition, “living with her venerable 
protector.” She cannot live with him 
until she is a widow, and whilst she so lives 
with him, she is to “keep unsullied,” &c., &c. 

The second text is to my mind still clearer. 
It comes from Bridha Menu; an author 
quoted with appoval iu the Dayabhaga, and 
is to the following effect :—“ The widow of a 
‘childless mau keeping unsullied her hus- 
“band’s bed, and persevering in religtous 
“ observances, shall present his funeral obla- 
& tion and obtain his share.’ Now the use 
of the word “persevering” is remarkble. 
The widow, whilst she was a wife, could 
perform no religious observances, therefore 
these must be referred to some time after her 
husband’s death. Supposing that she was 
chaste, then she might perform ceremonies 
and take his share, but she could only per- 
severe in these ceremonies, provided she 
continued chaste, for uuchastity would dis- 
qualify her from performing them. The 
word ‘ take,” therefore, which in the original 
Sanscrit mean, “ gain, profit” (labh), must, I 
apprehend, be construed as meaning keeping 
or retaining, for the widow took before she 
had any time to “ persevere” (which is a word 
denoting continuance), and simply because 
she was her husband’s widow, and qualified, 
by being chaste, to succeed to his share, I 
do not understand how the word “ persevere” 
refers to anything less than a continually 
abiding condition. 

And as there is a third text which may 
also be quoted from Sreekissen Turko- 
lunkar, a great authority in the Bengal school 
of law. who referring to the’ widow says :— 
“ Shadhee, chaste, otherwise dominion ceases.” 
Tt ig not easy to apply these words to any 
other time than one after the widow has be- 
come vested with the property. 

There are several other texts, some of a 
later date, others by authors who do not 
enjoy the same authority as those above recit- 
i ahoy have been quoted at length in the 


‘order of reference, and they are so far useful 


as showing the general consensus of profes- 
sional opinion amongst Hindoo sages and 
Pundits, and which even goes to the length 
declaring that the peculiar property of a 
woman, i.e, her streedhun is liable to be for- 
feited for unchastity. For the forfeiture, 
under similar cirenmstances, of maintenance, 
there are undoubted texts of Hindoo law. 

I do not forget that a great authority on 
all matters of Hindoo law, Mr. Colebrooke, 
has, if connection with a caso arising iu the 
Madras presidency, given ah opinion that a 
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widow, once having succeeded to her hus- 
band’s property, cannot be deprived of it 
unless for loss of caste, unexpiated by pen- 
ance, and unredeemed by atonement, But no 
texts are given in support of the proposition, 
and it is opposed to other authority in the 
opinion of Mr. Ellis. 

Sir W. Macnaghten, who is also an un- 
doubted authority, mentions cases in which, 
although the word “succession” is used, there 
is evident reference to a time after the 
property has become vested in the widow, 
and in one case particularly (Macnaghten’s 
Hindoo Law, vol. II, 112) endorses an opinion 
that the widow who violstes her late hus- 
band’s bed is degraded, and has no right to 
ler husband’s heritage, and cannot even claim 
maintenance. This was a case in which 
the property had undoubtedly vested in the 
widow, for she bad given it up*to the next 
heirs on condition of receiving maintenance. 

As to the so-called axiom of Hindoo law 
that property once vested cannot be divested, 
Iam not aware of any such inflexible rule, 
and there have apparently been cases in 
which it was sought to divest property al- 
ready inherited on the ground that the owner 
was disqualified for some one of the reasons 
set down in the rules of exclusion. And 
what, moreover, is the case of a widow who 
has received from her late husband a power 
to adopt? So long as she declines to exer- 
cise that power, the property remains vested 
in her, directly she adopts, it divests from 
her, and vests in the adopted son, and if that 
son dies, the property comes back again and 
1e-vests in the widow to be again divested if 
she has the power and inclination to adopt 
more than once. 

Besides, the widow's estate is not an 
absolute one such as cannot be divested. It 
is a limited estate for life, and although the 
widow fully represents it for the time being, 
she only does so with refepence to certain 
exigencies which the Hindoo law allows of. 
She takes it for a special purpose, t.e., the 
good of her husband’s soul, and under special 
restrictions, one of which is chastity, and if 
by her own misconduct she places herself in 
n position which forbids her doing the thing 
for which the estate was given her, I cannot 
see why she should retain it, rémembering 
that, according to native ideas, her doing 80, 
keeps Her late husband in torment. 

The question whether unchastity in a widow 
operates as a forfeiture, has not often come 
before our Courts; there are however some 
cases in which the point has been decided. The 
first, Radhomonee Raur v. Nil Monee Doss 
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was decided by the Fall Bench, of the 
Supreme Court in 1792, and it was there laid 
down that a Hindoo widow, by her incon- 
tinence, forfeited her right to her busband’s 
estate. It has been contended that the report 
of this case is very meagre, and that no 
reasons are given. This may be, but the 
decision is couched in perfectly clear and 
unmistakeable language, and one of the Judges 
who concurred in it, was that very distin- 
guished oriental scholar, Sir William Jones. 
Any decision on a point of Hindoo law in 
in which that learned Judge took part is 
entitled to the grearest respect. Ido not, 
moreover, think el am incorrect in saying 
thet, at the time this judgment was given, 
the knowledge of Sanscrit was much more 
diffused than it is at present, and that the 
class of Pundits was much more respectable 
and learned» 

There are two casesin 1811, notes of which 
are to be found in Macnaghten’s Hindoo Law, 
pp. 20, 21, in which the forfeiture of an 
unchaste widow is declared. The first case is 
not very clear as to whether the property 
had been actually vested in the widow, 
although the words used lead me to believe 
that such was the case. In the other, it is 
more distinctly ruled that the widow who 
did not keep her husband’s bed unsullied 
had no right to his property, and ought to be 
expelled from the house. The case in page 
112 is still more to the point, and has been 
already referred to. In all of these cases the 
word “succession” is no doubt used, but it is 
clear that the widow had already taken 
the property, for that, according to Hindoo 
law, cannot remain in abeyance, but vests in 
the next heir directly on the death of the 
qwner. Any act of unchastity therefore 
committed by a widow and next heir would 
be committed after the property had vested 
in her, and could not be said to prevent her 
from inheriting, but rather to make her 
forfeit what had already been inherited. 

In Kasheenath Bysack v. Hurosoon- 
deree Dossee, IL Morley’s Digest, 198, 
a widow who had ceased to reside in her 
husband’s fumily for some other cause than 
unchaste purposes, was declared not to for- 
feit. This case is not of course directly in 
point, buf it raises a strong presumption as 
to what the judgment of the Court would 
have been had the widow gone away for 
unchaste purposes. 

In Trikrunjee Laljee v. Musst. Laroo (I 
Morley’s Digest, 280), it was held that a 
widow who Rad married again, i.e., had not 
kept her @rst husband’s bed unsullied accord- 


ing to Hindoo ideas, forfeited her dower- 
money in consequence, 

The two cases decided in the Suddef 
Dewanny Adawlut in 1848 and 1858 do not 
help us : particularly in Ranee Bussunt Koo- 
maree v. Ranee Kumul Koomaree*® and 
others, the Sudder Court held that an 
elopement, which I imagine presumed 
unchastity, was enough to cause forfeiture of 
the maintenance received from the late hus- 
band’s family. In the other case, Rajkoo- 
maree Dossee v. Golabee Dossee (S. D. A. 
Rep. for 1858, p. 1891), the unchastity 
pleaded took place during the lifetime of 
the husband, and has no reference to the 
acts of a widow. The case is useful as 
showing the Sudder Court Judge’s opinion 
ng to the bearing of Act XXI of 1850 on 
such cases, but does not touch the point I 
am now considering, 

Conira.—There are the cases of Saum 
Monee Dossee v. Neemy Churn Dosst and of 
Srimati Matangini Debi v. Stimati Joy Kali,t 
the last of which has caused this reference. 
The case of Saum Monee Dossee v. Neemy 
Churn Doss is not I think quite satisfactory, 
for the decision appears to have turned chiefly 
on the “absence of any decision of a Court 
of Law showing that such a person” (viz. a 
widow) “for such a cause as above stated” 
(vizą, unchasity) “might be expelled from 
possession.” ow there was n decision on 
the point—the decision of all the Judges of the 
Supreme Court in the case of Radhamonee 
Raur v. Nil Monee Doss§—and taking tho 
words of the judgment into consideration, it 
might very well be that the decision would 
have been different had the previous case of 
1792 been brought to the Court’s notice. 

Srimati Matangini Debi v. Srimati Joy 
Kali is of course exactly in point, and I have 
considered it with great care and respect. 
For the reasons above given, however, I am 
unable to agree with its,conclusions, 

An argument was made of the urmarried 
daughter’s right of succession, Nee 
contended that, innsmuch as such a daug 
dying childless, or becoming a widow imme- 
diately after she had taken her father’s pro- 
perty, was allowed by Hindoo law to retain 
that property till her death, notwithstanding 
that she conferred none of the benefits on 
her father’s soul which were expected of ber. 
The widow, although unchaste and similarly 
unable to confer those benefits, should, by a 
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life-estate. I do not see any analogy between 
The daughter is declared by 


Menu to be equal to the soù who is even as 


' the man himself. and she, by oblations duly 


confers great benefits on her 


presented, 
No doubt, she would confer 


deceased father. 


far grenter benefits, if she perpetuated his 


race and bore a gon, but she can still present 
.oblations even as a sonless widow, and the 


e .next heir could not, for the oblation would 


cease with tho daughter’s son. This seems 
to me a very sufficient reason why the son- 
less daughter, having succeeded whilst in a 
position to bear sons, should retain the inhe- 
ritance for life, and it is surely far different 
‘with the widow who has, by her own miscon- 
duct, rendered herself incapable of offering 
any oblations, or of conferring any of those 
benefits which formed the sole ground for 
her taking the estate of her husband. From 
the moment she becomes unchaste, the 
widow’s religious observances are useless, and 
her deceased husband falls, as the Hindoo 
commentator styles it, “ into torments.” 

It has been gaid that much inconvenience 
is likely to be caused by declaring unchaatity 


. ina widow n cause of forfeiture, and that 


many conveyances may be voided, and much 
litigation set on foot. Of this I suppose we 
must take our chance. My experience tells 
me that purchasers from Hiudoo widows 
knew perfectly well what they are about, and 
make up for the risks they run by paying 
very little for what they buy. I have rarely 


Been a purchase from a widow that was a 


fair one; and if this class of speculative 
buyers be put to inconvenience or loss, I do 
not think it a matter for much regret. 

On the whole, and after the best consider- 
ntion I can give to the subject, I would 
answer the. first question referred by the 
Division Bench iy the affirmative. 

The second questipn does not arise, iheve 
being no contention that the widow has been 
exclug®d from caste, but if it did, I should 
-be“étiongly of opinion that Act XXI of 
1850 did not bar the forfeiture. That Act 
was meant for the relief of those who, from 
conscientious motives, found it necessary to 
abandon the faith of their ancestors, and not 
for cases like tke present. If a Hindoo 
widow can become unchaste, and still under 
cover of this law retain her estate, she makes 
(setting moral considerations aside) a very 
good thing of her incontinence. The Hin- 
doo religion forbids her offering oblations, or 
performing religious ceremonies for her hus- 
band, and consequently she has to expend no 
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but keeps it all for herself. It can hardly 
be supposed that the A’ct had this in view, or 
intended to hold out a premium to immorality. 

Phear, J—IJ have had the advantage of _ 
perusing the draft of the judgment which 
the Chief Justice is about to deliver, and as I 
concur substantially in the whole of it, I 
think itis unnecessary that I should now 
give at length in other words the reason for 
my opinion. I desire, however, to say that 
I quite perceive the great force of the argu- 
ment by which my learned brother Mitter 
has, in the Court below, supported his view of 
the law applicable to the case, and the clear- 
ness with which he has expounded the ancient 
texts. Had the matter been res integra, and 
had we been now called upon for the first 
time to determine upon the foundation of 
these texts alone, the limitationssto which a 
Hindoo widow’s enjoyment of property 
should be subjected, I think it possible that 
we might arrive at a result very different 
from anything which has hitherto been 
recognized by our Courts as the widow’s right. 
At the same time I also feel very certain 
that nothing can be conceived much more 
remote from that which was probably in con- 
templation of the Hindoo law-sages than the 
exceedingly artificial subject, which the 
special respondents now ask us to say is the 
result of their precepts, namely, an estate of 
inheritance in the widow subject to defens- 
ance, alter vesting, upon the occurrence of a 
contingent event. We have only to look at 
this principal text of Nareda,—“ When the 
“ husband is dead, his kin are the guardians of 
‘his childless widow; in the disposal of the 
property and care of her person, as well asin 
“ her maintenance, they have full power,;”—in 
order to become aware how great is the 
modification, and the amount of adaptation to 
modern requirement, which the old Hindoo 
texts must be made to undergo before we can 
reach through them even to thé proposition of 
the defendants, The truth is, as it seems to 
me, thatit is now much too late to seek mere- 
ly the primitive meanings of the venerable 
authorities, which have been quoted before 
us, because these have long ago, in regard fo 
the very matter now in question, received 
solemn interpretation in the light afforded by 
the exigencies of modern society. Tt has 
been for some time judicially settled by the 
long series of decisions, with which the Chief 
Justice deals, that, according to Hindoo law, 
inclusive of the texts discussed before us, 
the widow does, at her husbagd’s death, in 
the ‘absence of a son, grandson, &c.A if she be 
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then without disqualification, succeed to her 
husband’s property, and represents it fully as 
an estate of inheritance ; and further that she 
does not forfeit it on the subsequent occur- 
rence. of_ disqualification ; that in these two 
particulars, she is in the same situation as a 
male heir. We are now asked to say that, so 
far aa the last particular is concerned, the 
decisions have violated the spirit of the Hindoo 
law, as it may be ascertained in the cited 
texts, and are therefore wrong. It appears 
to me that we cannot do this, without at the 
same time saying that they are wrong in the 
same particular with regard to males,—nay 
further, that the» are wrong in giving the 
widow the estate of inheritance at all. 

With these views I am of opinion that the 
first question ought to be answered in the 
negative, and if that be so answered, the 
second question does not arise. 

Jackson, J.—The question here raised for 
determination by the Full Bench is not only 
of some difficulty, but of 1eally vast impor- 
tance. 

From unascertained causes, immoveable 
property is notoriously, in some parts of 
Bengal, to n very laige extent, in the hands 
of Hindoo widows, whose relations with the 
families of their deceased husbands are not 
always amicable, whose personal liberty is 
now, it may be said, wholly unlimited, and 
Whose enjoyment of the estate not merely 
defers, but often seriously impairs the pros- 
pects of reversioners, 

If, therefore, it be recognized as a rule of 
Jaw by this tribunal (which, constituted as 
it is to-day, concludes and binds every Court 
of Justice in a province numbering 42 mil- 
lions of Hindoo inhabitants) that a Hindoo 
widow forfeits by unchastity the estate 
which she has taken as the heir of her hus- 
band, then I apprehend not only will a 
fruitful cause of domestic discord be largely 
extended, but. a motive will be afforded, 
to say the least of it, for publishing and 
bringing into Court the most edeplorable 
soandals. That such a ruling will tend in 
any great degree to purity of life and man- 
ners I do not ‘believe; but it is likely enough 
to furnish a stimulus to perjury, or to col- 
lusive proceedings, equally nefarious. This 
indeed .is*not a reason for deciding, in one 
sense or the other, the question we have 
before us, but it is mentioned only for the 
purpose of showing the gravity of that 
question. 

It is I think a matter of regret that so 
important aneissue hns been raised in the 
particula¥ -case before the Court, because it 
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does not appear necessarily to arise upon L - 
original contention of the parties, upon the 
issues framed in, or the decision passed bys 
the Court of first instance, also because tha 
status of the parties (people of the black- 
smith caste in Assam), and the trivial amount 
of the matter in dispute, have been unfavor- 
able to that full research and discussion 
which the importance of the abstract question 
demanded. 

The broad question now submitted to us 
was not so much as touched upon in the 
judgment of the Moonsiff, who, as it hap- 
pened, was a native of Assam, and who main- 
tained the widow in enjoyment of the hus- 
band’s property on the ground that she had 
contracted no second marriage, and that con- 
sequently the first marriage was still undis- 
solved and valid. If the question had been 
fairly raised below, it is probable that some 
evidence would have been produced as to 
the rules of caste and the condition of tho 
tribe to which the litigants belong, of which 
at present we are in utter ignorance. And 
I confess that this is the circumstance which, 
in my opinion, takes away much of its value 
from the evidence given by the Pundits who 
were examined by order of the Division 
Bench. I was surprised at finding so little 
allusion to their testimony in the argument 
before us, and, I take it, these learned por- 
sons deposed rather to the law as it is found 
in the shasters, than to observances of thu 
present day, and I do not understand that 
they pretended to any knowledge of tho 
customs of Assam, 

Without any disparagement of the learned 
and ingenuous gentlemen who addressed us 
on behalf of the respondent (reversioner), it 
must be admitted that everything which 
could be said on that side of the case has 
been set forth in the referring judgment of 
Mr. Justice Mitter with, his accustomed 
ability, force, and knowledge of the subject, 
and I also admit that we have derived great 
assistance from the really able, temperate, 
and judiciaus argument of Bahoo Moh fho-. 
hun Roy on behalf of the widow, special 
appellant. 

I have had the advantage of reading the 
judgment which the Chief Justice is about 
to deliver, and his opinion, so far ag it is 
stated in that judgment, has my entire con- 
currence,—that is to say, I consider that the 
reasoning of the referring Judges is fully 
auswered by that judgment; and that if we 
were obliged to base our decision of this 
appeal upon the passages quoted fram the 
ancient Hindoo sages and the several digest; 
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systematic books, I should hold for the | elects to survive her husband, may be rend 


~ 


Z 


me 


o 
reasons there given that the widow did not 
Worfeit the estate which has once devolved 
upon ber by reason of subsequent unchastity. 

The whole of the pussnges examined, with 
one exception, to which I shall presently 
advert, seem to me applicable to wives and 
widows whose known or suspected incon- 
tinence debars them from succeeding to the 
estate of their husbands, and the impression 
left on my mind fiom the perusal of those 
texts and quotations is that the ancient 
Hindoo law was vigilant against the succes- 
sion of wives who were unworthy to succeed, 
but did not enjoin or sanction an enquiry 
in the interests of reversioners, whether 
or not women chaste at the time when the 
succession opened afterwards maintained a 
blameless character. 

The exception to which J alluded is the 
secoud verse of the text of Catayana, quoted 
as text CCCCLXXYVII, b. V, c. IX, s. 1 
(Colebrooke’s Digest, vol. IV, pp. 277-8, 
folio edition, 1798), where it is said :—“ The 
“childless widow, preserving inviolate the 
“bed of her lord and strictly obedient to her 
“spiritual parents, may frugally enjoy the 
“estate until she die; after her the legal heirs 
“shall take it.” 

' This text does appear at first sight to 
require chastity as a condition of enjoyment; 
it also requires obedience to her spiritual 
parents, but it contains no express authority 
to deprive her if unchaste or disobedient ; 
on the other hand, it provides that, after her 
(without adding or in case of her failing to 
comply with the conditions), the legal heirs 
shall take it, 

It will not be now contended that she 
could be deprived for an act of contumacy 
towards her spiritual parents: as far as the 
text goes, it must, Í think, be taken asa 
whole, and so fay as the sanction goes of a 
law emanating from, authority regarded as 
divine, if the breach of ove clanse will not 
deptiy® no more will a breach of the other. 

the argument derived from the sanctity 
of the marringe tie, I will advert presently, 
but for the moment we are dealing with the 
absolute commands of the lawgivers, and 
not with the considerations on which those 
commands were probably founded. 

In other passages cited, such as that of 
Biidha Menu, in text CCCCVIIT of the 
same volume, Colebrooke’s Digest, it is 
declared that a chaste sonless widow, “who 
atrictly performs the duties of widowhood,” 
ghall abone succeed to his whole share. 

What those duties are if the widow 
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in Colebrooke, b. IY, c. ILI, s. 2, from 
which it appears, amongst other things, 
that a widowed woman sleeping on a bed 
would cause her husband “to fall from a 
region of'joy,’ and it would be monstrous 
to contend that a widow who took a second 
repast in the day, who failed to keep her 
tougue in subjection, or who omitted fasts, 
pilgrimages, and utterances of the name of 
Vishnu in the month of Bysack, or of Kartick, 
would, by any of these acis or omissions, or 
all of them together, forfeit her estate, 

The Hindoo shasters then appear to me 
to fall short of requiring the forfeiture con- 
tended for by the respondent, and the attempt 
to transmit into a positive rule of law, 
affecting the enjoyment of property, that 
which is to be found there in the way of pre- 
cept, would only involve us in endless absur- 
dities. 

But I go further. I cannot concede that 
the Caurts of this country are bound to 
enforce, or would be justified in enforcing, 
the principles of the shasters, merely as such, 
by way of property law, and I say this quite 
irrespectively of the British or foreign origin 
of those Courts, or of the element which 
our Legislatare has introduced into the law of 
India. Isay it, too, bearing fully in mind 
the rule laid in Regulation IV of 1798 Sec- 
tion 15 (which was in force when this suit 
was before the Lower Courts) to the effect 
that, “in suits regardivg succession, inherit- 
“ance, marriage, and caste, and all religious 
“usages and institutions, the Mahomedan 
“laws with respect to Mahomedans, and 
“the Hindoo laws with regard to Hindoos, 
“are to be considered as the general rules 
“by which the Judges are to form their 
“decisions.” That rule has now been 
replaced by Section 24 Act VI of 1871— 
the Bengal Civil Courts Act. 

It was for the purposes of this argument, 
I think, tantamount to the déclaration con- 
tained in s. 17, 21 Geo. ILI, c. 70, that 
in disputes between the native inhabitants of 
Calcutta, “their inheritance and succession 
“ to lands, rents, and goods, and all matters 
“of contract and desliug between party and 
“party, shall be determined in the case of 
“ Mahomedans by the laws and usages of 
“& Mahomedans ; and in the case of Gentoos 
“by the laws and usages of Gentoos.” 

Regard being had to the remote antiquity 
of the shasters, to their vulgarly accepted 
sacred origin, and immutable character, and to 
the changes, nevertheless, sweey{ing and pro- 


gressive in the constitution aud corMition of 


1873.] Civil THE WEEKLY REPORTER. Rilings. 403 a 
a pe 
Hindoo society during the centuries since | recently published, called the ‘ Law 047 
Nareda and Menu wrote, to the fragmentary | India,” Vol. J, p., 18. 
state, the obscure and too often conflicting} Mr. Burnell, in his Introduction to tlt 
tenor of these writings, finally, to their | translation of part of the Madhavajee Com- 
' Inapplicability, even at the time of their| mentary (Duayavibbaga, p. xiii), uses tho 
composition, to the whole people,—regard, I| following language:—“The digests, however, 
say, being had to these things, I conceive that | ‘were never intended to be actual codes of 
we must act upon the shasters, in dealing | “law; . . . . . =. . © thereis not 
with property and judiciable rights, only so | “a particle of evidence to show that these 
far as thep are sanctioned and continued by | “ works were ever even used by the Judges of 
the usage and custom of the people, “ancient India as authoritative guides ; they e 
This is not merely my own opinion ; if it} “ were, it is certain, considered as merely 
was, I should scarcely venture to advance it, | “ speculative treatises, and bore the same rela- 
but is the opinion of persons whose compe- “ tion to the actual p! actice of the Courts, ns io 
tence to speak will not be denied. Sir Henry | “ Europe treatises onJurisprudence to the law 
Maine, in his Ancient Law, p, 17 (Ed. 1863), | “ which is actually administered.” And go 
observes :—“ The Hindoo Code, called the; West & Biibler, in their Digest of Hindoo 
“laws of Menu, which is certainly a Brah- | Law, Introduction, p. xxxvi :—“ It is, there- 
“min compilation, undoubtedly enshrines | “ fore, unreasonable to charge the Smriti 
“ many geRuine observances of the Hindoo | “‘ codes’ with a want of precision and of dis- 
“race, but the opinion of the best contem- | “crimination between moraland legal maxims, 
“ porary orientalists is thatit does not, asa | ‘“&c. Such strictures would only be justi- 
“ whole, represent a set of rules ever-actual-| “ fied if they were really ‘codes’ intended 
“ly administered in Hindoostan. “ from the first to settle the law between man 
“It is, in great part, an ideal picture of | “and man.” 
“that which, in the view of the Brabmins, I would also refer,to the observations on 
“ ought to be the law.” a very similar question which arose in the 
Mr. Steele, in the preface to his valuable} Supreme Court of Bombay in 1847, before 
work on the “Law and Custom of Hindoo| Perry, C.J., to be found in 2 Morley, 
Castes” (new Ed., 1868) quotes from a| p. 481, in fhe case of the Kojas v. Memons 
minute of the Governor of Bombay (no less | of Cutch. 
an authority than the Hon’ble Mount Stuart| The parties there were Mahomedans, and 
Elphinstone), dated 22nd July 1823 :—“ The | 8 practice was set up quite at variance with 
“ Dhuim shaster, it is understood, is a collec- | Mahomedan law, and being found to prevail 
“tion of ancient treatises neither clear nor | among these people, it was maintuined. In 
“ consistent in themselves, and now buried | that case ‘the plaiutiff sued, as a daughter, 
“ under a heap of more modern commentaries, | for a share in her father’s property. In 
“the whole beyond the knowledge perhaps | answer if was set up that, according to the 
“of the most learned Pundits, aud every | custom peculiar to the Koja sect, daughters 
“part wholly unknown to the people who | were excluded from inheritance. 
“live under it. Its place is supplied inj The case was fully argued and allowed 
“many cases by known customs, founded | to stand over for judgment. In the meantime 
“indeed in the Dhurm shaster, but modi- | another case of the same description arose 
“ fied by the convenience of different castes | on the part of some persons of the Memon 
“or communities, and no longer deriving | Cutchee caste, in which it was intimated that 
“authority from any written text” It was | exactly the same question was invol and 
the enquiry into these customs, made under | Sir Erskine Perry, in passing judgment in- 
the orders of the Government of Bombay, | the case, makes the following,observatious :— 
that resulted in the publication of Mr. Steele’s | After reading the following Clause of the 
interesting book ; and one cannot help regret- |*Charter of the Bombay Court :—“In the 
ing that further efforts have not been made | “case of Mahomedans or Gentoos, their 
in this dir®ction at Bombay and other places. | “inheritance and succession ... shall be 
It is useful and instructive to observe in '* determined,in the case of the Mahomedans, 
many particulars the divergence of custom | “by the laws aud usages of the Muhomedans ; 
from the written Jaw,* and some such | “and where the parties are Gentoos, by the 
instances are summarized by Mr. Lyon of the | “laws and usages of the Gentoos, or by such 
_ Bombay Civil Service in a very useful work | “laws and usages as the same would have been 
z S ‘determined by if the suit had been brought, 
* See upon this very question, pp. 85 and 176, “and the action commenced, in a native 
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N Court? He says :—“ Now, if the meaning 
‘of this Clause is that, it is nn absolute enact- 
‘mont or adoption of the Koran as of a posi- 
“tive unchangeable law without regard to 
“whatthe usages of the Mahomedans of India, 
“ whether Shias, Sunnys, or aectarians, might 
“lave been, undoubtedly the custom set up 
“in couflict with the text of the Koran cannot 
“ be sustained. But I think it is quite clear 
“that the Clause in question was framed 
‘solely on political views, and without any 
“reference to orthodoxy or the purity of 
“any particular religious belief.” Iu a fur- 
ther passage he says :—“ I am clearly, there- 
“ fore, of opinion that the effect of the 
“ Clause in the Charter is not to adopt the 
“text of the Koran as law any further than 
“it has been adopted in the laws and usages 
“of the Mahomedans who came under our 
“sway :and if any class of Muhomedans, 
“ Mahomedan dissenters ns they may be 
j “called, are found to be in possession ot any 

‘< usage which is otherwise valid as n legal 

‘custom, aud which does not conflict with 
“any express law of the English Govern- 
“mont, they are just usmuch entitled to the 
protection of this Glause as the most 
“orthodox Sunny who can come before the 
“Court.” Again :—“ It should also be fur- 
“ther observed that these Malomedan 
“‘sectarians have lived chi-fly in countries 
“reigned over by Hindoo Princes; and I 
“cou have no doubts whatever on the evi- 
“dence, and on what we know of the manner 
“in which native Courts dispose of the cou- 
“troversies of their subjects, that, if the 

“ present suit had been brouglit before the 
“ Rao of Cutch, or any of the Rajput Rajahs 
“of Kattiwar, upon payment of the dues of 
‘ office, the 25 per cent, or whatever the 
“ exaction might be, the decision would have 
“been in conformity to that which is 
“ reverenced by nj} mankind, but by Hindoos, 


oa c: perhaps more than any other of mankind, 


“ancient usage. If this be the true exposi- 
‘tion p£ the rule which would be meted out 
S't@' these people in their own country, it 
“ would be a monstrous thing thatan English 
“Court of Justice should be obliged to 
“reverse such a time-honored custom, ands 
“ almost to revolutionize the internal ecouomy 
“of two whole castes out of some supposed 
“obligatory force in a text called divine, 
“which neither the Judge nor the parties to 
“the suit believe in.’ 

It does not appear that this decision was 
ever nppenled against. 

It would be a stupendous effort of legisla- 
tion to combine into one mass the whole 


—_ 


Q, 


body of Hindoo jurisprudence, and-to elimi- 
nate all that was false or unsuited to the 
times, to amend that which was defective, 
supply what was wanting, and reenact the 
whole into a great scheme of modera Hindoo 
law : but no such task is likely to be 
attenipted. 

Our duty, I take it, is very different; we 
have only to administer the living Hindoo 
lnw, and we are not to deprive parties of 
their property through the operation of rules 
framed by ourselves in supposed accordance 
With its abstract principles. 

I wish, however, emphatically to say that 
it is far from my inteutioneto question or, to 
undermine the origins] authority of the' 
Hindoo shasters. Near 30 years’ spent in the 
public service in this country have not taught 
me to undervalue the great sources of law, 
of usage, and of morality from whith millions 
of Her Majesty’s subjects derive their rules 
of daily conduct. And J know in what 
eloquent and impressive terms the duty of 
maintaining those fountains of law has been 
proclaimed by men of the highest eminence 
as statesmen and as scholars. But I firmly 
believe that such declaration has been right- 
fully, and in fact, bused upon the assumption 
that the laws so to be protected are not ouly 
regarded by the Hindoo community with 
superstitious respect, but also endeared to ita 
members by long and unbroken observance. 

A rule of Hindoo law in which the Courts 
are bound to act, and may act with safety, 
will, therefore, I conceive be found to originate 
in the Dhurm shasters, to be extracted and 
embodied in the great compatatively modern 
law trentises, such as the Mitakshara, the 
Dayabhaga, and others, and to have come 
down to present times preserved in the usages 
of Hindoo society, and occasionally enforced 
by the action of the Courts. And many of 
the rules in most frequent requisition —those 
for instance of succession, ‘tition, und 
adoption will bear this test very well; onses 
being of &equent occurrence, the shasters 
and the Hindoo law books being constantly 
appealed to, aud the Courts having applied 
themselyes with much diligence, nnd some 
success, to the work of interpretation, especi- 
ally of lute when a reasonable, instead of a 
servile or literal mode of, constrdaction has 
begun tobe adopted. In the case fof Kooer 
Golab Singh v. Rao Kurun Singh, BaL. R. 
Vol. X, p. 10, their Lordships in the Judicial 
Committee says :—“ It is entirely opposed to 
“ the spirit of the Hindoo race to-gllow the _ 
“ words of the law to control it long received 
“interpretation, as practically exlAbited by 
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“rules of degcent and rules of property 
“founded on the decisions of the Courts of 
“ the country, and it seems to their Lordships 
“that it would be extremely mischievous to 
“ disturb, upon points taken here for the first 
“time, any such course of decision.” 

“Let this mode of investigntion be applied 
to.the present controversy, and let us see the 
result, 

It may, in the first instance, be conceded, 
lst, that, previous known incontinence will 
exclude a widow from succession ; 2ndly, that 
a widow receiving maintenance loses her 
right thereto by subsequent profligacy. ° 

The first of hese positions was admitted 
by the appellant’s plender: it is not only 
clear from the books, ancient and modern, 
but also it would seem to be supported by 
‘practice and by the decisions of the Courts 
which hawe been cited. The other rule is 
also distinctly laid down, is fully recognized, 
and is in accordance with reagon and justice ; 
for a man cannot be bound to feed miscon- 
duct in his own family, or to recognize a bond 
of union which the widow herself has tram- 
pled under foot. 

Conceding these points, we exclude the 
authorities which go to support them and 
no further, and then what do we find bearing 
on the point at issue. An obscurely worded 
and fragmentary religious precept, no positive 
enactment of forfeiture, no evidence of 
custom, unfrequent resort to Courts, and in 
the only cases where so far as we can see, 
the question was really raised and decided, 
a decision in favor of the widow. 

In the most recent case, there is the con- 
current opinion of the late Chief Justice and 
of two other Judges of this Court, and this 
decision the-learned Judges who refer this 
case feel themselves bound to say is “con- 
trary to the Hindoo Jaw.” 

I should not venture to say so, and I do 
not think so, and of course by the “ Hindoo 
law” I mean’ that Hindoo law which we 
are bound to administer. As tp its being 
coutrary to the principleand spirit of Hindoo 
law, I shall say something further on. 

I have just asserted that the Hindoo law 


books: contained no positive declaration of. 


forfeiture in such cases, The only thing of 
this kind suggested was the remark of Sree- 
kissen {Tuikolunkar, quoted at p. 18 of the 
referring judgment :—“ Shadhee (chaste), 
otherwise the right ceases.” This I think 
was swell explained by Baboo Mohini- 
mohan. Roy in his reply. Sreekissen does 
not appear tg say anything of the kind in 
his, own treatise, the Dayakrama Sangraha, 
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god certainly the phrase “ cessation of rigfit "= 
is a different thing from ‘“‘ forfeiture of prof 
perty.” 

As to Juggernath Turkopunchanun, ce 
ting fully his vast and noted erudition, 
I do not think he would be a safe-guide for 
the Courts, on the strength of his own 
opinion, upon such a matter. He seems 
indeed to be, like many of the writers on 
Hiudoo law, a merely learned person, 
neither Judge nor Jawyer, but Pundit and, 
logician, and without their merit of being 
accurate and plecise. 

But it has been said that this question 
cannot be viewed apart from the religious 
element in the Hindoo law; that by the 
Hindoos, marriage is regarded as a sacrament, 
the foundation of the family, and therefoia 
of society ; that it was one of the chief nims 
of the Hindoo legislators to preserve the 
purity of the conjugal relation ; that with 
this view restraints were imposed on the 
weakness of women, forfeiture of property 
being one of them; and that the removal of 
these restrainte, without substituting better 
ones, would be a dangerous innovation. 

J have said before that it would not, in my 
opinion, be an efficient or proper check upon 
a weak and thoughtless woman to put it in 
the power of her lusband’s relations to 
obtain the transfer of her propeity to them- 
selves on proof of her frailty. 

Jam not aware that the Hindoo system 
ig at all peculiar in its tenderness towards 
the marriage tie, and if Hindoo women differ 
from others in being weaker and more igno- 
rant, that, it seems to me, is a reason for 
pity, and not for harshness. 

But how does the case really stand? Let 
those who would enforce in the case of 
Hindoo wives and widows all the duties and 
all the penalties of the shasters consider 
what Hindoo marriage wgs in the days, and 





among the people, in “which and for whon*™ 


those books were written, aud what it is now. 

Those were not the days of cnild me&riag es, 
or of Koolin marriages. 

Professor Wilson says (2nd vol., Eseays 
on the Religion of the Hindoos, pp. 58-9):— 
“The Vedas then did not sunction the 
“marriage of children. In fact it was 
‘impossible’ for a man to marry before 
“ maturity at the earliest he could 
“not have been married before he was seven- 
“teen—an early age enough in our estima- 
“tion, but absolute manhood as compared 
“with the age of nine or ten at which 
“ Hindoo boys are, according to the present 
“ practice, husbands. There is no dyubt that 
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« n®iny other innovations for the worse have 
q been made in the marriage ritual and 
“sages of the Hindoos and the whole sys- 
& tem, the premature age at which the parties 
“are married, the practice of polygamy, and 


& the circumstances under which the allinnce 


“is commonly contracted, involving the utter 
‘degradation of the female sex, is equally 
‘fatal to the development of the moral 
“virtues and intellectual energies of the 
‘man, and is utterly destructive both of 
* public advancement and domestic felicity.” 
And although Professor Wilson does not say 
s0, neglect of a wife by her husband in 
respect of the connubial relation was not per- 
mitted, but was declared to be ‘ punishable 
according to law.” I do not cite the passage, 
butit may be found in 2nd vol. of Cole- 
brooke’s Digest. : 

All this, however, would seem to be thought 
of no consequence as long as an extreme 
penalty is reserved forthe punishment of an 
erring woman, whose education left her frail 
and ignorant, and whose married life has 
made her miserable. 

No doubt there will be many cases to the 
contrary, and a Hindoo wife may be as 
happy as another. That is true, but those 
‘ere not the cases in which after-misconduct 
is most to he apprehended, nor will the Court 
be at liberty (if it must obey the shasters, 
and the shasters so require) to choose the 
instances in which the penalty is to be in- 
flicted. 

The child-widow must be true to the boy- 
husband who never reached the age of 
puberty. 

The Koolin’s wife must “ preserve un- 
sullied the bed of her lord,” which perhaps 
she has never seen, or has shared with 
co-wives to the number of five or fifty. 

To be sure, Koolin husbands are commonly 
ex necessitate gentlemen, and it might not be 
efworth their relations while to maintain a 
watch over the morality of their widows. 

It mgy be argued that a widow who leads 
an ioral life ought not to be placed in a 
better position than one who honestly takes 
the benefit of Act XV of 1856, and in so 
doing renounces all rights in her deceased 
husband’s property. But the Legislature as 
to this last provision was simply in accord 
with nativo custom as shown by Steele at 
p. 176 of the book already cited, and it 
would certainly be a severe shock to native 
‘opinion, that a widow by remarriage should 
be able to carry away her first husband’s pro- 
perty ipto a strange family, neither his nor 
her own, and besides by remarrying she 


, 


acquires certain rights, or probable rights, in 
the estate of her second husband. 

If those who advocate the widow’s for- 
feiture for incontinence do so merely in the 
interests of morality, it seems to me they 
would best accomplish this end by inducing 
the Legislature to punish with fine and im- 
prisonment the men who bring shame upon 
Hindoo families, which course would be 
infinitely juster than visiting it on the widows. 

I will only add a few words as to my view 
of the effect of Act XXI of 1850 on the 
present question. The Act provides for the 
cases of those who (1) have renounced, or 
(2) have been excluded fromethe communion 
of any religion, or (3) have been deprived of 
oaste—meaning, I conceive, those who by their 
own choice, or by the action of their caste 
fellows, have been finally shut out, or tem- 
porarily deprived, though capablerof being 
restored On the making of proper expiation. 


I have already remarked that the extensive 
changes in public usages, manners and feelings 
have gradually produced, in certain matters, 
a wide gap between existing facts and the 
Hindoo law, which, like those of the Medes 
and Persians, changes not, being reputed 
divine. 

It may well have seemed to the Legisla- 
ture that, as many injunctions and many 
penalties had become obsolete, those which 
remained in force would be found to be dis- 
tinctly marked as retaining their force in 
popular estimation by thesimple, but effectual, 
brand of outcasting, and that it would not be 
attempted to enforce any loss of civil rights 
without first resorting to the tribunal of social 
opinion and putting the offender out of caste, 
and in fact, that such loss of casta, and not 
the misconduct by which it had been occa- 
sioned, would be usually insisted upon as 
working the forfeiture. But we need not 
consider now whether this speculation is 
correct or no. ° 


On the grounds I have already stated, as 
well as those assigned by the Chief Justice, 
and generally by my brethren who are of 
the same opinion, I think that in this case the 
widow does not incur a forfeiture by reason 
of her incontinence. 


Kemp, J.—On the questions referred to 
this Bench by the second Bench, I concur 
entirely in the referring judgment and in 
that just delivered by Mr. Justice Mitter. I 
can add nothing to those judgments, but I 
wish, as Mr Justice Glover has done, to 
guard myself from its being supposed that I 
concur in that portion of the learnedWudge’s 


1873. | Civil 


n ma ar a 


judgment of reference which limits the 


enjoyment of the widow in the estate of the 
husband. Ido not take the limited view 
which Mr. Justice Mitter takes of the estate 
of a Hindoo widow, and I concur with Mr. 
Justice Glover in his remaiks anas to the 
extent of that estate, although that was not a 
question referred to this Bench. 

In every other respect, and with dne defer- 
ence to the opinion of the learned Judge in 
us far as the enjoyment of the estate of her 
husband by the widow is concerned, in which 
J cannot concur, I entirely agree with Mr. 
Justice Mitter. 

Couch, C.J..-In this suit the following 
question has been referred to the Full Bench : 
—'‘ Whether, under the Hindoo law as admi- 
nistered in the Bengal school, a widow, who 
has once inherited the estate of her deceased 
husband, gis liable to forfeit that estate by 
reason of unchastity.” Up to the time of the 
reference, there had been no conflict of deci- 
sions in this Court, the only case being 
Srimati Matangini Debi v. Srimati Joy 
Kali, 5 B. L. R., 466, where the deci- 
sion of Mr. Justice Markby, that a widow 
did not forfeit her right was affirmed by 
the Chief Justice Sir Barnes Peacock and 
Mr. Justice Macpherson. But the learned 
Judges who have referred the question state 
that they feel themselves bound to say that 
that decision is contrary to Hindoo law, 
ond we are in effect asked to overrule it. 
The authorities bearing on the question, and 
the reasons for an opposite decision, are very 
fully and elaborately stated by Mr. Justice 
Mitter in the referring judgment. 

I propose first to consider that judgment, 
and will afterwards refer to any authorities 
or arguments that have been produced which 
are not in it. It first notices, that the 
authorities in the different schools of Hindoo 
Jaw appear to be unanimous in holding, that 
an act of unchastity is one of the gravest 
delinquencies*of which a woman enn be guil- 
ty. The texts cited need not ,be repeated 
here, and it may be allowed, as the judgment 
says, that ‘‘ they are in full unison with the 
‘feelings of the Hindoo community in 
“general, and that the social status and 
“ privileges of Hindoo women are still ordi- 
“ narily determined and regulated by them.” 
They may be, as is also said in the judgment, 
a valuable guide in the present discussion, 
but it must be kept in mind that the question 
is, what is thé doctrine that has been receiv- 
ed by thé Bengal school, by the law of which 
this. case isf governed, and that has been 
anctiongd by usage. 
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It is then remarked that the estate®f n. 
widow under the Hindoo law is one of a vert 
peculiar character; which is now so fudly 
understood and admitted that I need not 
refer to the authorities upon it. And then it i- 
said :—“ Indeed, according to the true theory 
“of the Hindoo law, she is nothing more 
“than a trustee for her life for the soul of 
“ her deceased husband, if we may use the ex- 
€ pression.” The words “ if we may use the 
expression” show that the learned Judge} 
felt they were speaking figuratively, to which 
there can be no objection if care is taken to 
distinguish the figurative from what it 
resembles, and not in reasoning to substitute 
the former for the latter. I may here quote 
the words of Lord Westbury in Knox v. 
Gye, L. R, 5 E. & I. Ap., 675 :-- 
‘“ Another source of error in this matter is 
“ the looseness with which the word ‘trustee’ 
“ is frequently used. The surviving partner is 
“ often called a ‘ trustee,’ but the term is used 
“inaccurately ...... Itis most necessary 
“ to mark this again and again, for there is 
“nota more fruitful source of error ia law 
“ than the inaccurate use of language. Tho 
“application to aman who is improperly. 
“and by metaphor only, called a trustee, of 
“ all the consequences which would follow if 
“he were a trustee by express declaration, 
“in other words a complete trustee holding 
“ the property exclusively for the benefit of 
“the cestut-gue-trust, well illustrates the 
“remark made by Lord Mansfield, that 
“ nothing in law is so apt to mislead as a metn- 
“phor.” But in troth the word * trustee” 
ought not to be used, nt least in the sense 
which is ordinarily attributed to it, and if 
used in nny other, it proves nothing, A 
widow is not a trustee., She has the usufruct 
as well as the property in the thing inherited 
from her husband. Thus Vyasa, as quoted 
in the judgment, says :—‘‘ For women the p! o- 
“ perty of their husbands is intended only*= 
“ for use; let them nòt make waste of it on 
“any account.” And the text of Qatayana 
nlso quoted is :—“ Let the childless ido; 
“ keeping unsullied the bed of her lord, ard 
“ abiding with her venerable protector, enjoy 
“with moderation the property after his 
“ death.” 

It is true that Sir William Macnaghten, in 
his Principles of Hindoo Law, 20, speaking 
of the estate to which a widow succeeds, 
says :-— She can be considered in no other 
“ light than as a holder in trust for certain 
‘‘uses;” but he goes on to say that should she 
make waste, they who have the revegsionary 
interest have clearly a right fo restrain her 
A—60 
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Sjon so doing; not that by making waste she 


rfeits her estate. 

sIt is then remarked, that “it should not 
“be supposed that these provisions were 
‘intended by their framers as mere moral 
“precepts which the widow is at liberty to 
“obey or disobey at her pleasure ; on the 
“ contrary the utmost precaution is taken by 
“them to secure their strict enforcement.” 
But, as there is no text that if she disobeys 
eshe shall lose her property, it may be infer- 
red that it was not inteuded she should. 
Texts are then cited to show that, in the 
disposal of her property, and care of her 
person, a childless widow is subject to the 
control of her husband’s family, and the 
widow’s estate is compared with that of a 
male heir under the Hindoo law. In both 
cases the spiritual welfare of the decensed 
proprietor is the only test resorted to for 
determining the right of succession, and it is 
remarked that no effective restriction what- 
ever is pus upon the right of enjoyment of 
the male heir; that the reason for this dis- 
tinction between male and female heirs is 
that women are incapacitated from perform- 
ing the ceremony of purvana shrad, which 
constitutes, ns it were, the very corner-stone 
of the Hindoo law of inheritance. This 
applies to all female heirs ; and we are asked, 
in the absence of any positive text, to make 
a distinction between the widow and other 
female heirs, and to declare that she is to 
forfeit her estate if she fails to perform her 
duties, whilst they do not. But it has not 
been attempted to be shown that there is 
more reason for the widow to forfeit the 
estate on account of unchastity, and because 
her acts are thenceforward inefficacious for 
the repose of her husband’s soul, than for an 
unmarried daughter to forfeit the estate upon 
the death of a childless husband, with whom 
after her father’s dgath she may have inter- 


PNnarried, and by whose death childless she 


censes to be efficacious in bestowing benefit on 
her ae soul. 

. THB widow chaste at her busband’s death 
takes as “ half her husband’s body,” nnd for 
performing works efficacious for his soul. 
The daughter unmarried at her father’s 
death takes, because she is “ as it were him- 
self,” Dayabhaga, c. 11, s. 2, v. 1, and 
because she is equally with the son, “a 
cause of perpetuating the race,” and, v. 7, 
‘‘confers benefit on her futher by means of her 
son.” It is clear ftom v. 80 that the issue- 
less widowed daughter, in whom as a spinster 
the estate had vested, would retain it until 
her death, although after her husband’s 


death, she would be wholly inefficacious to 
confer the benefits for which she had been 
selected to take. Ifit be said that she may 
still continue of herself to perform certain 


nets efficacious for her father’s soul, the y 


answer ig that those qualities are not the 
qualifications or conditions for her selection 
to take the estate. Had she been a childless 
widow at her father’s death, she would have 
been passed over, notwithstanding the posses- 
sion of such qualities. The reason for her 
taking the estate is, not the efficacy of her 
own acts, but the efficacy of the acts to ba 
wrought through her son. It is then 
observed in the judgment thet, if we were to 
guide ourselves solely and exclusively by the 
texts in the Mitakshara and Dayabhaga, it 
would have been extremely difficult to come 
toany satisfactory solution of the question one 
way or the other. In fact, as is said by the 
Judicial Committee of the Privy Council of 
the text in the Mitakshara, they are wholly 
silent as to the disabilities of the woman, or 
the nature of the interest which she takes in 
her husband’s estate. If the doctrine con- 
tended for has been received, if must have 
been originated by later commentators. I 
pass over the rema! ks upon the Full Bench 
decision ; but I think it would be very diffi- 
cult to reconcile it with what we are now 
asked to declare to be the law. It has been 
so generally acted upon that we must con- 
sider the decision to be the settled law, until 
the contrary is declared by a higher tribunal. 
The judgment then says :—‘“ Such then being 
“ihe nature of the estate inherited by a 
“ Hindoo widow, every act done by her, the 
“offect of which is to incapacitate her from 
“using that estate for the only purpose for 
“ which she is entitled to use it, operates as a 
“ cause of forfeiture;” and, after citing texts 
which show “ that an unchaste woman not only 
“ causes ‘the loss of her husband’s soul,’ but 
“ she is totally incompetent to redeem it after- 
“wards, inasmuch as every act done by her 
“ subsequent to the loss of her chastity must be. 
“ necessarily destitute of all religious efficacy 
“ whatever,” it says, “as half the body of 
her deceased husband, she took it as a trustee 
‘¢ for the benefit of his soul; but if she is no 
“longer ina position to fulfil her duties as 
“ such trustee, the trust property ‘must be 
“taken away from her as a matter of course.” 

I will consider these two propositions 
separately. The first assumes that the con- 
tinunoce of the estate in the widow is con- 
ditional upon her using it for the intended 
purpose, otherwise the incaflacity would 
not cause a forfeiture ; for it is not did . that 
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the forfeiture is to be considered as a punish- 
ment. And no text has been produced to 
show that it can be regarded in that light. 
But whether the estate is a conditional one 
is the question we have to determine ; and 
it is admitted that the texts under which the 
widow takes the estate are silent as to her 
disabilities, or the nature of the interest 
which she takes. In the Mitakshara, c. 2, 
8. 1, v. 6, the following texts are given :— 
“The widow of a childless man keeping 
‘‘aunsullied her husband’s bed, and per- 
“severing in religious observances, shall 
present his funeral oblation and obtain (his) 
“ entire share’—Bridha Menu “ The wealth of 
“him who leaves no maleissue goes to his wife; 
“ on failure of her, it devolves on daughters; 
“if there be none, it belongs to the father; 
“ifhe be dead, it appertains to the mother”— 
Bridha Vishnu. “Let the widow succeed to 
“her husband’s wealth, provided she be 
‘chaste ; and in default of her, the daughter 
“ tnherits ifunmarried”—Catayana. Chastity 
is declared to be the condition of her taking 
the estate ; but there is no condition declared 
as to her keeping it. 

The second proposition uses the word 
trustee, and asserts thnt, if a trustee ig not in 
a position to fulfil his duties, the trust property 
must be taken from him as a matter of course. 
If this is intended as a proposition of Hindoo 
law, no authority is cited in support of it, 
nnd I am not aware of any. Asa doctrine of 
Courts of Equity in England, it is not correct. 
The remedies for a breach of trust are stated 
in a work of high authority, Lewin on 
Trusts, c. 27; but the taking uway the trust 
property is not among them ; and it has been 
found necessary to provide for the disnbility 
of a trustee by infancy or lunacy by Acts of 
There appears to me to be a 
fallacy in the proposition. The possession of 
the trust property is not essential to the 
performance of the duties. If the widow 
had sufficient property of her own to maintain 
herself, she might alienate the whole of her 
husband’s property for her life, and still 
perform all her duties for the benefit of her 
husband’s soul. In fact, there is no trust 
attached to the property. It is a personal 
obligation on the widow, and the proposition 
really is,°that if she does not fulfil it, she 
shall be deprived of her estate. We must 
see whether that is a received doctrine in the 
Bengal school of Hindoo law. It is then 
said that.the conclusion, that the estate must 
be taken away from her as a matter of course, 
is not wantihg av express authority to 


support iv; and texts are cited which show ! 
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that it is only a chaste widow who is cém- 
petent to perform the religious and othe 
acts conducive to the spiritual welfare of her 
husband. Also a text of Vyasa is cited, which 
says :—“ After the death of her husband, let 
“the virtuuus widow observe strictly the duty 
“of continence; and let her daily, after the 
“ purification of the bath, present water from 
“ the joined palms of her hands to the manes 
‘‘ofher husband,” and enumerates other duties. 
“It is clear,” says the judgment, ‘“that,, 
“according to the author of the Daynbhaga, 
“ there are two reasons for allowing the widow 
“to succeed to the estate of her deceased hus- 
“band, —namely, first, because she can rescue 
“him from hell by living in the mode pie- 
“ scribed by the Hindooshasters; and, secondly, 
“ because she might cause bis soul to fall into 
“a region of torment by doing improper acts 
“through indigence.” Let this be granted. 
The reasons for allowing a person to succeed 
to an estate are not necessarily the conditions 
upon which he is to hold it. In the case of 
the male Hiudoo heir, it is admitted 
they are not. And the description of the 
person who is qualified to succeed to an 
estate has not the force of a condition by 
which the estate will be defeated if the 
qualification afterwards ceases; as is before 
shown in the case of a daughter becoming 
an issueless widow. The last text referred to 
is from Catayana cited in the Dayabhaga:— 
“ Let the childless widow preserving unsul- 
“lied the bed of her lord, and abiding with 
“her venerable protector, enjoy with moder- 
“ ation the property until her death: after 
“her let the heirs take it.” This may, no 
doubt, be read os making the enjoyment 
conditional on keeping unsullied the bed of 
her lord; but it may also be only an injunc- 
tion to do so, as In the text of Vyasa :—* Let 
“the virtuous widow observe strictly the duty 
“ of continence;” and the way in which it 13 
used by the author of the Dayabhaga seems 
in favor of this. e passage, c. l, 
s. l, v. 56 begins :—‘ But the wi must 
“only enjoy the husband’s estate after” his 
“demise. She is not entitled to make a gift, 
“ mortgage, or sale of it. Thus Catayaun says, 
“ &e”? If Mr. Colabrooke had thought that 
the words of Bridha Menu and Catayana 
were inteuded to make the enjoyment of the 
estate conditional, I think he would bave 
made it clear in his translation that it was 
so. If the injunction is to have the force of 
@ condition, and the violation of it is to cause 
a forfeiture of the estate, the Full Bench 
decision cannot be supported ; becawse tha 
whole estate of the widow would be forfeited 
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v Xn alienation, and the heirs would take it. 

think this text cannot be considered as a 
declaration that the enjoyment of the estate 
is subject to the condition of remaining 
chaste. The decision of the Privy Council, 
at p. 97 of the Vyavusta Durpun, does 
not appear to me to give any support to the 
opposite view. The next friend of the widow, 
an infant, sued to have the property belong- 
ing to her husband. She had removed from 

ethe protection of her husband’s family, but 
it was not pretended that she had done so 
for uuchaste purposes. The only question 
that could be put to the Pundits was, whether 
by ceasing to reside with the family of her 
husband, she forfeited her right of succession. 
They could put their opinions upon no other 
ground. If their answer implies that the 
estate would be forfeited by unchastity, they 
went beyond the question put to them. It 
is certainly settled by that decision that one 
part of the injunction in the text is not con- 
ditional ; and it follows from the form of it 
that the other part must receive the same 
construction. ‘This applies also to the text 
from Bridha Menu. Some authorities cur- 
rent in the Bengal school are then cited. Of 
two of these, Sreekissen Turkolunkar and 
Rughoo Nunduna, I need only say that it does 
not appear whether they are speaking of the 
right to inherit, or to keep the property after 
it has been inherited. A wife’s right to 
inherit on the death of her husband may be 
said to cease on her becoming unchaste. 
Juggernath Turkopunchanun, the last author- 
ity cited, and one of the most moder of the 
Bengal school, is in favor of the doctrine 
that the interest of a widow is forfeited by 
unchastity. Of the texts which are then 
cited to prove that the Hindoo law goes to 
the length of declaring that a woman who is 
guilty of unchastity is liable to forfeit even 
her satreedhun or, peculiar property, it may 
be said that, if they do not prove that, they 
do not assist the argument. And if they do, 
the fomiture is declared by positive texts, 
whith shows that they were thought to be 
necessary. Also some of these texts seem 
rather to refer to acts in the husband’s life- 
time. As to the remark that, as an unchaste 
woman no longer remains half the body of 
her husband, her estate must necessarily 
come to an end, I think it may be said that 

Y the estate cannot be considered as still the 

husband’s ; otherwise na son would not take 
in preference to the widow. On the husband’s 

{w death, the estate ceases to be his. The being 

half the body of her husband is the reason 
why the widow is preferred to a daughter. 
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The objection, which does not appear to 
me to be supported by authority, and has no 
weight in my opinion, that, according to the 
Hindoo law, an estate once vested cannot 
afterwards be divested, is met in the judg- 
meut by the introduction again of the trust ; 
but here it is said that the estate is in the 
nature of a trust estate, a change of expies- 
sion which, I think, indicates some uncer- 
tainty in the minds of the learned Judges as 
to there being a trust attached to the estate. 
It appears to me that this idea of a trust per- 
vades the whole of the judgment; and I 
think I have shown, not only that there is no 
real trust, but that, if theree were, forfeiture 
would not be the consequence of it. 

The judgment then discusses the decisions 
of Courts of Law and the opinions of Euro- 
pean writers on Hindoo law. The first case 
mentioned is in the 2nd vol. ofeMacnagh- 
ten on Hindoo Law, p. 20. It is stated 
that person died, leaving a widow and a 
brother of the half-blood, and subsequently 
to his‘death the widow violated the hitherto 
unsullied bed of her husband, and had a child 
by a paramour of another class, while the 
brother’s conduct was consistent with his 
religion; aud the question is put, which of the 
two is entitled to succeed to the property of 
the deceased? The answer is :—-*‘ It is the 
“ general doctrine that the virtuous widow of 
“n man who dies leaving no heir down to the 
“ grent grandson succeeds; but that if she, on 
“the death of her lord, be faithless to his 
“bed, she has no right of succession: con- 
“sequently the widow in such case would 
“ be excluded by her husband’s half-brother.” 
The words ‘she has no right of succession” 
must, with reference to the fucts stated, be 
taken to mean that she loses or forfeits the 
estate ; but it is open to the remark that the 
texts cited do not directly support the opinion. 
It is the deduction of the Pundit from them. 
The next case is at p. 21 of the same 
volume. In the question it is uncertain 
whether the widow had become a prostitate, 
and had violated her husband’s bed, before 
or after his death ; and the answer is:—“ If 
“it be proved that the widow in fact did not 
“keep her husband’s bed unsullied, she has 
“no title to his property, and ought to be 
“expelled from his house.” It ts doubtful 
whether this is an authority upon the ques- 
tion now before us. The next case is at 
p. 11%, where it is stated that the woman 
became pregnant after the death of her hus- 
band, the fruit of an adulterous intercourse. 
The answer is:—“ A virtuous widow of a per- 
“gon who leaves no male heir dow to the 
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“ sreat-grandsou succeeds her husband ; and 
“if she violate his bed, she becomes degraded. 
“ Consequently, the widow described has no 
“right to her husband’s heritage, and cannot 
“claim her maintenance, even though she 
“obtained an agreement for her subsistence 
“previously to her offence.’ The texts of 
Vyasa and Catayana enjoining that a widow 
shall remain chaste are cited as the authori- 
ties. It is to be observed that it is said that 
she becomes degraded, and consequently has 
no right to her husband’s heritage; and it 
seams to be considered that the loss or for- 
feiture of the estate is caused by the degra- 
dation or loss ofecaste. Indeed, it is possible 
that it was assumed in the other cases that 
there had been loss of caste. In the case in 
7 Sel. Rep., 144, n widow was held to 
have forfeited her claim to maintenance by 
eloping with a paramour. There was no 
question as to the forfeiture of an estate 
inherited from her husband ; for there was 
an adopted son, 


In the case in the Sud. Dec., 1858, 
p. 1891, the wife had eloped in the life- 
time of her husband, and there is no doubt 
that the right of succession is forfeited by 
that. 


As reported in Montriou’s Rep., 314, the 
case of Doe d. Radha Monee Raur v. Nil 
Monee Doss,* is an express decision by four 
Judges of the Supreme Court that a Hindoo 
widow forfeits her right to her husband’s 
estate by incontinence after her husband’s 
death, The report is very brief, and appears to 
have been taken from the notes of Chambers, 
C.J. It was decided in 1792, and is men- 
tioned in the note to Doe d. Saum Monee 
Dossee v. Neemy Churn Doss, 2 Taylor & 
Bell, 300, Mr. Montriou’s Reports not having 
then been published. The decision of Sir 
Lawrence Peel in the Jatter case seems to be 
founded on the assumption that the forfeiture 
was consequent on loss of caste as he applies 
Act XXI of 1850 to it. It seems probable 


that the opinion of Sir Thomas Strange was’ 


then the received doctrine in the Supreme 
Court. Mr. Colebrooke’s opinion in II 
Strange, 272, is, no doubt, open to the remark 
made in the referring judgment that it was 
given in æ case which originated in Trichino- 
poly ; nor does it appear that it was given 
with any reference to the authorities current 
in the Bengal school. But the case in II 
Macnaghten, 112, is a Bengal case, and the 
opinion there agrees with Colebrooke’s. 

8 ee 
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Elberling, 73 and 75, and West & Biffle, 
99, are cited as supporting the opinion df 
the referring Judges. Elberling, at p. 3, 
says :—“ The enjoyment of the property i; 
“ given her (the widow) upon two conditions. 
“1, that she remains chaste; 2, that she doc: 
“not make waste;” and at p. 75:— A widow 
‘is to reside in her husband’s family, yet n: 
“ sho forfeits her right to the property only 
“by not remaining chaste, or by making 
“waste, the mere residing with her owes 
“family cannot cause a forfeiture of her 
“right to the enjoyment of the property if 
“it be not done for unchaste purposes,” 
And he cites the text of Catayana :—“ Let 
the childless widow, &c.” If Elberling be 
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‘correct that the enjoyment of the property 


is conditional, it must be forfeited, as well by 
the breach of one condition as of the other ; 
and upon an act of waste the estate of the 
widow would be determined, and the property 
would pass to the heirs of the husband. 
This I believe has uever been held to be the 
law. In West & Biihler, 99, itis said that 
a widow having married herself to another 
husband by the “ pat” ceremony had forfeit- 
ed her right of heirship ; but at p. 299 the 
question is put :—“ A woman of the Dorik 
“ caste, having lost her husband, became the 
“mistress of a man of (another) soodra 
“caste, and had a daughter by him. Can 
“ sheo claim to be the heir of her husband 7’’ 
The answer is :—“ A woman who was chaste 
“at the death of her husband becomes his 
“ heir.” 

The “ remark” by the authors upon this 
is:—“ According to Strange, Elberling’s Hin- 
“doo Law, adultery divests the right of a 
“ widow to inherit after it has vested. On the 
“ other hand, the shastri’s opinion seems to be 
“ supported by the Vira Mitradoy, where it is 
“ said, f£. 221, p. 2, 1. 8:— And these persons 
“ (those disabled to inherit) receive no share 
“only in case the foult was committed or” 
“ contracted before the division of the estate. 
“ But after the division has been®ande; a 
“resumption of the divided property "does 
“ not take place, because there is no authority 
“(enjoining such a proceeding)?” And, 
noticing the opinion of Colebrooke, they say 
the authorities quoted by him do not support 
the view that any forfeiture of proporty 
necessarily attends expulsion from caste. In 
the next page, there is an opinion that “ a 
“ widow who remarries cannot be considered 
‘Sa faithful wife. She cannot therefore claim 
“the property of her first husband.” It is 
difficult to reconcile these opinions, Another 
authority cited in the argument before us for 


412 Civil * 
Jynn ‘Ñ even, 


e “respondent is Colebrooke’s Digest, b. 5, 

. 9, v. 484, which, read with the previous 
verse, says that a woman who takes delight 
in being faithless to the bed of her husband 
is held unworthy of property which has been 
promised to her by him as her exclusive pro- 
perty ; and it was argued that a fortiori she 
would be of property inherited from her hus- 
band. There is a material difference between 
the two cases. Allowing that the word 
éranslated ‘ wife’ meang also ‘ widow,’ the not 
giving that which has been only promised 
is different from taking away what the widow 
has actually succeeded to by virtue of the 
law of succession, and isin the enjoyment of. 
Mr. Burnell’s trauslation from the Vyavahara 
Cunda of the Madhavaya, p. 31, was cited. 
The, passage appears to refer to the succes- 
sion of the wife on her husband’s death, 
and not to her subsequent enjoyment. The 
judgment of the Privy Council in Kasheenath 
Bysack v. Horosoonderee Dossee, Vyavusta 
Durpun, 97, was relied upon as showing that 
the decision in Montriou’s Reports was con- 
sidered as law; but the question of forfeiture 
by unchastity did not, as I have already 
remarked, arise in the case ; and it was sufi- 
cient for the Judicial Committee to say that 
the widow did not forfeit her right of succes- 
sion by removing from the brothers of her 
late husband. 

In a caso in IV Bom. H.C. Rep., A. C. J., 
25, also cited, the Court held that, if the 
inheritance be once vested in the widow, it is 
not, by Hindoo law, liable to be divested, 
unless her subsequent incontinence be accom- 
panied by “loss of caste, unexpinted by pen- 
ance, and unredeemed by atonement,”’ citing 
1 Strange Hin. Law, and adopting the words 
in p. 186, and referring to Mr. Sutherland’s 
opinion, Vol, II, 269, that the degradation 
is the cause of exclusion from inheritance. 
_ It was argued that,as maintenance is forfeited, 
“the estate of the widqw should be also, But 
thé text of Nareda is :—“ Let the brothers 
“ allow@haintennnce to his (deceased’s) women 
‘for’ life, provided these preserve unsullied 
“the bed of their lord; but if they behave 
“ otherwise, the brethren may resume that 
“ allowance’—Vyavusta Durpun, 29. And 
in Mr. Burnell’s work, p. 80, a text of 
Nareda is given :-—‘ If any one among bro- 
“ thers dies or renounces worldly affairs 
(4. e. becomes n religious mendicant), and 
“ leaves no issue, the rest may share his pro- 
“ perty, except the streedhun, and let them 
“support his wives as long as they live, if 
“ they epreserve undefiled the bed of their 
“ husband; but from others they may resume 
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& it (the streedhun).” Thus we bave in thig 
case an express text authorizing the resump- 
tion. The absence of any text authorizing 
the heirs of the husband to resume the estate 
after the widow had succeeded to her deceased 
husband’s property is relied upon as show- 
ing that it cannot be divested. And this 
argument is strengthened by the fact that in 
another case there is an express text. 
Besides, the argument drawn from these 
texts is founded on an alleged, but false, 
annlogy between a widow’s estate. and a 
widow’s maintenance. In the former case, 
the estate is given to her by express 
words, and is nowhere expreasly taken awny, 
and whilst hers, it is independent of other 
ownership, her enjoyment being only, accord- 
ing to the texts, subject to the advice or 
control of her male relatives. But main- 
tenance is not so much aright inethe estate 
of another, as a duty of that other to be 
performed towards all those who, but for the 
intermediate existence of himself, might be 
entitled to the estate, “Let them allow a 


maintenance” assigns a duty to the owner 


rather than a right to the widow, although 
such duty may be enforceable by a widow 
who is without reproach. Moreover, the 
verses, Mitakshara, ec. 2, s. 1, v. 87, and 
Mayukha, c. 4, 8. 8, v. 2, would seem to 
show that even the incontinent widow of 
one who has actually possessed the estate is 
entitled to maintenance for her life. 

It was argued that in the Benares school 
property inherited by a woman from her 
husband is classed among streedhun, and 
therefore these texts would apply to it. 
And that it is the same in the Mithila school, 
Whether this be so according to the Mitak- 
shara is at least doubtful. The contrary has 
been held by the High Courts both at Madras 
and Bombay, 2 Mad., 291-2; Bom. H. 
C. Rep., 14; and apparently in the Privy 
Council also, 11 Moo. I. A, 487. It is 
certainly not so in the Bengal school, by 
the law of which we are to be governed in 
this case. I think I have now noticed all 
the arguments and authorities produced on 
the part of the respondents, and most of 
those for the appellant, the argument for 
whom was rested mainly upon the absence 
of any text that the estate of tlfe widow 
should be divested if she became unchaste. 
And also upon this that, although by the 
Hindoo law, there are various causes of 
exclusion from inheritance (Dayabhaga, 
c. 5) when the estate is once vested, it is 
not forfeited by the subsequént existence 
of any of them. In a case i the 5. 
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D.: A. Rep. for 1854, p. 244, it was 
held that a person, who has once suc- 
ceeded to property, is not to be dis- 
possessed of it if he subsequently becomes 
insane. It was urged by the respondent’s 
pleader that there being no positive text 
governing the case, we must look to the prin- 
ciples of the law to guide us in determining 
it, and that the five texts afforded ample 
analogy, quoting the words of the Judicial 
Committee in 9 Moo. I. A., 608. There 
the question was how the property descended, 
and it was absolutely necessary to determine 
it. Here the estate is by positive texts 
vested in the ewidow, and there is no 
necessity to determine that it shall be taken 
away from her, or to go beyond what has 
been declared by the texts to be the law. 
I think we are not at liberty to declare a 
doctrine, which is not shown to have been 
received and sanctioned by usage to be the 
law, because it may seem to be analogous to 
a doctrine that has been received. Giving 
all the effect they deserve to the arguments 
founded upon the status of women under the 
Hindoo law and the peculiar character of o 
widow’s estate, I still am of opinion that the 
estate once inherited is not forfeited simply 
by unchastity. 


I therefore answer the first question in the 
negative, and it is unnecessary to answer the 
second. 


Macpherson, J.—I concur in the judgment 
of the Chief Justice. 


Pontifex, J.—I concur in the judgment of 


the Chief Justice. 


Ainslie, J.—I concur. 
\ 





The 4th April 1873. 


© Present: 


The Hon’ble J. B. Phear and W, Ainslie, 
Judges. 


Sixecution—Refund of excess Payments— 
Act XXIII of 1861 8. 11. 


Casa No. 787 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Shahabad, 
dated the 19th February 1872, affirming 
a decision of the Moonsiff of that dis- 
trict, dfted.the 28th August 1871. 
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e 
Mothoora Pershad Singh and others ( 
(Defendants) Appellants, 


DET SUS 


Mohunt Shumbboo Geer (Plaintiff) 
Respondent. 


Baboos Mohesh Chunder Chowdhry and 
Sreenath Doss for Appellants. 


Mr. R. T. Allan and Baboo Kalee Kishen? 
Sen for Respondent, 


A judgment-creditor having caused certain property 
of his judgment-debtor to be sold in execution, the pro- 
ceeds realized did not amount to the full judgment- 
debt. the judgment-debt was reduced in 
appeal to a sum far low the amount realized in 
execution, and the judgment—debtor brought a suit to 
recover the excess moneys, 

HELD, with reference to Act XXIII of 1861 s. 11, that 
the suit did not he, but that the Court, which was 
charged with the execution of the decree, had full juns- 
diction to determine the question and order a refund. 


Phear, J.—Iv appenrs in this case that tho 
defendant was a judgment-creditor of the 
present plaintif in a former suit, and in 
execution of his decree, he caused certain 
property of the present plaintiff's to be sold ; 
& portion of it to a stranger for Rs. 100, and 
the remainder to himself for Rs. 350. At 
that time the consideration-money for these 
sales did not amount to the full judgment- 
debt. Afterwards this Court, on appeal, 
reduced the judgment-debt to the small sum 
of Rs. 20, and the plaintiff brings the present 
suit to recover back from the defendant the 
excess moneys, which he says the defendant 
has been paid in execution of the decree in 
the previous suit beyond the debt of Rs. 20. 

Both the Lower Courts have given the 
plaintiff a decree in this suit. 

It is objected before us on special appeal, 
amongst other things, that this suit does not 
lie, and we think we must aphold this objec- 5 
tion. ‘ 

It seems to us that even, apart T any 
legislative enactment, it may be open t® ques- 
tion on the authority of similar cases in tha“ 
English Courts, whether any good cause’ of 
action at Jaw is disclosed by the plaint in the 
present suit. We understand that tho 
plaintiff does not charge any wrongful con- 
duct against the defendant, or allege that, in 
executing his decree for a larger amount 
than ultimately turned out to be due, he was 
in any way actuated by malicious or wrong 
motives. The plaintiff simply seeks to 
recover back from the defendant the money 
that the latter has overpaid himself by Means 
of a regular process of execution, no step of 
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Which is alleged to have been otherwise 
wrongful than that the decree executed 
thereby was afterwards diminished in regard 
to the amount awarded. 


We think it is quite certain—placed as we 
may ssy by decisions of this Court beyoud 
doubt,—that, under circumstances such as 
those disclosed in thia plaint, the Court 
which was charged with the execution of the 


edecree in the former suit had full power, aud 


it was its duty to order a refund of tha 
excess moneys which the defendant had put 


` iuto his pocket as the result of the proceed- 


ings in execution. It is to be observed that 
there is no need of a fresh trial properly 
speaking ; the right of the present plaintiff 
to recover back the excess moneys ign>=-~jnt 
on that which is already matter © .vcord in 
the case, 


It appears to us that, quite independently 
of any special legislation, not only has the 
Court, which, under these circumstances, is 
charged with the execution of the decree, as 
extensive a power to order restitution as it 
would have in an original suit itself to decree 
recovery, but that this is the place and 
occasion in which the judgment-debtor 
noerieved ought to seek his remedy ; and we 
think that an order to refund made by the 
Court on such an occasion would be an order 
for payment of money mude with full juris- 
diction, and therefore capable of being en- 
forced under the provisions of Act VIII of 
1859. But however this may be, when we 
turn to the words of Section 11 of Act 
XXIII of 1861, we think the matter is put 
beyond all doubt. 


It seems to us impossible to say otherwise 
than that the quastion between the parties 
is a question relating to a sum alleged to 
have been paid jn satisfaction of a decree, 
and if that be go, the Section goes on to say 
that gil such questious, and ‘‘any other 
“ a arising betwəen the parties to the 


-“suit in which the decree was passed and 


“relating to the execution of the decree, 
“shall be determined by order of the Court 
“ executing the decree, and not by separate 
“suit, and the order passed by the Court 
“ghall be open to appeal.” 


We are, therefore, of opinion that this suit 
was brought in respect of a question between 
the parties to a former suit which, by the 
words of Section 11 of Act XXII of 1861, 
was made cognizable in the prosecution of 
that former suit, and not elsewhere or other- 
wise. It follows then that the decree of the 
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Lower Appellate Court must be reversed, and 
the plaintiff's suit dismissed. f 

Under the circumstances, ench party will 
pay hia own costs in all the Courts. 


The 5th April 1873. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Aot XVI of 1868 s. 12—Panding Cases—Juris- 
diction — Fixecution-sale— Irregularity — Act 
VILI of 1859 s. 256, 


Case No. 788 of 1872. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 28th 
February 1872, reversing a decision of 
the Subordinate Judge of that atstrict, 
dated the 5th October 1871. 


Gobind Singh and others (Defendants) 
Appellants, 


VErsus 


Mohunt Munno Ram Doss (Plaintiff) 
Respondent. 


Baboos Onnoda Pershad Banerjee, Chunder 
Madhub Ghose, and Kalee Kishen Sen 
for Appellants. 


The Advocate- Generali and Baboos Mohesh 
Chunder Chowdhry, Hem  Chunder 
Banerjee, and Taruck Nath Dutt for 
Respondent, 


At the time of the passing of Act XVI of 1868 
which abolished the Courts of Sudder Ameens, an appeal 
Was pene against the decree of the Sudder Ameen, 

hich resulted ina modified decree afterwards execut- 
ed by the Sudder Moonsiff. HxLD that, although the 
appeal was pending in a superior Court, yet the proceed - 
ings in the awut were pending in the original Court of 
trial within the meaning of s. 12, and the Sudder Moon- 
aiff’s Court tras the only Court which had jurisdiction to. 
execute the decree. 

Where the facts connected with an execution-sale fall 
far short of establishing fraud, and merely amount to 
irregularity resulting In detziment to the judgment- 
debtor, his remedy hesin an application under s. 256 
of Aot VIII of 1859 to set aside the sale, Should such 
application fail, it is not open to him to resort to a regular 
suit on the same ground, g 


Phear, J.—Tum principal facts of this 
casa, as we understand it, are that the defend- 
aut No. 1 had ebtained a decree for costs 
against the present plaintiff in a suit brought 
in the Sudder Ameen’s Coury. This decree 
was put in execution in the Cqurt of the 
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Sudder Moonsiff of Mozuffurpora by the 
defendant No, 1, and the defendant No. 2 
became the purchaser, at a sale held in that 
execution, of the property which is the sub- 
ject of suit. 

The present plaintiff, that is, the original 
judgment-debtor, brings the present suit 
against defendant No. 1, the original judg- 
ment-creditor, and defendant No. 2, the 
purchaser at the execution-sale, in order to 
set aside that sale, and to recover his property 
on the double ground of fraud and of want 
of jurisdiction in the Court which executed 
the decree to exeoute it. Want of jurisdic- 
tion is sought fo be eatablished in this way. 
After the decree was passed by the Sudder 
Ameen, the Judicial Divisions were altered 
under the provisions of the Bengal Civil 
Court’s Act X VI of 1868, and Sudder Ameens 
were abolMhed, It also appears that, at the 
time when Act XVI of 1868 was passed, an 
appeal was pending agninst the decree of the 
sudder Ameen. That appeal was heard, aud 
a modified decree was passed on the 29th of 
May 1868, after the date of the passing of 
the Act. 

In due course, if this Act had never been 
passed, that decree would have gone back to 
the Sudder Ameen’s Court for execution, 
But the effect of the Act was, as we have 
already said, to abolish Sudder Ameen’s 
Courts, and it is, somewhat faintly perhaps, 
urged before us that there was no Court put 
in the place of the Sudder Ameen’s Court 
for the purpose of executing the decree. 
Now the words of Section 12 of the Act 
which bear on this point are these :—“ Every 
** Court under this Act shall have the same 
“jurisdiction over all proceedings pending 
“in the Court for which it shall have been 
“substituted, as the Principal Sudder Ameen, 
“Sudder Ameen, or Moonsiff (as the case 
“may be) of such Court would have had if 
“this Act had, not been passed: provided 
“that every Moonsiff exercising jurisdiction 
“ander this Act within the local Kmits of a 
“ Sudder Moonsiff shall have jurisdiction 
“over all proceedings pending in the Court 
“of the Sudder Ameer immediately before 
“the passing of this Act.” 

If the proceedings in this suit were pend- 
ing at the ‘time of the passing of the Act 
in the Court of the Sudder Ameen, then it 
would be very clear that’the Court which 
would have jurisdiction after the passing of 
the Act to execute the decree would have 
been the Court of the Sudder Moonsiff. But 
if is said that, Because an appeal was at that 
time pending in a superior Court, the pro- 
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ceedings were not pending in the Court t { 
the Sudder Ameen within the meaning g«i 
this Section. 

That is the argument, as we understand n, 
which has been relied upon by the respon icn. 
before us ; and no doubt, if that argomeut 1 
valid, we are bound to give effect to it to thi 
letter, and the consequence would be that 1l: 
Act has destroyed the only Court which 
could execute the decree, and put no other iL 
its place ; and we suppose a like consequence 
must have happened in a good many other 
cases, 

It seems to us that we ought certainly to 
pause before giving such construction ir 
the words of the Section as would lead to 
such serious consequences as these. We du 
not, however, think that we are obliged to 
put such a narrow construction on theso 
words as that which is contended for. Is 
seems to us that, although it may be said that 
the appeal against the decision of the Sudder 
Ameen was pending ina superior Court, yet 
the proceedings in the suit were, within the 
meaning of the words used in this Section, 
pending in the original Court of trial, nud 
would be so until execution was taken out, 
and the decree fivally satisfied. It is to that 
Court that the decree after it is disposed of 
in the Appellate Court must come back for 
execution, because in truth all the proceed- 
ings are there, and must be there practically 
carried out, 

We must say that we have no real doubt 
that the words of Section 12 of Act NVI of 
1868 were used by the Legislature with 
intention large enough to comprehend such a 
case as the present. Bath the Courts below 
have taken the same view of the law with 
regard to this objection, aud we think that 
they are right, : 

If this be so, execution was taken out by 
defendant No. 1 in the dhly Court which 
had jurisdiction to execute the decree, and 
the objection made by the responder that 
that Court could not make a valid sale In my. 
opinion falls to the ground. 

The 8econd ground urged before us may 
be briefly stated thus :— 

The’ plaintiff maintains that the execution- 
sale was brought about by fraud against him, 
and ought therefore in equity to be held void 
and set aside, 

The Lower Appellate Court has come to 
the conclasion that the facts made out by the 
plaintiff do establish a case of sulstautive 
fraud on the part of all the defendants.. But 
it appears to us* that the facts, whieh the 
Lower Appellate Court bas found ees Y, 
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fall very far short of anything of the kind. 
Ai the utmost they amount to irregularity in 
the proceedings accompanied by a conse- 
quence in the shape of a sale of property for 
a sum considerably below its value, and the 
Judge somewhat vaguely appears to say that 
he is of opinion that defendant No. 1 inten- 
tionally caused these irregularities with a 
view to injuring him, the plaintiff. He stops 
short, however, of finding as a fact that the 
“purchaser, defendant No. 2, had any compli- 
city in this matter. It appears to us, that 
the Judge was wrong in thinking that he 
could set aside the sale upon the state of 
things we have just mentioned. These facts 
amount to nothing more than the facta which 
will enable the Court, on an application made 
in proper time under the provisions of Sec- 
tion 256, to set aside the sale which has been 
held in execution of decree. 


Now we understand that an application 
was actually made in this case under Section 
256, in which the plaintiff sought to make 
out these very facts of irregularity, and con- 
sequent detriment to himself, and that this 
application failed. This being so, it seems 
to us that it was not open to the plaintiff to 
bring a regular suit for the purpose of 
establishing the same thing; in fact, to set aside 
the sale, and get back his property on no 
other ground than that which had been 
already determined between him and the 
defendants No. 1 and No. 2 ina proper tribu- 
nal. No doubt, it was open to the present 
plaintiff, if the facts were such as to justify 
him in taking the course, to bring’ a regular 
suit as he has done against the judgment- 
creditor-defendant and the purchaser-defend- 
ant upon the ground that they had con- 
spired together, and had employed the proce- 
dure and processes of Court for the purpose 
of, and in such a_way as to defrand him, and 
* upon that equity to have asked to have the 

sale set aside, although it was strictly a valid 
sale if law. But he has not done this. His 
, Suit is not framed for this purpose. It would 
have been necessary in such a suit to offer to 
refund to the purchasers the purchase-money, 
which they had paid in, with interest thereon, 


Neither has the plaintiff, according to the 
view of facts taken by the Lower Appellate 
Court, made out anything which amounts to 
n fraud of this sort. 


Jt appears to us, therefore, on the whole, 
that, on the facts which the Lower Appellate 
Court has found, the plantiff has entirely 
faile to make out any right-to have the sale 
set aside as against the present appellants, 


and therefore his suit ought to be dismissed. 
The decree of the Lower Appellate Court 
must accordingly be reversed with costs, 


The 9th April 1873. 


Presents 


The Hon’ble J. B. Phear and W. Ainslie 
Judges. 


Ez parte Decrese—Execution-sale. 
Case No. 848 of 1872. 


Special Appeal from a decision passed by 
the Subordinate Judge of Patna, dated 
the 22nd January 1872, affirming a de- 
cision of the Additional Moonstff of that 
district, dated the 24th August 1871. 


Baboo Gowree Boyjo Nath Pershad and 
another (Defendants) Appellants, 


Versus 
Jodha Singh (Plaintiff) Respondent. 


Baboo Mohesh Chunder Chowdhry and 
Moonshee Mahomed Yusoof for Appellants. 


Mr, R. E. Twidale for Respondent. 


A had gued R and others for possession of two mou- 
zahs with mesne profits, and obtained a jeint decree 
a mera them in the absence of R. In execution, A was 
about to put up the rights and interests of R ın Monuzah 
Gorawan, when R applied for a retrial under Act VHI 
of 1859 s. 119, The petition was rejected, and the pro- 
perty sold, the decree-holdeas becoming purchasers, R 
appealed, and the High Court remanded the case to the 
Judge, who, after investigation, set aside the ew parts 
deciée and revived the suit, holding after retrial that R 
had no interest in the monzahbs in suit, and was not liable 
to the claim of A. The latter appealed, and the High 
Court decided that R had been in possession of Alouzah 
Judgesbpore, and was liable for the mesne piofits, 
R then brought a suit for possession of a share of the 
mouzah which had been gold in execution. 

HELD, that the plaintiff could See justice, seek to 
recover this property from tha defendants without offer- 
ing to pay tham the debt which Be owes them, and 
which formed part of the consideration-money. 


Phear, J.—Tus Subordinate Judge states 
the principal facta of this case as follows :— 

“The appellants had sued the respondent 
“and others for possession of Mouznhs 
‘*Qugoon Jugdeshpore and Roopospore, with 
“ mesne profits amounting to Its? 10,000 or 
“11,000, and obtnined a joint decree aguinst 
‘them on the 18th November 1864 in the’ 
“ absence of the respondent. In execution of 
“that decree, the appellants were about 
“to put up to sale the rights and iuterests 
“of the respondent in Motzah Gorawan, 
“when tho latter presented a petition for 
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“a retrial of the suit by setting aside the 
“ex parte decree under Section 119 of Act 
“ VIII of 1859. The petition was rejected 
“by the Judge, and the property brought 
“to sale and purchased by the appellants, 
“decree-holders. The respondent having 
“appealed, the High Court remanded the case, 
“and the Judge, after investigation, being of 
“opinion that the appellants failed to estab- 
“ lish the service of tha summons upon the 
“respondent, and issue of the notice of 
“ attachment, set aside the ex parte decree, 
“ and revived the suit for a rehearing, On the 
“retriol it was beld by the Judge that the 
“respondent had no interest in the mouzahs 
“in suit, and was not liable to the claim of 
“the appellants, The latter appealed, and 
“the High Court, on the 2nd May 1867, 
“decided that the respondent had been in 
“possessign of Mouzah Jugdeshpore, and 
“was liable for the mesne profits of the 
“ mouzah, which, according to the plaint of 
“ the appellants, amounted to in round num- 
“bers Rs. 2,000. The respondent then 
“brought this guit in the Moonsiffs Court 
“for possession of 1 anna 1 dam 13 cowries 
“ which he averred to be his share in Mou- 
“zah Gorawan sold in execution of the ex 
“parte decree.” 

He sought to recover possession of this 
property on the ground that the sale in 
executionof decree was a void sale, inasmuch 
as the decree itaelf had been sat aside under 
the provisions of Section 119 of the Civil 
Procedure Code. 

It is not very clear on the papers before 
us what was the date of the execution-sale, 
but it must have been some time in 1866, 
while the present suit, to set aside the sale, 
which was effected in that execution, was 
brought on the Ist November 1870. This 
is obviously much more than 12 months after 
the date of the sale which is sought to be 
set aside ; and the inclination of our opinion 
is that the suit is barred by reason of the 
enactment in the 8rd Clause of thp lst Seg- 
tion of Act XIV of 1859. But it is not 
absolutely necessary that we should express 
a judicial opinion on this point, because we 
think the suit ought to foil upon another 
ground., There is nothing in the case to 
indicate ¢hat the purchasers, that is, the 
appellants, bad effected this sale in fraud of 
their Judgment-creditor, other than the fact 
that the summons and the service were not 
proved to have been duly effected. And it 
is certain now that the plaintiffs in the pre- 
sent suit are igdebted to the defendants, that 
is, the appellants, to the extent of Rs, 2,000, 
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and interest under the final decree i ih, 
former suit. ‘This sum they have not oflere:l 
to pay to the defendants, or in any wayeto 
take it into account The plaintiff simply 
seeks to recover property which was sold ii 

execution, and if he does so recover unde: 

the decisions which have been given in hi 

favor, the result will ba that the defendants 
who, on the facts, have come bond fide into 
possession of this property in consideration 
of the debt duo from the plaintiff to them,, 
will have to seak a new execution of the 
decree which they have obtained against the 
plaintiff in respect of that debt. 

It seems to us quite manifest that they 
ought not in equity to be placed in sucha 
situation as this, The plaintiff cannot in 
justice seek to recover this property from 
the defendants without offering to pay them 
the debt which he owes them, and which 
formed part of the consideration of their 
purchase. 

Mr. Twidale, at the hearing of this appeal 
on behalf of his client, expressed his readi- 
ness to have the decree of the Court below 
modifled to the extent of declaring the right 
on the part of the defendant to be paid this 
money as a condition precedent to the plain- 
tiffs recovering his property. But we do 
not think we can rightly do this at the stago 
to which the suit has reached, An effective 
decres of that sort could only be arrived at 
by way of a remand to the first Court to 
take the accounts ; in other words a remand 
to the first Court to retry the case on a new 
foundation. 

It appears to us that the plaintiff is noi 
entitled to recover on the ground on which 
he bas chosen to bring his suit, and that we 
ought not, ander the circumstances of the 
ease, to go out of our way to help him, 

On the whole, we are of opinion that the 
decree of the Lower Appellate Court should 
be reversed, and the plaintiff's suit dismissed 
with costs, i A 





The 17th April 1873. 


Present : 

The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Execution—Limitation—Interlocutery Proceerl- 
ings, 

Case No, 11 of 1873. 
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Mi&ellaneous Appeal from an order passed 
by the Officiating Judge of Purnech, 
edated the 26th September 1872, affirm- 
ing an order of the Subordinate Judge 
of that district, dated the \7th May 1872. 


Romanauth Jha and another (Judgment- 
' debtors) Appellants, 


VETSUS 


Roy Luchmeeput Singh Bahadoor (Decree- 
holder) Respondent. 


Baboo Taruck Nath Dutt for Appellants. 


Baboos Sreenath Dass and Gooroo Dass 
Banerjee for Respondent. 


A decreo-holder having sold certain property in 
execution, and purchased it himself, a balance still 
remained due to him undar the decree. Some time after, 
a third party brought a suit to establish his right to the 
property, the decree-holder and judgment-debtor both 

eing made parties, 

HELD that it was right and, under the circumstances, 
erfectly equitable, to count the time spent by the 
ecree-holder in that litigation as spent 1n bond fide carry- 

ing on execution. 


Glover, J.—Txs point in this special 
appeal is whether the decree-holder’s appli- 
cation to execute is barred by limitation or 
not. The decree was passed on the 21st of 
August 1863 for .Rs. 1,881. Execution 
was taken out and property attached under 
it, which property was sold on the 22nd of 
July 1861. The decree-holder bought this 
himself, and after that purchase there still 
remained a balance due to him under the 
decree of Rs. 561. Some time, or about 
n year after, Karoo Lall brought a suit in 
the Civil Court to establish his right to this 
property, and to that suit the decree-holder 
and the judgment-debtor were both made 
parties, The decree-holder defended the 
suit, very naturally wishing to retain the 
property which he had purchased. Karoo 
eLall, however, eventually succeeded in 
appeal to the High’ Court on the 25th of 
Noverfboer 1869. The question is whether 
the time passed in that litigation is to count 
in the decree-holder’s favor as time spent in 
bond fide carrying on the execution of the 
decree. The Courts below have found that 
it ought 80 to count, 

It appears to us that these decisions were 
right, and in any case, under these circum- 
stances, they were perfectly equitable. The 
decree-holder iu defending the suit did, no 
doubt, all that he possibily could to get the 
benefit of the sale under the decree, and to 
farthey the proceedings taken in execution, 
if he had not made his appearance, or not 


defended the suit, the result would have 
been that the whole of the benefit which he 
derived from the sale in execution would have 
been lost to him, and in defending it he did 
all he could to uphold the sale. 

Three caseg” have been quoted to us, to be 
found in Volumes IV, VI, and XVI of the 
Weekly Reporter, which lay down substan- 
tially the same principle, namely, that what- 
ever litigation is undertaken in furtherance 
of a decree, or proceeding in execution of 
a decree, is to be allowed in favor of the 
decree-holder in counting time to be allowed 
for execution of the decree. 

Another objection taken is,that, under any 
possible circumstances, the decree-holder 
could not recover the money for which this 
property was sold in execution, inasmuch 
as the Full Bench decision laid down that no 
such money can be recovered unlgss it can 
be proved that there was any irregularity in 
conducting the sale, which is not alleged in 
this case. This objection was not taken in 
the grounds of special appeal, and we, think 
that we are right in declining to allow it to 
be taken now. The decree-holder acted 
honestly throughout the proceedings, he 
made no unnecessary delays, and he did all 
that he possibily could to uphold the sale 
and further the execution of the decree, and 


‘the fact that he has so long been kept out of 


his money, is due to circumstances over 
which he could have no possible control. 
Then again it is said that, as regards the 
balance of Rs. 561, which remained due 
after the sale, that portion of the decree 
under any circumstances is barred, inas- 
much as the decree-holder could have taken 
out’ execution for that amount at any time, 
and that he was not bound to wait for the 
result of the litigation in Karoo Lall’s case. 
This is not so; the decree-holder could not 
take out execution in respect of these Rs. 561 
until that suit was disposed of, as he 
could not say what might ev8ntually be the 
sum for which he would bave to sue out 
execution. If he succeeded’ in upholding 
the sale, then of course Rs. 561 would 
be the balance due to him, and if he failed, he 
would have to recover the original amount of 
Rs. 1,381 due under the decree; and, 
moreover, it is impossible to say that a decree 
can be divided in this way, and that one part 
of it can be said to be alive, while another 
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Maharanes Indurjeet Koonwar v. Mazum Ali Khan, 
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dead. 

On the whole of the circumstances, we 
think that the Judge below was right in his 
decision, and we therefore uffiim it with 
costs. 


The 17th April 1873. 


Present : 


The Hon’ble W. Markby and E. G. Birch, 
Judges. 


Hindoo Widow—Adoption—Reversionary Heirs 
— Declaratory Decree. 


Case No. 154 of 1872. 


Regular Appeal from a decision passed by 
the Judge of Midnapore, dated the 4th 
April 1872. 


Ranee Brohmo Moyee (Defendant) 
Appellant, 


CETEUS 


Rajah Avand Lall Roy (Plaintiff) 
Respondent. 


Mr. J. T. Woodroffe and Baboos Bhowanee 
Churn Dutt, Mohinee Mohun Roy, and 
Kedar Nath Sircar for Appellant. 


The Advocate-General nnd Baboos Hem 
Chunder Banerjee ond Bama Churn 
Banerjee for Respondent, 


One N. L, having no sons, and falling ont with his 
brother, adopted the son of his dewan, and dying left as 
his survivors his wife and Gujendro, the adopted son. 
Subsequently G. died, and the widow adopted another 
son O., who is still a minor. The present suit is biought 
by N. L.’s brother A. L., against the widow and minor 
son, for the pmpose of having the adoption declared 
invalid and to have his reversionary right declared. 

Reference being had to the uncertainty of the Jaw in 
respect of the right of the presumptive next taker after 
a Hin doo widow, to a decres simply declaring her ado 
tion invalid, and tfa recent ruling of the Privy Council, 
that it is dismetionary with the Conrt to grant or 
refuse a declaratory decree, and to its berme doubtful as 
to whether such decree would be binding upon the 
persons who might eventually succeed on the death of 
the widow, as well as to the unsatisfactory nature of the 
evidence for the plaintiff, the Court thought it the safest 
courge to refuse to make the declaration, 


Markby, J.—In this case it appears that 
one Rajah Nand Lall, having no sons of his 
own, at one time intended to adopt, and took 
some steps towards adopting, his brother’s 
grandson Opendro Lall, but afterwards 
quairelling with his brother, adopted another 
child, the son ef his dewan, Gujendro Lall. 
Rajah Nuad Lall died, leaving him surviv- 
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part of the same decree is to be treated as | ing his wife, 


the defendant Brohmo Mec, 
and his adopted son, Gujendro. Gujendro 
has since ulso died, and the defendant Brohmo 
Moyee has thereupon adopted another son, 
Opendro Chunder, who is a defendant in this 
Buit, by the name of Opendro Lall Roy. 


-Opendro Chunder is still a minor, and lis 


mother has assumed to act as his guardian in 
this suit, but whether she has obtaimed the 
certificate necessary for that purpose under 
Act XL of 1858 does not appear.. © 

The present suit was brought by Anund 
Lall, the brother of Nund Lall, originally 
against Brohmo Moyee alone, but afterwards 
the minor was added. Anund Lall alleged 
himself to be the reversionary heir of lus 
brother Nund Lall; that the adoption of 
Opendro Chunder was made without authori- 
ty ; and he asks to have this adoption 
declared invalid, and to have his reversionary 
right established in the property described in 
the schedule. Subsequently, he put in a 
petition stating that he only desired to have 
the adoption‘set aside, and his reversionary 
right declared, but did not wish any inquiry 
as to what the property was to which that 
right attached. 


It is admitted that, in the present stato of 
this family, if the adoption be got rid of, the 
present right of possession is in Brolmo 
Moyee as heiress of her son Gujendro Lall, 
in whom the property had vested absolutely, 
and that, after her death, the plaintiff Anund 
Lall, if then alive, would take the property. 
But the estate is now wholly vested, either 
in Brohmo Moyee, or in Opendro Chunder, 
according as the adoption is, or is not, invalid ; 
and if the adoption be invalid, the plaintiff's 
right of succession is still contingent upon 
his surviving Brohmo Moyee. 


That the plaintiff cannot maintain this 
suit, so far as it seeks to have what he calls 
his reversionary right declfred, is clear. Ife 
he means by that to have it declared that he 
is the person who would take at this n&oment, 
if both Opendro Chunder and the widow, 
were out of the way, nobody disputes it. 
If what he means is to have it declared that 
he is the person who will ultimately take the 
property after the death of the widow, no 
such declaration can be made, for that cannot 
yet be known ; and should the plaintiff die 
before Brohmo Moyee, the person who will 
then take, if the present adoption be void, 
will be, not the heir of the plaintiff, but 
the heir of Gujendro, whoever that may be. 


The first question, therefore, is wether 
the presumptive next taker after a Hindoo 
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widow can sue to set aside her invalid adop- 
tion. 

aThat the presumptive next taker may sue 
to restrain the widow from committing 
waste may be considered to have been recog- 
nized by this Court. It may also be that, 
should the widow exceed her powers of alien- 
ation, a suit may be brought to declare the 
alienation void, except as against the widow 
herself, I think the expression attributed 
eto me in the case reported, 5 B. L. R., page 
518, is rather too strong that the law is s0 
“settled.” For, as I there point out, there are 
Opinions directly the other way ; and I find 
that, in another case, to which I do not there 
refer, whilst there are some expressions which 
favor the maintenance of the suit, there are 
certainly other expressions which lead to the 
opposite conclusion (see the Full Bench case 
reported in LX Weekly Reporter, 505). 

But even supposing it to be the Jaw that a 
presumptive next taker after a Hindoo widow 
may sue in the widow’s lifetime, not only to 
prevent waste by her, but also to declare her 
alienations void except as against herself, 
still it does not follow as a necessary infer- 
ence that he may sue to declare her adop- 
tion invalid. By alienation the possession 
and control of the property pass at once out 
of the hands of the widow to a stranger. 
The result of adoption may be in some cases 
to take the possession and control of the 
property out of the hands of the widow, and 
put it into the hands of another person. At 
present, however, this has not happened in 
the case before us. The widow, as guardian 
of her infant adopted son, remains in posses- 
sion as before. The case which we have been 
referred to as that in which this question was 
settled, is that reported in IX Weekly 
Reporter, 464. But I donot think that the 
observations of Sir Barnes Peacock and Sir 
Charles Hobhouse in that case amount to 
* more than an expression of inclination of an 
opinion. I do not think it is likely that the 
questign, whether this suit can be maintained, 
can be settled without determining another 
question referred to in that same case, namely, 
whether a decision in it would be binding on 
the next taker after the death of the widow, 
whoever that next taker might be ; or as Sir 
Barnes Peacock puts it :—“ Whether the 
“ decree would be binding upon the persons 
“who might eventually succeed upon the 
‘death of the widow in the same manner asa 
“ decree against the widow is binding upon the 
“ reversionary heirs.” But that question has 
nevergyet been finally determined. On the 
other hand, I think it is impossible to read 
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the observations of the Privy Council in the 
case reported, XIX Weekly Reporter, 183, 
without seeing that that Court had not then 
formed any decided opinion us to the right of 
the presumptive next taker toa decree simply 
declaring the adoption invalid. 

Even, therefore, if upon the evidence the 
case were clear for declaring the adoption 
invalid, I should desire further consideration 
before holding that the suit would lie. The 
point, however, was not fully argued, and 
being one of very considerable difficulty and 
importance, I do not wish to be considered 
as having now expressed any opinion upon 
it. I merely refer to the state of the law as 
one of the grounds for the conclusion at 
which I ultimately arrive. 

One thing seems quite clear, that it is 
wholly discretionary to make, or to decline 
to make, the desired declaration. lhe Privy 
Council say ina recent case (XIX Weekly 
Reporter, page 189):— It is not a matter of 
“absolute right to obtain a declaratory 
“decree; it is discretionary with the Court 
“to grant it or not, and in every case the 
“Court must exercise a sound judgment as 
‘to whether it is reasonable or not under all 
“the circumstances of the case to grant the 
“relief prayed for.’ I think there is a 
misprint here. The context requires tbat 
the last words of the sentence should be the 
declaration,” not the “relief” prayed for. 
The judgment then proceeds:—“ There is so 
“much more danger in India than here of 
“harassing and vexatious litigation that the 
‘Courts in India ought to be most careful, 
“^ that mere declaratory suits be not converted 
‘into a new and mischievous source of 
“litigation.” 

Now, having regard to the only ground 
upon which the right to maintain a suit of 
this kind has ever been placed—I mean the 
danger that evidence might ‘be lost—it seems 
to me that we ought not to make a declara- 
tion unless we see at least some clear 
ground to, go upon. If the rights of the 
parties must ultimately be settled upon evi- 
dence which is unsatisfactory that may be as 
well done after Brohmo Moyee’s death as 
now, when a decision can be given which 
will be undoubtedly final. Whereas, it is 
doubtful whether a decision given by us 
would effectually determine any question 
whatever. 

Now let us see the grounds upon which 
we are asked to declare this adoption invalid. 
The parol evidence in support of the deed is 
direct upon the point, being thet of witnesses 
who say they were present at the execution. 
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That against the deed is also direct, as 
regards the evidence of the witness 
Brojoy Mirto. As to the others, it is only 
indirect. Probably, the witnesses on both 
sides are strong partizans, 

No doubt, we ought to attach great value 
to the opinion of the District Judge upon 
the evidence which was given in hispresence: 
aud no doubt his opinion isin favor of the 
plaintif. But he does not say anything 
very decisive upon this, and I think he bases 
his opinion rather upon some external con- 
siderations which I will review. 

In the first place he says that the witnesses 
are not of theeclass ons would expect 
the Rajah to have summoned on such an 
occasion, and that he would rather have 
called in his principal relations. But we 
know that he had quarrelled with his nearest 
relations, and I think the evidence shows 
that neither the plaintiff nor Soroop Narain 
visited the Rajah during his last illness. 
Moreover, the act which the Rajah was 
aboat to perform was id direct opposition to 
the wishes and interests of his own relations, 
and none of his relations appear to have 
witnessed a deed of gift executed in the 
sume year, and which is admitted to be 
genuine, 

The District Judge thinks this deed of 
gift, which the defendants relied on, rather 
tells against their case. The deed of gift 
says (according to our translation) :—“ I have 
“ adopted (not ‘ you have adopted’ as in my 
“copy of the Judge’s decision) a son with 
“your consent: should it be necessary in 
“future to adopta son, I will execute an 
“ onoomotee-puttro to that effect hereafter.” 
The District Judge thinks that indicates an 
intention only to execute an onoomotee-puttro 
in case Gujendro Lall died in the Rajah’s life- 
time. But I should have thought that in 
that case the Rajah would adopt another son 
himself, and that the power éo adopt would 
be given to the widow to meet any contin- 
gency that might arise after the Rajah’s 
death. 

The District Judge points out that there 
is a clause in the deed which directs that it 
should be registered, and that notice should 
be given to the Courts, but that non-recis- 
tration is rfot to affect its validity. It does 
not appear to me that this very strongly 
indicates that the document is a forgery. 
This at least is certain that there was never 
any attempt or intention to conceal the docu- 
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son between the signatures to this deed aud 
those to the deed of gift which he found to 
be genuine. It is a comparison which “I 
should hardly venture to make, but I agree 
with the District Judge in thinking that it 
is an unsafe guide ; aud especially so, when 
ouly two signatures have been compared. 
It is not at all likely that such persons as are 
interested in this case would, in committing 
a forgery, produce signatures which at a 
glance could be detected as false. Pa 

Moreover, the District Judge hardly gives 
sufficient weight to the delay which has 
taken place. He says, that this deed is prin- 
Gipally a deed of guardianship for the boy. 
I am inclined to think it is a great deal more. 
Iam inclined to think that it is a will in 
Gojendro Lull’s favor. The Rajah says 
(according to the Hindoo form addressing his 
wife) :—“ Deducting what I formerly made 
“a gift of to you, I appoint you executrix 
“and manager under this deed in respect of 
“the remaining zemindaries, talooks, and 
“all the rights appertaining thereto, the 
“malikana, &¢., leaving as heir, my own 
“adopted son, Jogendro Lall Roy, alias 
‘“‘Gujendro Lall Roy, whom I have been 
“* maintaining.” This would seem to amount 
fo a devise. (See the judgment of Sir 
Barnes Peacock and Mr: Justice Shumboo 
Nath Punditin the case reported, 1 In. Jur., 
N. S., page 24.) It also gives to his widow 
an absolute power to dispose of some portion 
of the property which he had previously 
given to her; and upon the question of 
guardianship, the deed under Section 7 of 
Act XL of 1858 would be conclusive, 

Now, ever since the death of the Rajah, 
there has been a desperate litigation going 
on between the widow and the present plain- 
tiff, at every stage of which this document 
has been produced. The main subjects of 
dispute in this litigation -have been tho , 
validity of the adoption of Gujendro Lall 
against whom were set up the gis Sa 
of Opendro Lall, and the right to the Snter- 
mediate custody of the property. Upon both ` 
these questions, this document would have an 
important bearing. It is certainly to my 
mind a circumstance which requires explanu- 
fion that, although this document has been 
produced and filed on three several occasions, 
and on one occasion at any rate, if not on all, 
formally proved, its genuineness has not been 
hitherto challenged. 

I do not think it necessary to say more io 


show how very little external circumstances 
at present seem to strengthen the case of the 
plaintiff. 


+ 


ment, for it was produced within afew days 
after the Rajabés death. 


The District Judge also makes a compari- 
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tinder all these circumstauces, I think the 
safest course to pursue is to refuse to make 
the declaration which the plaintiff asks for, 
namely, that the adoption is invalid. Upon 
the construction of the deed I express no 
opinion. 

Of course, however useful this inquiry may 
be on any future occasion (and I think even 
in the result which we have come to, if may 
be of use), the decision itself is not in any 
way conclusive. l 

I think that the decree of the Court below 
should be set aside, and that the suit should 
be dismissed with costs in both Courts. 

Birch, J—I concur with my learned 
colleague in thinking that, under the circum- 
stances of this case, we should refuse to 
grant the declaratory decree prayed for. 





The 4th April 1873. 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Ejjectment—Mortgage-bond— Redemption. 
Case No. 788 of 1872. 


Special Appeal from a decision passed by 
the Judge of Gya, dated the 30th 
December 1871, affirming a deciston of 
the Subordinate Judge of that district, 
dated the 29th April 1871. 


Baboo Ramessur Pershad Narain Singh 
(Defendant) Appellant, 


Versus 


Doolee Chand and others (Plaintiffs) 
Respondents. 


Mr. R. T. Allan for Appellant. 
Balo Nil Madhub Sen for Respondenta. 


In 1848, B. L. obtained a decree against R. C, and 
R. La and in 1888, at a sale in execution of that decree, 
plaintiff’s ancestor purchased the property now in dispute, 
and took ion. 

In 1861, one K. R. sued the representatives of R. O. 
on a rmortgage-bond, under which a sum of moncy was 
alleged to have been secured upon the said property, 
and obtained a decree against the defendants personally, 
which did not dnect sale of the mortgaged property. 
algerie ancestor bought the property with the know- 

edge of the mortgage.) K. R., in 1868, in execution, 
sold the right, title, ard interest of her judgment-debtors 
in the property to defendants, who paid Rs, 6,000 as 
consideration-money, and obtamed possession, Plain- 
tiffs egek to eject defendants on the ground that the 
ones obtained no title to the property by thew pur- 
c : 
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HELD, that so far as defendant’s money had gone to 
pay off the charge which K. R. had on the land, to that 
extent were they entitled to stand in her shoes as an 
incumbrancer ; and that the suit, as far as ards the 
land covered by the mortgage-bond, must be taken to be 
a redemption suit, and the plaintiff ought not to be 
allowed to recover the property without paying defend- 
ants so much as, on a proper taking of accounts, may 
appear to be due to them. 


Phear, J—So far back as March 1848, 
one Bhekun Lall obtained o decree against 
Ruttun Chand and Rughoobur, and in 
October 1868, at the sale beld in execution of 
that decree, the present plaintiff’s ancestor 
purchased, amongst other things, the pro- 
perty which is now the subject of dispute, 
and obtained possession of if. 


In the previous year, namely, in 1861, one 
Mussamut Koondun Kooer brought a suit 
against the representatives of Ruttun Chand 
ona mortgage-bond (under whijph bond a 
sum of upwaids of Rs. 1,500 was alleged to 
have been originally secured upon the pro- 
perty in dispute) seeking to recover the 
amount then due under the bond ; and she 
obtained a decree against the defendants 
personally for the sum of Rs. 8,000, and 
upwards, But it is to be observed that the 
decree did not direct realization of the money 
by the sale of the mortgaged property. We 
will also add that the ancestor of the present 
plaintiff at his purchase in October 1863, 
admittedly bought the property with the 
knowledge of the mortgage, aud subject to it. 

Mussamut Koondun having obtained this 
decree for money in 1862, afterwards, in 
execution thereof, namely, in April 1868, 
gold the right, title, and interest of her judg- 
ment-debtors in the property which is now 
the subject of dispute to the present defend- 
ants. The defendants paid the sum of 
Rs. 5,000 as consideration-money for their pur- 
chase, and obtained quiet possession of the 
property, ns we understand, and Mussamut 
Koondun Kooer’s debt was paid off out of 
the Rs. 5,000, ° ` 


Up to that time, the present plaintiffs had, 
it seems, been in possession since the date of 
their purchase in 1863, and they now turn 
round, on the present défendants, and seek 
to eject them on the ground that they 
obtained no title to the propery by the execu- 
tion-sule at which they bought ine1868. 

Tt is not allozed we believe now, nor was it 
in either of the Lower Courts, that the present 
defendant is anything other than an honest 
purchaser, a stranger to the original parties, 
and it is not questioned that his money has 
gone to pay off the mortgage“lebt. But the 
plaintiffs urge that inasmuch as "Mussamut 
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Koondun Kooer’s decree did not affect the 
land itself, and inasmuch as they, the plain- 
tiffs, had purchased the rights and interests 
of Mussamut Koodnun Kooer’s judgment- 
debtors in the property “now in dispute, 
nearly five years before the execution-sale in 
1868, thero was consequently at that time 
no right or interest in this property 
remaining in thejudgment-debtors which could 
pass to the defendants by that sale; and 
it appears to us that this contention is just. 

Lhe Courts below have come to the like 
conclusion, and on this ground alone, have 
given the plaintiffs a decree for possession of 
the land. Butt appears to us that there 
are other considerations arising on the facts 
of this case to affect the equities between the 
parties. 

It seems to us that, under the circumstances 
which we have mentioned, so far as the 
defendants’ money has gone to pay off the 
charge which Koondun Kooer had upon the 
land, to that extent the defendants are 
entitled to stand in her shoes as an incum- 
brancer. 

This case, ng it ‘seems to us, altogether 
differs in regard to the equities between the 
parties from that class of cases to which we 
have been referred during the course of the 
argument, and in which the judement-credi- 
tor himself was purchaser at the execution- 
- sale which he had caused to be made. 

It is beyond question that up to the date 
when the ineffective exeeution-sale of 1868 
took place, the plaintiff held the property 
now in dispute, subject to the charge in 
favor of Mussamut Koondun Kooer. She 
could release the property from the eharge if 
she chose, aud so might any third person 
who chose te pay her debt with the intention 
of exonerating the property. And if either 
of these events occurred, it would amount to 
a gift to the plaintiff, which the plaintiff 
could not claim of right. He could not him 
self get rid of °the burden except by paying 
the debt to which the property was subject 
when he bought it. How then can he have 
any equitable right as against the defendant 
to have this debt paid off with the defendant's 
money against his will ? The defendant never 
had any intention to exonerate the property for 
the plaintiffs benefit, or given him any right 
to claim that it should be exonerated. The 
plaintiff has clearly no right, as it seems to 
us, to be either any better or any worse off 
than he was before this transaction of sale, 
and the defendant has simply as regards him 
taken the place of Mussamut Koondun 
Kooer, ° l 


If then the defendants are entitle to 
stand in Mussamut Koondun Kooer’s ghoes, 
it follows that had they been out of posses- 
sion now, instead of in possession, they 
would have had a right to bring a suit 
against the present plaintiffs for the purposo 
of enforcing their mortgage lien. As it 
happens, the suit has been brought by tho 
present plaintiffs against them, and the posi- 
tion of parties is reversed. The circum- 
stances, however, as we have already srid, aree 
not such as ought to lead us to attribute any 
wrong doing to the defendants, when they 
succeeded in getting possession of the pro- 
perty on the footing of the execution-sale 
in April 1868; and it seems to us that as 
both parties are now before this Court, thero 
is no substantial reason why their equities 
should not be ascertained, and justice dono 
between them in the present suit instead 
of first turning the defendants out, and then 
remitting them to a second suit for the sama 
purpose. 

We think, we must, take the present suit 
as being, so far as concerns the land which 
Is covered by the mortgage-bond, a redemp- 
tion suit brought by the present plaintiffs. 
We think that they ought not to be allowed 
to recover that portion of the property with- 
out paying the defendants so much as, on a 
proper taking of accounts, may appear to be 
due to bim. 

In taking these accounts, not only must it 
be ascertained what is at the present time 
due upon the footing of the mortgage on the 
one side, but it must also be ascertained 
what has been received by the defendant in 
the shape of mesne profits on the other side, 
and that ought to be taken as having been 
received by way of interest. 

Wo think, therefore, that the decree of 
the Lower Court must be varied in this 
respect. The plaintiffs will recover possession ; 
of the property to which they have made 
out a title (the particular form of theadecree 
will be settled hereafter), but as reg&rds so 
much of that property as is covered by the* 
mortgage-bond, the decree for possession 
must be made conditional upon the payment 
by the plaintiffs to the defendant of the 
balance which will appear to be due to him 
on taking the accounts just mentioned. 

The case will be remanded to the Lower 
Appellate Court for the purpose of taking the 
accounts, 
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° The 18th April 1878. 
á Present: 
The Hon’ble J. B. Phear and F. A. Glover, 
Judges. 


Usufructuary iS hi a ar 
—iMesne Profits. 


Case No. 881 of 1872. 


è Special Appeal from a decision passed by 
the Judge of Gya, dated the 23rd Jan- 
uary 1872, reversing a decision of the 
Subordinate Judge of that district, dated 
the 20th July 1871. 


Kherodhur Lall (Defendant) Appellant, 
versus 
Doolee Chund (Plaintiff) Respondent. 
Mr. R. T. Allan for Apoelini 
Baboo Nil Madhub Sen for Respondent. 


_ Plaintiff for a consideration obtained from defendant a 
sur-t-peshgee lease which contamed an undertaking that, 
in the event of plaintiff's possession bemg interfered with 
by defendant, or defendant’s previous ticcadar, defendant 
would pay back to plaintiff his money with interest and 
profits. The Lower Appellate Court finding that plaintiff, 
after enjoyment for three years, had been turned out of 
poran by the previous ticcadar, gave plaintif a 
ecrea for the original money advanced with interest and 
mesne profits for the unexpired portion of the lease: 
HELD, that mesne profits should not have been awarded. 


Phear, J.— Tue material facts of this case, 
ns I understand them, are as follows :— 
The plaintiff obtained from the defendant 
“in 1272 a zur-i-peshgee lease of the property, 
which is named in the suit, in consideration 
of money advanced to the defendant. In 
that lease there was a covenant or under- 
taking on the part of the defendant of a 
esomewhat unusual” character : it was an un- 
dertaking that, in thé event of the plaintiff’s 
posses#fon being interfered with by either the 
defendant or by one Wazir Singh, who had 
een the previous ticcadar of the defendant, 
the defendant would pay back to the plaintiff 
his money with interest and profits. 

I have stated the tenor of this covenant, 
or undertaking, generally. But I must men- 
tion that there are two words or terms in it 
which admit of some doubt as to the proper 

- construction to be placed upon them, namely, 
the word “dakhalkari” which was used to 
designate possession, or the giving of pos- 
session, and also the word which has been 
used in respect of the profits, 


The firat Court was of opinion that the 
plaintiff had in fact obtained possession from 
the defendant under this lease, and had enjoyed 
the property accordingly for some time, and 
was also of opinion that the covenant of the 
defendaut only extended to the securing to 
the plaintiff quiet possession in the first 
instance; that it did not extend to the 
maintaining him in possession afterwards 
against the acts of Wazir Singh; and on 
that ground the first Court dismissed the 
plaintiffs suit, 

The Lower Appellate Court took a different 
view of the word ‘dakhalkari,” and was of 
opinion that the undertaking, with regard.to 
possession which I have mentioned that the 
defendant entered into, amounted to an un- 
dertaking to keep the plaintiff in quiet pos- 
session of the premises during the whole 
period of the lease, as well as to giving him 
actual possession at the outset. In this view, 
the Lower Appellate Court finding that the 
plaintiff, after he had been in enjoyment of 
the property for three years, had been turned 
out of possession by Wazir Singh, held that 
the defendant was liable upon this covenant, 
and accordingly gave the plaintiff a decree 
for the original money advanced with interest 
thereon at the stipnlated rate per cent., and 
with mesne profits for the period of the lease 
which remained unexpired at the time when 
the plaintiff was turned out of possession. 

If we are called upon now to consider the 
question as to the accurate meaning of the 
expression “ dakhalkari,’ I should require 
certainly more time and also the assistance 
of a sworn interpreter of the Court before I 
could give a judicial decision. Butit appears 
to me that, on the facts found by both the 
Lower Courts, the plaintiff has not only lost 
the security for the money which he advanced 
to the defendant, but that the subject which 
the defendant gave to him as security has got 
back into the hands of the defendant himself, 
and has been given over by’ him on some 
terms that,we kuow nothing about to the 
man Wazir Singh. If this is so, it is to me 
perfectly plain that the plaintiff is entitled 
to say to the defendant—you have got back 
the land which you gave me as a security for 
my mouey and the interest, you must at any 
rate repay me that money and interest. And 
to the extent to which the Lower Appellate 
Court has gone in this direction, I think we 
ought not to interfere with its decision on 
special appeal. I am more than doubtful, 
however, whether the judgment of the Lower 
Appellate Court has not gone dpnsiderably in 
excess of this. The Judge has decreed to 
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the plaintiff the original amount of the loan 
with the interest thereon, and mesne profite 
of the leased land for the remaining period of 
the lease. The term‘profit to which I have 
already referred as one of ambiguous expres- 
sion in the covenant, or undertaking .of the 
defendant, has apparently been construed by 
the Judge as equivalent to mesne profits. It 
does not seem to me to be likely that it 
should have been intended by the parties to 
cover the actual mesne profits of the land ; 
for if it was so intended, and must be sgo 
taken, the covenant of the defendant becomes 
& penal covenant of remarkable stringency, 
because it evidantly gives the plaintiff very 
considerably more than double interest in 
respect of the unexpired period of the lense, 
Indeed, as I understand the decree of the 
Judge (based as it is on this foundation), it 
does in fagt give plaintiff, in addition to his 
principal money and interest, a further sum 
of mesne profits in respect of several years 
of the lease which remained to run after the 
decree was passed. This seems tome some- 
what startling, and I should require very 
plain words to convince me that the parties 
originally intended anything of the kind; 
and I have not got these, for I am told that 
the word used in the original does not of 
necessity bear the meaning which has been 
put upon it. In the view which I have 
taken of the equities between the parties on 
the general facts of the case, the plaintiff 
ought not to recover anything more in 
addition to his money and his interest than 
such sum as would be reasonably sufficient to 
cover any actual damages which he may 
have sustained at the defendant’s hands. But 
there does not appear to havebeen any attempt 
to prove or suggest such damages. Under 
these circumstances it seems to me that the 
proper course for us to take would be that, 
while we dismiss the appeal in substance, 
we'should direct the decree of the Lower 
Appellate Court to be varied in this respect, 
namely, that the award of mgsne profits 
should be omitted from it. In short, that 
the decree must be converted into a decree 
simply for the money lent, and the interest 
at the stipulated rate. 


I think the respondent must have his costs 
of this appeal. 


Glover, J.—I concur. 


t 


The 18th April 1873. `% 


Present.: 


@ 
The Hon’ble Dwarkanath Mitter and E. G., 
Birch, Judges. 


Sut for Possession— Majorit)j—Limitation—- 
Onus Probandt. 


Case No. 1060 of 1872, 


Special Appeal from a decision passed br, 
the Judge of Midnapore, dated the 24t/ 
April 1872, reversing a decision of the 
Subordinate Judge of that district, duteu 
the 28th November 1870, 


Ram Coomar Roy and others (Defendants) 
Appellants, 


Versus 
Shitul Pershad Roy (Plaintif) Respondent. 


Baboos Hem Chunder Banerjee and Romesh 
Chunder Mstter for Appellants. 


Baboos Unnoda Pershad Banerjee and 
Chunder Madhub Ghose for Respondent. 


In a suit to recover a share of family property alleged 
to have been ın the possession of plaintiff's step-brother 
who held it on his behalf as his manager, HELD, that it 
was for plaintiff to prove this allegation, and that the fact 
of having brought his suit within three years from the 
date of his majority was not sufficient to save his claim 
from the operation of the law of limitation, unless he 
could show that his cause of action accrued during hig 
minority. 

Mitter, J—We are of opinion that this 
case ought to be remanded to the Lower 
Appellate Court for the determination of the 
plea of limitation. 

The mere fact that the plaintiff has 
brought this sait within three years from 
the date of his majority is not sufficient to 
save his claim from the operation of the law 
of limitation, unless he tan show that hig 
cause of action accrued during bis minority. 
The plaintiff’s case was that the slgre sued 
for by him remained, down to the year 1263, 
in the possession of his step-brother Sreekant 
Roy, who held it on his behalf as his manager. 
It is for the plaintiff to prove this alle- 
gation by clear and distinct evidence, and 
unless he can succeed in establishing it to 
the satisfaction of the Court, the mere fact 
of his having brought this suit within three 
years from the date of his majority would 
not save his claim from the operation of the 
statute of limitation. 

The Lower Appellate Court has rejected 
the deed of 1246 upon the ground that, as 
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sooneas an objection was raised against that 
document ina previous suit for damnges a 
compromise was effected between the defend- 
ants predecessor and the predecessor of the 
plaintiff. We do not find any proof of such 
compromise onthe record of this case. But 
it is unnecessary for us to make any further 
remarks upon. that question, inasmuch as 
the validity of the deed of 1246 must essen- 
tially depend upon the mode in which the 
- property in suit has been dealt with by the 
arties. 

If the plaintiff can prove the possession 
of his predecessor in title, as well as his own 
possession down to 1263, the deed of 1246 
must necessarily fall to the ground. If on 
the other hand the plaintiff fails to prove 
such possession, his suit must be dismissed 
on the ground of limitation. 

The costs of this appeal and of the Lower 
Appellate Court must abide the ultimate 
result. 





‘The 18th April 1873. 


Present: 
The Hon’ble Dwarkanath Mitter and E. G. 
Birch, Judges. 


Opening a Pathway—Criminal Couri— 
Jurisdiction. 


Case No. 1061 of 1872. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
19th April 1872, affirming a decision 
of the Moonsiff of Kotulpore, dated the 
Gth June 1871. 


Gooroo Pershad Roy and others (Plaintiffs) 
Appellants, 


persus 


Probhoo Ram Chuttopadhysa and others 
§( Defendants) Respondents. 


Baboo Bhowanee Churn Dutt for Appellants. 


Baboos Romesh Chunder Mitter and Hem 
Chunder Banerjee for Respondents. 


Plaintiffs sue alleging that, when they commenced to 


rebuild a dilapidated wall which stood on the uted 
poon with a doorway through it, defendant No. 1 
rought a complaint of oneal restraint against them ; 


that the Deputy Magistrate, without mquiring into the 
charge, made an order with the consent of the complain- 
ant in that case directing him to opena path. Plaintiffs’ 
guit is to have the pathway closed. The first Court held 
that it had no jurisdiction to entertain the suit. The 
Lower Appellate Court concurred with the Moonsiff in 
dismissing the suit. 


HeExp that, as there was nothing to show that the road 
was a public thoroughfare, or that the order passed by the 
Deputy Magistrate was passed under s. 508 Criminal 
Procedure Code, the Lower Courts were wrong ın refus- 
ing to entertain the suit. ` : 


Mitter, J—In thie case it is clear that 
the Lower Courts were wrong in refusing to 
entertain the suit. There was no order 
passed by the Deputy Magistrate under the 
provisions of the 808th Section of the Code 
of Crimiual Procedure. It appears that the 
defendant in this suit brought a complaint 
against a third person under Section 341 of 
the Indian Penal Code, which relates to the 
offence of wrongful restraint. The Deputy 
Magistiate, without enquiring*into the charge, 
made an order with the consent of the 
defendant in that case, directing him to open 
a road three cubits wide. There was nothing 
whatever to show that that road was a public 
thoroughfare, or that the order pasfed by the 
Deputy Magistrate was passed under the 
provisions of Section 308. The rulings 
referred to by the Lower Courts do not there- 
fore apply to the present case. 

The case is accordingly remanded to the 
Court of first instance for trial on the merits, 








The 19th April 1873. 


Present: 


The Hon’ble F. B. Kemp and F, A. Glover, 
Judges. 


Hindoo Widow—Legal Necessity —Shradh Pil- 
griımage. 


Cases Nos, 958 to 960 of 1872. 


Special Appeals from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the lst April 1872, affirming a decision 
of the Moonsff of Liussoolpore, dated 
the 23rd January 1871. 


Mahomed Ashruf (Defendant? Appellant, 


j versus 
Brijessuree Dassee and others (Plaintiffs) 
Respondents. 


Baboos Sreenath Dass and Grish Chunder 
Ghose for Appellant . 


Baboo Bama Churn Banerjee for Respond- 
ents. 


A Hindoo widow may fairly and proponit alienate a 
moderate portion of her deceased husband’s ostate for 
the purpose of making a pilgrimage to Gya to perform 
his shradh there, bnt sho would not bejustifiod un dig- 
posing of the entire property for that object. * 
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Glover, J—THESE are cognate appeals, 
The plaintiff is a purchaser from the rever- 
sionary heir of one Muddun Mohun, and in 
that capacity sues to recover possession of 
three small plots of land belonging to 
Muddon Mohun’s estate, the widow having 
died. 

The defendant claims by purchase from ap 
original purchaser from the widow Huree 
Prya, and alleges that the latter sold the land 
for purposes which the Hindoo law allowed, 
viz., payment of her husband’s debts, per- 
formance of his shradh at Gya, and marriage 
of his daughter. 

The Moonsif held that there was no proof 
of any necessity to sell, and no proof that the 
land was sold either for Muddon Mohun’s 
debts, or for his daughters marriage. He 
refused to allow the performance of the Gya 
shradh te be a necessity justifying a sale. 

The Subordinate Judge upheld the order 
of the first Court. 

The point taken before us in special 
appeal is that the Subordinate Judge did not 
tuke into consideration the question whether 
or not the widow went to Gya to perform 
her husband’s shradh, and whether there was 
a sufficient necessity according to: Hindoo 
law for her selling property to enable her to 
do so. The appellant also objected that the 
Subordinate Judge had given no opinion as 
to the “necessity” of the Gya shradh. 

I do not, I confess, see much probability 
of the special appellant gaining anything by 
a remand, but at the same time, I think, he 
has a right to ask it. The Subordinate 
Judge has decided that there was no proof of 
Muddun Mohun’s having left debts, nor that 
the marringe expenses of his daughter 
required the sacrifice of his landed property, 
but he has not found on the other alleged 
necessity, viz. the Gya shradh. 

Now, according to Hindoo ideas, the per- 
formance of a deceased husband’s shradh at 
Gya would be a very proper and reasonable 
necessity, inasmuch as the soul of the 
deceased is supposed to be greatly benefited 
thereby. 

Such a pilgrimage would undoubtedly be 
a religious purpose supposed to conduce to 
the spiritual welfare of her husband which 
would giwe a widow a larger power of disposi- 
tion than she would ordinarily have (Col- 
lector of Masulipatam, v. Caraly Venkata 
WNarainapa, II Weekly Reporter, P. C., 64). 
But I do not understand that the shradh pil- 
grimnge to Gyn can be put any higher than 
a very necessary and meritorious perform- 
ance. A widow ought perhaps to perform 


e ` 12 
it, but she is not absolutely bound to gos» 
It is, I should say, one of those ceremouie-, 
for the due performance of which a wigo v 
might fairly and properly alienate a modera‘o 
portion of her late husband’s estate, but thie 
she would not be justified in disposing of tho 
entire property for that object. (Vyavasta 
Durpana, 63, Volume I). 

The Subordinate Jadge must decid, 
therefore, on the evidence whether th: 
defendant has proved that there was any neces- 
sity for selling these three plots of land fo 
the purpose of providing funds for the Gy.; 
shradh, which would no doubt involve th) 
question whether Muddun Mohun left othe- 
property from the income of which the pil- 
grimage in question might have been pen- 
formed without selling the landed estate. 
My own impression after reading the Subor. 
dinate Judge’s judgment is that he foun 
that there was such an income, but the woid 
ing is not I admit very clear. 

It has been said that the defendant wil! 
have grent difficulty at this distance of time 
in proving what is necessarv. No doubt he 
will have great difficulty, and so far as | 
have seen the evidence, I doubt whether any 
decision on the point could be come to, But 
the defendant is himself to blame ; it is cleat 
from his written statement that he knew 
what he had to prove; and if his witnesses do 
not in the opinion of the Subordinate Judge 
prove it, he cannot complain if the judgment 
ig agniost him. 

All purchasers from a Hindoo widow know 
or ought to know by this time the extremo 
risk of such a transaction, and if they choose 
to ran it, and to buy, without consulting the 
next heirs, or without taking such further 
steps as would enable them ut some future 
time, should necessity arise, to prove that 
they made diligent and careful enquiry as to 
the existence of a legal necessity before buy- 
ing, they must take the consequences. The 
defendant here is rather in a worse position 
ns he is a purchaser from the origin§l buyer. 
However, if he considers that there is suffigi- 
ent evidence on the record to enable the Sub- 
ordinate Judge to decide that there was no 
income from Muddun Mohuw’s estate, and 
that the only way for the widow to perform 
the Gya shradh was to sell the land, he is 
entitled to ask for a remand for the purpose 
of supplying the omission. 

If the Subordinate Judge considers thaf, in 
respect of any of the three plots there is 
evidence sufficient, he will dismiss the plain- 
tiffs claim so far, it being, I considgr, a rea- 
sonable necessity according to Hindoo law 


» 428 


Civil? 
~~ ——- a ES 
that ẹ widow should perform her husband’s 
Gya shradh if circumstances render it practi- 
cable, and that she may for this purpose 
aliennte at least a portion of his estate. 

Costs will follow the result. 

Kemp, J.—I concor. 


The 21st April 1873. 


Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Omission of Parties—Fraud, 
Case No. 2 of 1873. 


Application for review of judgment passed 
by the Hon'ble Justices F. B. Kemp 
and F. A. Glover, on the 12th December 
1872, in Regular Appeal No. 45 of 1872. 


Brojo Gobind Doss, Plaintiff (Respondent) 
Petitioner, 


Versus 


Chand Ram Doss, Defendant (Appellant) 
Opposite Party. 


Mr. J. T. Woodroffe and Baboos Ashootosh 
Dhur and Kumlakant Sen for Petitioner. 


Mr, M. L. Sandel and Baboo Joy Gobind 
Shome tor Opposite Party. 


Though, under ordinary circumstances, a Court of 
Equity would not throw ont a enit merely becanse a 
n party had not been made a defendant, but 
would supply the omission, yet in this ense the Court 
dismissed the suit, holding that plaintiff had intentionally 
omitted a party and concealed facts relating to defend- 
ant, and had unfairly endeavored to sadile defendant 
with the entire responsibility of the claim. 


Glover, J—Tue judgment of which a 
review is now sought proceeded on one 
ground only, viz. that Raj Coomar not having 
been made a party to she suit the plaintiff's 
case ougpt to have been dismissed. There 
were certain observations made regarding 
tlfe way in which the Subordinate Judge had 
treated the evidence, but the decision of this 
Court was on the ground above stated, and 
on this point only ought we to consider the 
present application for review. 

It has been argued for the petitioner that, 
if we considered it necessary for Raj Coomar 
to be made a defendant in the cause, we 
ought to have remanded the case with direc- 
tions to have it retried in his presence, and 
that at any rate leave ought to have been 
given téthe plaintiff to briog a fresh suit. 
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The questions, whether we were correct 
in our reading of the plaint, and whether 
the plaintiff did or did not admit the correct- 
ness of the accounts, and what were the 
accounts referred to, need not be considered, 
at least not in the present stage of the case. 


Under ordinary circumstances, a Court of 
Equity would undoubtedly not throw out a 
plaintiff’s suit merely because a necessary 
party had not been made a defendant. It 
would rather supply the omission and have 
the cause tried in the presence of all interest- 
ed. The question is, was this a case in 
which the Appeal Court ought to have 
so acted. ° 


Now we thought, when the appeal was 
originally before us, that the plaintiff Brojo 
Gobind Dosa had not acted fairly in the 
matter, that he bad intentionally omitted and 
concealed facts relating to the défendant’s 
position in his service, and had endeavored 
to make him responsible for a deficit which 
was not his alone. And holding this opinion 
we could not consistently have sent back the 
case for retrial, Raj Coomar being made a 
party. We considered ita just punishment 
for the disingenuousness with which the 
plaintiff had brought his suit to dismiss 
it on the technical ground, and on this 
point nothing has been said by the learned 
Counsel for the petitioner to make us change 
our opinion. 

The same remarks apply to the petitioner’s 
application for leave to bring a fresh suit, It 
was because we considered the plaintiff to 
have acted unfairly in bringing bis suit 
ngainst Chaud Ram alone that we passed the 
order now complained of, and holding that 
belief it would be of course impossible for us 
to give permission to bring a fresh snit even 
if we had the power of doing so, which may 
perhaps be doubted. 

With regard to the provisions of Section 
850 of the Code of Civil Procedure which 
have been quoted agninst our decision, we can 
only say that in our opinion thé irregularity 
in not makiug Raj Coomar a defendant did 
affect the merits of the case very materially. 

It may be .that we misconstrued the plain- 
tiffs conduct in regard to his admission of 
the accounts, and that the accouat-books 
were not the things referred to, but this 
would not benefit the petitioner. Our 
remarks on this part of the cage had reference 
only to the Subordinate Judge’s conduct of 
the proceedings, and did not affect the ques- 
tron of non-joinder on which tlfp judgment 
turned. £ 
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On the whole, therefore, we do not 388 
that any sufficient ground has been made out 
for interference with our former order, and 
the application must be dismissed with 
costs, 


The 22nd April 1873. 


Present : 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Usufructuary Morigage—Forcible Dispossession 
—Act XIV of 1859 8, 15—Onus Probandi. 


Case No. 665 of 1872. 


Special Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Chittagong, dated the 30th December 
1871, affirming a decision of the Moon- 
sif of Putteah, dated the 27th June 1871. 


Sreemutty Pran Kishoree (Defendant) 
Appellant, 


VETSUS 


Chundee Churn Biswas and another 
(Plaintiffs) Respondents. 


Baboo Aukhil Chunder Sen for Appellant. 
No one for Respondents. ' 


An estate was mortgaged with tho stipulation that 
the interest of the mortgage-debt should be deducted 
out of the usufruct, and that if the profits fell short the 
mortgagor would make up the deficiency. After a time 
the mortgagor tendered the amount of the principal sum, 
and forcibly took possession of the property. The 


mortgagee sued to recover possession, and obtained a 
decree with weasilat. 


HE tp, that plaintiff might have sued under Act XIV 
of 1859 s. 15; but that suing as he did the onus was on 
him to produce the accounts, and show that something 
was due to him as interest. 


Jackson, J~~Wer think the decisions of 
the Courts below in this ense are erroneous. 
The plaintiffs" held the property in dispute 
by virtue of a mortgage, they having pot 
possession and the amount of interest Rs. 13 
and odd annas per cent. per annum being sti- 
pulated to be deducted out of the usufruct of 
the estateythe mortgagor agreeing that if the 
profits fall short he would make good that 
amount. It seems on the findings of the 
Courts below that the defendant tendered to 
the plaintiffs the amount of principal money, 
and forcibly took possession of the property 
on which the plaintiffs sued to recover pos- 
session oPit, The case having once before 
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come up in appeal before the District Cou: , 
a remand took place for enquiry as to whethe 
the full amount of interest due to the plein 
tiffs had been recovered up to the date o' 
ouster. ‘Thereupon it seems that the defend 
ant was called upon to show whether tl 
interest had been paid in full, and he havin: 
failed to do so possession was awarded to thi 
plaintiffs, and not only possession but wassi- 
lat. Now, the plaintiffs having 1ecovered 
the principal money due to them, and having’ 
had possession of the property with an 
assignment of the usufruct for the interest, 
the defendant mortgagor was entitled to 
demand possession of the estate. He did not do 
so in the regular way, but took the law in his 
own hands, and forcibly dispossessed ihe 
plaintiffs. Uuder these circumstances, if the 
plaintiffs thought fit to sue under Section 15 
Act XIV of 1859, they might obtain a 
decree on the ground of having been deprived 
of possession otherwise than by due course 
of law, but they did not bring any suit for 
that purpose, and it seems to us under this 
state of things that they were bound to 
produce the accounts and satisfy the Court 
that something still remained due to them 
on account of interest. The Lower Court has 
mistakingly placed the burthen of proof on 
the defendant. Its decision, therefore, must 
be set aside, and the case go back in order 
that the plaintiffs may bave a reasonable 
time to produce their accounts, Unless they 
show that something is due to them on account 
of interest their suit must be dismissed. 


The 22nd April 1873. 


Present: 


The Hon’ble Louis S. Jackson and Dwarka- 
nath Mitter, Judges. 


Act VIII of 1859 s. Y—Onus Probapdi. 
Case No. 679 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Jtoorshedabad, 
dated the 16th January 1872, modifying 
a decision of the Subordinate Judge of 
that district, dated the 25th May 1871. 


Messrs. O. B. Skinner and Co. (Defendants) 
Appellants, 


Versus 


Ranee Shama Soonduree (Plaintif) 
Respondent. 
A—63 
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Mr, R. T. Allan and Baloo Bhowanee 
Churn Dutt for Appellants. 


Baboos Mohinee Mohun Roy and Sreenath 
i Doss for Respondent. 


Where a defendant objects under Act VIII of 1859 

8. 7, that plaintiff omitted ın a former suit to include the 

rtion which he now claims, and in respect of which 

e then had a cause of action, the objection beug ong 
of fact, the burden of proof lies with the objector. 


Jackson, J.—It appears to us that the 
decision of the Lower Appellate Court in this 
case is correct. The suit related to some 
ehur land which the plaintiff alleged had 
formed as accretion to her estate by the reces- 
sion of the running river. She alleged that 
this land had become fit for cultivation, and she 
was entitled to take possession of it but was 
prevented from doing so by the defendants 
being beforehand with her, and having taken 
possession of and occupied the same. Her 
cause of action, she alleged, arose in the year 
1266. 

The objection of the defendants with which 
we have to deal at present is one under Sec- 
tion 7 of the Code of Civil Procedure. 
That Section requires a plaintiff to include 
the whole of his claim arising out of the 
cruso of action, but enables him to relinquish 
a portion of such claim with the view of 
bringing the case within the jurisdiction of any 
particular Court, It is then provided that, 
if the plaintiff should relinquish, or omit to 
sue for any portion of his claim, he is 
debarred from afterwards bringing a suit in 
respect of the portion so relinquished or 

omitted. i 

The dofəndant’s objection in this case was 
that the plaintiff had omitted in the previous 
suit to sue for the portion which she now 
claims, and in respect of which she then had a 
cause of action. It seems to us that this was 
objection of fact which, if the defendants 
“made, they were bound to support. It must 
be supposed that they made this allegation 
as of a matter which was within their know- 
ledge, and which they were capable of prov- 
ing, but it seems however that they have 
omitted ‘to give auy evidence on the point. 
The plaintiff on the other hand has given 
some evidence to show that the land had 
accreted subsequent to the date of that suit, 
for a Civil Court Ameen was called, and he 
deposed that the land now sued for bad not 
been in existencoat the time of his enquiries 
in the previous suit, and considering the 
nature of chur lands which are continually in 
courseeof formation, it is quite consistent 
with probability that after the lands had 
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formed and had been the subject of dispute 
between the plaintiff and the defendants, other 
lands had formed in extension of the former 
subject of dispute. Jn considering on whom 
the burthen of proof lay, we need only accept 
the test proposed by Mr. Allan, viz. as to who 
should fail if neither party offered any evi- 
dence. Now, as the objection taken by the 
defendants is one of fact, it is clear that if 
no evidence is offered the objection would 
fail. 

We may further observe that the Judge 
was about to proceed with the trial’ of the 
ease upon the other points arising in it, and, 
strictly speaking, this appeal ought not to have 
been made tillafter the final decision by 
him of all those points. 

The special appeal is dismissed with costs. : 


— 





@ 
The 22nd April 1878. 


Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and ‘the Hou’ble F. A. Glover, 
Judge. 


Grounds of Special A ppeal—Finding's—Admis- 


SIONS. 


Case No. 1112 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Patna, dated the 
27th March 1872, affirming a decision of 
the Moonsiff of Behar, dated the 31st 
August 1871. 


Chamroo Singh and another (Plaintiffs) 
Appellants, 


versus 


Tota Roy (Defendant) Respondent. 
Mr. Piffard for Appellants. 


| Baloo Gopal Lall Mitter for Respondent. 


The error of a Judgo, in stating that the rate admitted 
by the defendant ina rent-suit was the old rate shown 
in a former decision when the rates were different, was 
HELD to be no ground for special appeal, where a defend- 
ant admitted having held a certain quantity of land as 
bhaolee, but pleaded that it had been washed away by the 
river, and the first Court 1egaided the plea of submer- 
gion to be untenable, HELD, that this could not be treated 
as an absolute finding that there had not been diluviation 
of the land, and that the Court was not bound to fix 
upon that part of defendant's statement which contained 
the admission, and hold him lable for the rent of the 
bhaoles land. 


t 
Couch, C.J.—THE first grand of appeal 
states that the Judge has erred in stating 
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that the rate admitted by the defendant in 
the present suit, in respect of the nugdee 
land, is the old rate as shown by a former 
decision ; then it states the rate given by the 
former decision, and the rate given in the 
present suit. Now that is not a ground of 
special appeal. A special appeal can only 
be brought when the decision is contrary to 
some law or usage having the force of law, 
or there is a substantial error or defect in law 
in the procedure, or investigation of the case. 
If there is any such error as is described in 
the first ground of appeal, it is not an error 
in law at all; it is an error of fact, and can- 
not be a grouad of special appeal. If the 
Judge had really fallen into such a mistake, 
the proper course would have been to apply 
to him for a review of his judgment. 

The second ground of appeal is that when 
the defengant “admits having held 5 beegahs 
“and 5 cottabs of land as bhaolee, but pleads 
“that they have been washed away by the 
“river, which pler the Court of first instance 
“held he had failed to establish, then your 
“ petitioner was entitled to a decree on 
“account of the rent of the bhaolee land 
“ aforesaid,” that is, on account of the 6 
beegahs dnd 5 cottahs. . 

It appears that the defendant in the first 
part of his written statement absolutely 
denied that he held any bhaolee land. He 
afterwards stated that there were 5 beegahs 
and 6 cottahs of bhaolee land formerly held 
by him, and which had become submerged. 

The Moonsiff as to that says that this plea 
of the land being submerged seems to be 
untenable, and that it is quite inconsistent 
with reason, and that no reliable evidence has 
been adduced by the defendant on that point 
that the bhaolee land only had been diluvi- 
ated. 

We think it is unfair to the defendant to 
treat this as an absolute finding of the Court 
that there had not been a diluviation of the 
land as he alleged. No doubt he failed to 
prove his allegation ; but the Court was not 
bound, considering the whole of his written 
statement, to ñx upon that part which con- 
tained the admission as to his having held 
5 beegahs and 6 cottahs of bhaolee land, 
and to treat him as liable to pay the rent 
of it. Is might have been used as evidence 
against him for what it was worth. Perhaps, 
looking at the nature of the written state- 
ment, it was not worth much, and it would 
not be fair to attach such weight to it as to 
allow it tẹ form part of a ground of special 
appeal. At iny raté, to enable the Court to 
aot upon it, and pass a decree against the 
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defendant for the rent of that quantity c 

land, it would be necessary for the presov 

appellant to show that in point of law, 4l, 
Judge was bound, upon seeing that th: 
defendant had failed to prove hie allegatio 
as tothe diluviation, to take the other ju 

of the admission as conclusive upon the fc 

of his holding that quantity of bhavle< 
land, go as to make him liable for the rent of 
it, We think the Judge was not bound t 
do that. There is no law which obliged, 
him to do it; he was at liberty to give sicu 
effect to the admission as he thought right. 
The plaintiff ought-to have given, as the 
Court said, some evidence of the quantity 
of bhaolee land held by the defendut 
When he asked the Court for a decre. 
against the defendant for the rent of bhaolri 
land, he ought to have given the Court th: 
materials which would have enabled it t» 
give a proper judgment upon that mattcr. 
We do not see any ground for the special 
appeal, It will be dismissed with costs. 


The 22nd April 1873. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chie; 
Jusitce, and the Hon’ble F. A. Glover, 
Judge. 


Joinder of Causes—Act VIII of 1859 s. 8— 
Jurisdiction. 


Case No. 1020 of 1872. 


Special Appeal from a decision passed by 

the Officiating Judge of Tirhoot, datcd 
the 15th April 1872, affirming a decision 
of the Moonsiff of that district, dated the 


20th December 1871. 


Lalla Bhugwan Sahoy and others (Plaintiff: ) 
Appellants, 


° 
VErsusS 


Sungessur Chowdhry and othirs 
(Defendants) Respondents. 5 


Mr. R. E. Twidale for Appellants. 
No one for Respondents. 


Two causes of action, one by plaintiff as purchaser «í 
arrears of rent, and the other for rent due, were held to 
be properly jomed in one suit cognizable by the Civil 
Court without any such distinction as that of differc it 
Bides of the Court; the case to be decided accordmg to 
the law of limitation or other law applicable to tue 
different parts of the claim. 


Couch, C.J.—In this case there eappenr. 
to be two causes of action. Ono for two 
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years’ rent by tho plaintiff as the purchaser 
of the arrenrs of rent, due in respect of those 
yews, the purchaser in fact of a debt for 
which he must sue in the Civil Court, and 
it is not a suit for rent due to the plaintiff. 
The other is a cause of action for what.may 
be correctly described as rent. Now the 
Civil Courts have jurisdiction in both suits. 
They have always had jurisdiction in a suit for 
the first cause of action, and now they have 
gurisdiction in a suit for rent. Then the law 
provides in Section 8 of Act VILI of 1859 
that * causes of action by and against the same 
“ parties, and cognizable by the same Court, 
“may be joined in the same suit, provided 
“the entire claim in respect of the amount 
‘for value of the property in suit does not 
‘exceed the jurisdiction of such Court.” 
And these causes of action being now cogni- 
zabie by the Civil Court they may be joined 
in one suit. Both the Lower Courts were 
clearly wrong in considering that the suit 
ought to be dismissed because it was not a 
suit for rent, and ought to be brought on 
what they apparently considered to be 
another sideof the Court. According to the 
judgment in the XIX Weekly Reporter, 
page 160, there is no such distinction of one 
side of the Court and another. If this suit is 
cognizable by it, the Court is to try it, apply- 
ing to the different causes of action, the law 
which is applicable to each—the law of limit- 
ation or other law—and is to decide the case 
according to the law applicable to the 
different parts of the claim. The decrees of 
both Courts must be reversed, and the suit 
must be remanded to the Moonsiff for trial. 
The costs of the suit will follow the result. 


+ 


Tho 22nd April 1873. 


Présent: 


? 
The Hon’ble Sir Richard Couch, Kt., Chief 
“ Justice, and the Hon’ble F. A. Glover, 
Judge. > 


Deed of Sale— Construction. 


Case No. 1019 of 1872. 


Special Appeal from a decision passed by 
the Officiating Judge of Tirhoot, dated the 
4th April 1872, reversing a decisionof the 
Subordinate Judge of that district, dated 
the 18th December 1871. 


r 


Cheetun Lall (Plaintiff) Appellant, 
VETSUS 


Chutterdharee Lall and others (Defendants) 
fiespondents. 


Messrs. Lingkam and R., E. Twidale for 
Appellant. 


Baboo Mohesh Chunder Chowdhry for 
Respondents. 


In constrojog a deed of sale where the terms are 
ambiguous, the conduct of the parties immediately after, 
and acting upon the deed is at Aportant; such con- 
duct being sometimes (ns in this instance) the only 
means by which the Court can know how the price of 
land was fixed. 


Couch, C.J.—On the 2nd of February 
1866, the plaintiff sold to the d@fendant 4 
anng out of 8 annas of the entire 16 
annas of the mouzah named in the deed of 
sale. To the description of it therein were 
added the words “known in the mofussil, set- 
tled in the year 1197,” and after general words 
calculated to pass all the various appurte- 
nances of the mouzah there is an exception 
of “ancient charitable lands.” The plain- 
tiff says that the defendants took possession 
of six beegahs and a half of land on the 25th 
of September 1866 under color of this deed 
of sale, and he now seeks to recover that 
quantity of land upon the ground that it was 
not included in the deed. 


It does uot appear when the defendants 
took possession of the part of the land sold 
which the plaintiff does not dispute passed 
by the deed of sale; but we think we are 
entitled to assume that possession was taken 
of allat one time, and that in fact the defend- 
ants took possession in September 1866 of 
the property which they at the time supposed 
was included in it, and which they had 
become entitled to by it. . 

Then the plaintiff brings his suit on the 
6th of Jantary 1871, claiming: possession of 
the six beegahs and a half, nnd wassilat for 
the whole period of nearly five years, there- 
by showing that the defendants had been in 
possession during all that time of the six 
beegahs and a half, as well os of the other 
land comprised in the deed. The plaintiff 
cannot now suggest anything to the contrary 
of that because be founds his claim upon the 
defendonts being in possession. Under these 
circumstances, it is for the plaintif to show 
that the six beegahs and a balf did not pass 
to the defendant by the deed of “sale. 
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The Judge of the Appellate Court, whose 
decision is final as to the facts of the oase, 
finds distinctly that there is no land, except 
possibly one beegah, of the description men- 
tioned in the exception ‘‘ancient charitable 
lands.” He is a gentleman, we understand, 
of considerable experience in that part of 
the country, and we think, when he says 
that this is a kind of exception which is 
made use of commonly in deeds of gale, it 
must be taken that he is saying what is cor- 
rect, and that he understood what was ordi- 
narily meant by such an exception. He 
finds that there is no land which would come 
within the exception. 

Then does the plaintiff show that these 
six beegahs and a half did not pass by the 
deed of sale. The introduction of this ex- 
ception to some extent indicates that the 
parties cgnsidered that,everything coming 
within the description of the mouzah would 
pass, and that it was necessary to except 
lands of this description. The words “ set- 
tled in 1197” cannot fairly be read as cutting 
down the other part of the description and 
making it to mean a gale of the mouzah as 
it was settled in 1197. If the words “as it 
was settled” had been used, it might fairly 
have been said that they were an essential 
part of the description of what was sold. 
Bat we consider that the words “ settled in 
1197” as they occur in this deed are not an 
essential part of the description of the land. 
They are merely an additional description, 
but not one which qualifies or controls the 
description before given, and limits it to what 
was settled in 1197. That appears to us to 
be the plain meaning of the language of this 
déed. 

Of course we are applying to this deed 
the rules of construction which we should 
apply, not to a technical English deed but 
to any ordinary instrument drawn up even by 
the parties themselves. This is not a ques- 
tion of technical construction. We think 
the meaning cannot be cut-down,in the way 
that was contended for. 

Bat, supposing that these words are ambi- 
guous, and may be read in that way, we have 
what is a very significant and important fact, 
namely, that the defendants acted upon this 
deed according to the meaning that it would 
pass all the mouzah with the exception of 
ancient charitable lands. They took posses- 
sion accordingly, and it does not appear that 
any objection was made to their doing so 
until this þuit was brought. The conduct of 
the parties isvery important—conduct imme- 
diately after and acting upon this deed, not 


conduct long after and independent of it. 
It wasthe taking possession under this in- 
strument of sale, and so far as it appears.nv: 
disputed for nearly five years. The pluintif’ 
might have shown the contrary if it could b 
done. He now seeks to get back the sis 
beegahs and a half, and his case being tha’ 
that part of the land was not sold, he is bonu’ 
to make it out clearly. We bave no menus 
of knowing how the price of the !and was 
fixed, but from the conduct of the parties, it, 
would seem that the defendants thought 
they were giving their money for the whole 
of the land for that which they took posses- 
sion of. The plaintiff ought to have satis- 
factorily shown that it was not intended that 
the six beegahs and a half should pass. 

We think the decision of the Appellate 
Court is right, and that the appeal ought to 
be dimissed with costs. 


The 22nd April 1878, 


Present: 


The Hon’ble Louis S. Jackson and Dwatka- 
nath Mitter; Judges. 


Deed of Compromise— Construction. 
Case No. 745 of 1872. 


Special Appeal from a decision passed by 
the Officiating Additional Subordinate 
Judge of Chittagong, dated the 10th 
February 1872, revérsing a decision of 
the Moonsiff of Satkalya, dated the 28th 
September 1871. 


Mahomed Hashim and another (PlSintiffs) 
Appellants, 


Versus 


Hossein Ali and others (Defendants) 
Respondents. 


Baboo Aukhil Chunder Sen for Appellants. 


`y 


Baboo Grija Sunkur Mojoomdar for 
Respondents. 
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T Cags.—A sut for a knbooleut having been brought in 
the Revenue Court, a deed of compromise was filed in 
the suit, in which it was stipulated that a certain sum 
wowld be paid by the defendants to the zemindar as rent 
of four kanees of land including homestead after mutation 
of names, that Ra, 15-8 on account of outstanding 
balance and charges connected with the rents would be 
paid to plaintiffs within a month, and that in default the 
defendants would have no iight to the lands specified. 
The defendants having failed to fulfil the conditions, 
plaintiffs executed their decree and realized from them 
the balance above-mentioned, and haying sued them for 
the rent ‘obtained a decree. Plaintiffs then brought 
this suit to recover possession, in virtue of itmames 
etight, of the land on the ground of non-fulfilment of 
the conditions of the compromise, ‘The first Court 
geve them a deciee, which the Lower Appellate Court 
reversed holding that the deed merely imposed a penalty 
with a view to punctual payment: 


TELD, that as what the defendants had to do was of 
a perpetually een | nature, and no action which the 
Cowt might take would be effectual ın preserving the 
plaintiff from being sued by the zemindar, the intention 
was that the terms should be strictly enforced on failure 
to perform the conditio and that the defendant 
should be obliged to surrender the lands, 


Jackson, J——THERE appears to Ve no 
question that the deed of compromise relied 
on by plaintiff in this case was really 
executed. The sole question that remains is 
whether the condition specified in that deed 
is one which ought to be, and must be carried 
out, or should be dealt with as a mere penalty 
held out in terrorem in case of failure by the 
defendant to comply with the terms thereof. 
It is also clear that the defendant has failed 
to comply with those terms. He has not 
paid to the plaintiff the sum stipulated therein, 
nor has he got his name registered in the 
gemindar’s serishtah, the consequence of 
which has been that, although plaintiff has 
given up the land, he has been sued for rent 
by the landlord. ‘The Subordinate Judge 
reversing the decision of the Moonsiff has 
held that the conditions stated in the deed 
merely imposed a penalty with a view to the 
punctual enforcement of the terms. 


Nowe if the acts tô be done by the defend- 
ant wore of such a nature that the Court by 
interfering once for all could compel the 
execution of those terms, we should not be 
inclined to disturb the decision of the Court 
below, but that which the defendant had to 
do was of a perpetual recurring nature, and 
no action which the Court might take would 
be effectual in preserving the plaintiff from 
being sued and harassed by the zemindar, 
It seams to us in this state of the facts that 
the intention of the parties was that the 
terms in the deed should be strictly enforced 
on failure to perform the conditions therein 
stated, and that the defendant should there- 
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fore be obliged to surrender the land which 
was given him on certain conditions. The 
judgment of the Lower Appellate Court is 
reversed, and that of the first Court restored 
with costs. 
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The 28rd April 1878. 


Present : 


The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble Louis 8. Jackson 
and Dwarkanath Mitter, Judges. 

é 

Benamee and Beneficial Purchasers—Suit for 
Possession—Property in different Districts— 
Ezecution-Sale— Certificate under Act VIII, 
1859 s. 286—Error of Procedure. 


Case No. 12 of 1872. 


Regular Appeal from a decision passed by 
ihe second Subordinate Judge of 24- 
Pergunnahs, dated the 12th October 
1871. 


Kalee Prosunno Bose (Plaintif) Appellant, 


Versus 


Dinonath Bose Mallick (Defendant) 
Respondent. « 


Mr. J. T. Woodroffe and Baboos Mohesh 
Chunder Chowdhry and Anund Chunder 
Ghossal for Appellant. 


Mr. Advocate-General and Baboos Sreenath 
Doss and Bhugobutty Churn Ghose for 
Respondent. 

In a suit to recover possession of pr which was 


purchased by one party in the name of another, the real 
purchaser ought, by the rule of Courts of Equity, to be a 
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coplaintiff. Where this is not the case, a decree obtained 

by the plaintiff may be reversed on appeal as the real 

dashes? not having been a party would not be bound 
y such decree, 


Where an estate, which is entered on the towjee of 
the Collectorate of a district, consists of villages of which 
only the greater number ore situated within that dis- 
trict, it may, for the purposes of attachment and sale in 
execution of a decree, be considered as wholly situated 
in that district, and be so dealt with by the Distiict 
Court. 


Where a decree has been executed by a Court other 
than that by which it was passed, the title of the pur- 
chaser may notbe avoided by showing that there was 
property of the judgment-debtor within the jurisdiction 
of the Court that passed the decree which might have 
been attached and sold. Strictly speaking until the 
latter property was sold, the certificate under Act VILE of 
1859 Section 286 sheuld not have been granted; but the 
error though ground for an appeal does not make void 
the certificate. 


Couch, C.J.—Tue facts of this case are 
that the Land Mortgage Bank having obtain- 
ed a decree in the Court of 24-Pergunnahs 
against Hubeebul Hossein and his , wife 
Doreeutunnissa Bibee for Rs. 2,48,991-4, 
principal and interest, and Rs. 4,493-12, 
costs and interest, applied to that Court for 
execution of the decree by attachment and 
sale of a dwelling-house and land in Bhowa- 
nipore in z'llah 24-Pergunnahs, and of 
property described as Lot Khosdaha, Per- 
gunna Khosdaha, in Towjee No. 298, in 
Zillah Nuddea, the Government revenue of 
which is Rs. 11,261-11-4. On the 25th of 
August 1869, it was ordered that the pro- 
perty situated within the local jurisdiction of 
the Court of 24-Pergunnaohs should be 
attached. On the 26th of August, the Land 
Mortgage Bank by its manager petitioned 
the Judge that the property in 24-Pergun- 
nahs should be sold, and a certificate be 
granted as regarded the property situated in 
Zillah Nuddea, for the attachment and sale 
thereof in that zillah, On the Ist of Sep- 
tember it was ordered by the Judge of 24- 
Pergunnahs that the original certificate, copy 
of the decree and copies of the two petitions, 
should be seht to the Judge of Zillah Nud- 
dea, nnd the case should be struck off from 
the file of the cases pending decision in that 
Court. The attachment and sale of the pro- 
perty in 24-Pergunnahs was not proceeded 
with. The striking off the file of the Court 
seems toehave been improper, aud we fear 
was caused by the very prevalent desire to 
show as few pending suits as possible. The 
certificate of the Judge of 24-Pergunnahs, 
dated the Ist of September, states that no 
portion of the amount of the decree had been 
realized by enans of that Court. The Land 
Mortgage Bank thereupon applied to the 
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Subordinate Judge of Nuddea for execatic ı 
of the decree by attachment and sale of th 
right, title and interest of the judgment-dglt- 
ors in “ Kismat Khosdaha lying withu 
“ Thannah Gyeghatta, Mehal No. 298 of th 
“ Towjee of the Collectorate of this zillal 
“ the Government revenue of which is R- 
* 11,261-14-4, and which is recorded in thy 
“name of Hubeebul Hossein.” It wa: 
accordingly attiched and sold by auction te 
the respondent for Rs. 3,00,100. ; 

Kismut Khosdaha consists of 60 mouzahs, 
18 in Zillah 24-Pergunnahs and 42 in Zillah 
Nuddea, the whole being entered in the 
Towjee of the Collectorate of Nuddea a: 
“ No. 298, Pergunnah Kismut Khosdahn, 
“ Talookdar Hubeebul Hossein, Government 
“revenue Rs. 11,261-14-4.” Hubeebul 
Hossein applied under Section 256 to have 
the sale set aside ; and the case was tricd on 
the 14th of April 1870, when the Subordı- 
nate Judge of Nudden ordered that the salc 
should be confirmed. Among the pleadeis 
present on behalf of Hubeebul Hossein wus 
Baboo Kedar Nath Bose. 

The plaintiffs case is that the Nuddea 
Court had no power to sell the 18 mougabs 
situated in 24-Pergunnahs, and that the sule 
of them was void. He alleges in his plaint 
that Hubeebul Hossein, in. consideration of 
Rs. 5,090, absolutely sold to him on tho 
19th Magh 1277 (81st January 1871) what- 
ever rights and interests he had in those 
mouzaohs. But the evidence of Kedar Nath 
Bose, who was examined as a witness for the 
defendant, and who says that he was Hubeebul 
Hossein’s pleader in almost all cases, shows 
that he was the real purchaser. He says he 
and the plaintiff, who is his cousin, are living 
jointly, and the property, if recovered, will 
become their joint property. It has becn 
objected for the respondent that the suit 
ought to have been dismissed, because thio 
plaintiff was not the real purchaser. hf 
Fuzeelun Bibee v. Omdah Bibee, XgWeekly 
Reporter, 469, it was held that, where 
a purchase was made in the name of another, 
the real purchaser must be the plaintiff, and 
the suit cannot be maintained in the name uf 
the other person. Taking the evidence of 
Kedar Nath Bose to be entirely true, he 
ought, by the rule of Courts of Equity, to 
have been a coplaintiff ; and for his not heing 
so, the decree might be reversed on an 
appeal; the reason being that Kedar Nath 
Bose will not be bound by the decree in this 
guit. 

We think this would be a sufficiente reason 
for our dismissing this appeal, A false case 
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as te the purchase has been put forward in 
the plaint; and wé have little doubt that 
thig was done designedly, and in order to 
conceal the part which Kedar Nath Bose had 
taken in the transaction. It is however 
desiiable that the case should be decided on its 
merits. We think the Nuddea Court had 
power to sell the whole estate, and that, for 
the purposes of attachment and sale in exe- 
cution of a decree, it must be considered as 
ewholly situated in Zillah Nuddea, If the 
Court of 24-Pergunnahs gold the 18 mou- 
zahs, it would have no power to apportion 
the Government revenue. The purchaser 
would be liable to pay the whole, and would 
be involved in constant disputes with the 
owner of the other mouzahs. Selling the 
estate thus in parts would greatly lessen the 
price that could be got for it, to the injury 
either of the decree-holder or the judgment- 
debtor, but possibly to the benefit of specu- 
lative persons, such as the pleader Kedar 
Nath Bose seems to be in this instance. 
Unless the law is imperative this ought to be 
avoided: The Code of Civil Procedure has 
no special provision for such a case as this ; 
& Part of an estate’ in Section 149 means, 
we ibink, an aliquot part of an estate, which 
must frequently be attached and sold. In 
the proceeding in the Nuddea Court, it was 
possible to follow the directions of the Code 
as to making known the prohibitory order 
(Section 239) ond as to sales (Sections 248, 
249) and they have been followed. There is 
no direction in the Code to the contrary of 
this proceeding ; and it appears to us that 
the estate may, as we have said, be consider- 
ed as wholly in Zillah Nuddea. Then, so 
considering it, was the Nuddea Court author- 
ized to sell? Section’ 284 says that a decree 
which cannot be executed within the juris- 
diction of the Court, whose duty it is to exe- 
cute it, may be executed within the jurisdic- 
*tion of any other Court in the manner follow- 
ing. g Jo plaintiff (Section 285) may apply to 
the botri, whose duty it is to execute the 
decree, to transmit a copy of it with a certificate 
that satisfaction of it has not been obtained 
by execution within the jurisdiction of that 
Court. It will be observed, it is not, that the 
decree caunot be executed. The Court 
(Section 286), unless there be any sufficient 
reason to the contrary, is to cause the certi- 
ficate to be prepared and transmitted to the 
Court which is to execute the decree ; and 
(Section 287) the copy of any decree or order 
for execution, when filed in the Court to 
whicheit has been transmitted for execution, 
is to have the samé effect as a decree or order 
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for execution made by that Court. There 
was a certificate of the Judge of 24-Pergun- 
nahs that the amount of the decree had not 
been realized by means of that Court. It 
was made upon the application of the plain- 
tiff (The Land Mortgage Bank) in accord- 
ance with Section 285, and there was a decree 
to be executed. Thase to fucts were sufi- 
cient to give the Court of 24-Perguuonahs 
jurisdiction to grant the certificate. Strictly 
it ought not to have been granted until the 
house and land in 24-Pergunnahs had been 
sold; but this error does not make the certi- 
ficate void, aud avoid the proceeding in the 
Nuddea Court. There is a wide distinction 
between a proceeding without’ jurisdiction, or 
in excess of jurisdiction, and erroneous pro- 
ceeding in a matter within jurisdiction. The 
latter is a ground for an appeal and one was 
presented ; but not till the 15the of June 
1870, after the time allowed by law. In the 
case in LX Weekly Reporter, 346, there was 
an appeal, and we understand the language 
of the Court in the judgment as used with 
reference to the case before it, We do not 
think the learned Judges intended to lay 
down that where a decree has been executed 
by a Court other than that by which it was 
passed, the title of the purchaser may be 
avoided by showing that there was property 
of the judgment-debtor within the jurisdic- — 
tion of the Court that passed the decree 
which might have been attached and sold. 
The judgment indeed goes so far as to say 
that it is only when the decree cannot 
be executed against the property or per- 
son of the judgment-debtor that it may be 
sent to another Court for execution. ‘This 
would render it necessary in all cases before 
a decree is sent to another Court for execu- 
tion for the sending Court to enquire whether 
the defendant can be arrested, and if he can, 
to refuse the application. We believe if has 
not been the practice to do this. We are 
of opinion upon the facts of the case that 


‘the decree ef the Lower Court is right ; aud 


the appeal ought to be dismissed with costs. 


CRIMINAL 


The 29th November 1872. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Act XLV of 1860 s. 289—Danger to Persons. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Mymensingh. 


Ch and Manal, Petitioner. 


The High Court refused to interfere with an order 
passed under s. 289 of the Penal Code by a Ma- 
gistrate fining the owner of a pony which had been tied 
negligently, which was running about loose in a crowded 
bazm, and thereby endangering the lives and lLmbs of 
persons,—that Section ref g not only to savage 
animals, but to any animal, 


Reference.—TuHEe Deputy Magistrate of 
Jamalpore, Mr.‘ Donough, seeing a pony 
galloping about loose on the public road, 
caused the animal to be seized, and ordered 
the owner to be produced before him in Court. 
His sanction for this he explains was Section 
68, Code of Criminal Procedure. 

Brought before the Court, the owner, no 
depositions on solemn affirmation having been 
recorded, was called on to show cause why 
he should not be punished under Section 289 
of the Indian Penal Code. 

The owner pleaded that the animal had 
been tied up, but had broken loose from his 
fastening. ; 

This was considered unsatisfactory, and 
the accused was summarily punished with a 
fine of Rs. 10, or, in default, with simple 
imprisonment for 10 days. j 

The Deputy Magistrate, Mr. Donough, in 
explanation states that, na the case was one 
under Chapter XV, he did not consider any 
formal or lengthy proceedings necessary. 

I submit that the Deputy Mogistrate’s 
order should be set aside on the following 
grounds :— 

1st. —Because the arrest of the owner of the 
pony was illegal, no offence having been 
committed; and the proceedings held on the 
trial were equally so. 

2nd.—Becfuse a pony is not an animal by 
disposition or nature so ferocious nnd danger- 
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ous ag to be within the purview of Section 
289; and that it cannot with reason be aail 
that, owing to the pony in question being loos3 
even in a thoroughfare, that there “was an7 
probable danger to human life, or any pro- 
bable danger of grievous hurt from suci 
animal,” 


Judgment of the High Court. 


Glover, J.—We see no reason to interfer: 
in this matter. Section 289, Penal Code 
does not refer to savage animals alone, but te 
any animal ; and itis quite possible that : 
pony ranning away through a crowded bazar, 
albeit a perfectly good-tempered beast on all 
ordinary occngions, would create a most pio- 
bable danger to the lives or limbs of the men, 
women, and children walking on the rond. 

In this case it is found as a fact, which we 
must of course accept, that the owner of the 
pouy negligently omitted to fasten the animal 
securely, and that at thb time the pony wus 
galloping about loose the bazar was crowded 
with people, 


The 29th November 1872. 
Present: 


The Hon’ble F. B. Kemp and Dwarka- 
nath Mitter, Judges. 


Act XXY of 1861, ss. 284 and 293—Surety— 
Recognizance—Breach of the Peace— Forfei- 
ture of Bond—High Court. 


(Miscellaneous Cases). 
Nilmadhub Ghosal and others, Petifoners. 


Judoonath Roy and others, Petitioners. 


Baboos Chunder Madhub Ghose and 
Romesh Chunder Mitter for Petitioners. 


A Magistrate should have due regard to the circum- 
atances of the case and the means of the parties when 
fixing the amount in which the sureties should be 
bound in a case under s. 284 of the Code of Criminal 
Procedure. Under the provisions of s. 293, a Magis- 
trate cannot direct the forfeiture of a portion of tho 
penalty. f 

Where the amonnt of the recognizances were wholly 
out of proportion to the nature of the dispute, and to 
the means of the parties, the High Comt held they 
conld not interfere, but the Government might be moved 
in the matter, 
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Kémp, J.—Tuuse two petitions, namely, 
the petition of Nilmadhub Ghosal and 
oth®rs, and that of Judoonath Roy and others, 
have been considered together, and one judg- 
ment will govern the two petitions. Jt 
appears that a dispute existed between 
Baboo Mudun Lal on one side, and Thako 
Monee on the other side, respecting a chur. 
The Magistrate, acting on the information 
obtained by him upon the petition of Nil- 
*madhub Ghogal, and the Police report of 
Thannah Kulna, proceeded, under Section 282 
of the Criminal Procedure Code, to call upon 
the parties to attend aud show cause why 
they should not be required to enter into a 
boud to-keep the peace. Subsequently, in 
the case of Nilmadhub Ghosal and others, 
two witnesses were examined, and the Magis- 
trate thought proper to bind down Thako 
Monee in the sum of Rs. 50,000, Nilmadhub 
Ghosal in the sum of Rs. 10,000, Ram 
Tarun Chatterjee in the sum of Rs. 10,000, 
and Peeroo Sheikh, Aizuddee Sheikh, and 
Shookmoyee Moochee in the sum of Rs. 
1,000 each. The other party, namely, Judoo- 
nath Roy and others, were bound down in 
the same sums and in the same proportion. 
In their case it does not appear that any 
wituesses were examined, but ıt 18 clear from 
the record that, on their applying for the 
issue of summons, summons was issued, and 
on the 9th of September, when the case was 
tuken up, the Deputy Magistrate records au 
order to the effect that the petitioners, 
namely, Judoonath Roy and others, were not 
willing to have any witnesses examined, and 
that they would not produce any witnesses 
for examination. Subsequently, the parties 
were bound down to keep the peace ; and 
after the execution of the bonds, an unlaw- 
ful assembly took place, the circumstances 
attending which seem to us to have been of 
wm very tiivial character. It appears that the 
selves of Mudun “al Baboo went to the 
cutcherfy of Thako Monee, and sacrificed a 
goat there, danced before the cutcherry, 
and did other acts which were calculated to 
offend Thako Monee and her partisans. 
Subsequently, on the same day, on the re- 
turn of Judoonath Roy and others from the 
river side, Thako Monee’s party by way of 
retaliation seized the goats, and assaulted 
the servants, of Mudun Lal. Both parties 
appear to have been convicted under Section 
143 of the Penal Code; and as there were 
no circumstances of a serious character 
attendiag this disturbance, the Magistrate 
thought fit to sentence the men of one party 
to only two weeks’ imprisonment with fine, 
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and the other party to one week’s imprison- 
ment, Against this conviction no appeal 
was preferred. The Deputy Magistrate 
then proceeded under the: provisions of 
Section 298 to enforce the forfeiture of the 
sums covered by the bonds. The total sum 
covered by these bonds amounts to sométhing 
like one and a half lac of rupees. We have 
not been shown that the Deputy Magistrate 
exercised a sound discretion under Section 
284 in fixing the amount in which the sure- 
ties should be bound. Under that Section, 
we think that it was his duty to have had 
due regard to the circumstances of the case 
and the means of the partie8. However, be 
that as it may, under Section 293 the 
Deputy Magistrate recorded the grounds of 
proof under which he considered that the 
sums covered by these bonds had been for- 
feited, and he directed the parties fo pay the 
penalty thereof or to show cause why it 
should not be paid. Now, as already ob- 
served, in the case of Nilmadhub Ghosal and 
others, two witnesses were examined ; in the 
case of Judoonath Roy and others, no wit- 
nesses were examined, but that was the fault 
of the petitioner, and not of the Court. 

In appeal to this Court, the main grounds 
taken are that the Deputy Magistrate has 
relied entirely upon the evidence in the case 
under Section 143, and that he has not paid 
any attention to the additional evidence 
which was adduced on the part of Nilmadhub, 
and that therefore the provisions of Section 
293 have not been complied with ; and the 
second ground was that the Magistrate ought 
not to have ordered the forfeiture of the 
whole amount. 

With reference to the first ground, we 
have already shown that the Deputy Magis- 
trate did take evidence in the case of Nil- 
madhub, aud that he was not wrong in say- 
ing that the other party, namely, Judoonath 
and others, took no steps wlfatever to ad- 
duce evidence to show cause why the peualty 
covered by the bonds should not be enforced. 
Section 293 enacts that, whenever it may be 
proved, that is to say, proved by evidence 
taken in the presence of the parties before 
a Magistrate, that any recognizance or 
other bond taken under this, Chapter 
has been forfeited, he shall record the grounds 
of such proof, and shall call upon the 
person bound by the boud to pay the penalty 
thereof or to show cause why it should 
not be paid. In this case, th} Deputy 
Magistrate did record the greunds of such 
proof, and he states that it bas been proved 
in the case of unlawful assembly that 
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these parties did commit a breach of the 
peace subsequent to the date on which they 
executed these penalty bonds. In the case 
of Nilmadhub, we cannot say that the Deputy 
Magistrate did not consider the additional 
evidence adduced by that party. Now, in 
the Fall Bench case to be found in Vol. XII, 
Weekly Reporter, Criminal Rulings, the late 
Chief Justice, Sir Barnes Peacock, observes 
that it appeared to him that, before a person 
can be called upon to give a bond to keep 
the peace, the Magistrate must adjudicate on 
the question as to whether there is reason- 
able ground for believing that he is likely 
to commit a bfeach of the peace, and that 
he must adjudicate on that point in the way 
in which he must adjudicate in all other 
cases,—after taking evidence in the presence 
of the person charged and giving him an 
opportun*ty to cross-examine the witness. 
In that judgment, a distinction was made 
between a call by a Magistrate under Sec- 
tion 282 for a person to show cause why he 
should not enter into a bond to keep the 
peace, and the case in which a Magistrate, 
after hearing any evidence that may be ad- 
duced on the part of the person called upon 
to show cause, directs that person to enter 
into recognizances. Now, in this case, the 
Magistrate, although he proceeded in the 
first instance under Section 282 upon the 
petition of Nilmadhub and the report of the 
Police officer, he subsequently, after giving 
the parties un opportunity to show cause and 
directing them to enter into recognizances to 
keep the peace, acted on legal evidence taken 
in the presence of the parties, in addition to 
the report of the Police and the petition of 
Nilmadhub. 

With reference to the second objection, 
namely, that the Magistrate ought not to have 
-directed the forfeiture of the whole amount 
covered by the bonds, we have been referred 
to the case tf Jehan Bux, reported in Vol. 
XV, Weekly Reporter, page 88. In that case 
Mr. Justice E. Jackson made tHe following 
remarks :—‘“‘ It is not necessary, then, to con- 
“sider the question whether, when recog- 
‘‘nizances are forfeited, the Magistrate is 
“bound to forfeit the whole amount of the 
“bond ;” and that “it is only the Govern- 
“meut which can reduce the sum to a 
‘“ penalty corresponding to the breach of 
“the peace which hns taken place ;” and 
the learned Judge goes on to say that he 
“ should {esitato very much before coming 
“to any“sueh conclusion, notwithstanding 
“the deeision of the Bombay High Court 
“to the’coutrary.” Mr. Justice E, Jackson 
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passed no decision on the point, but there is, 
as he observed, the decision of the Bombay 
High Court taking a different view. «We 
think that, under the provisions of Sec- 
tion 298, the Deputy Magistrate could not 
direct the forfeiture of u portion of the 
penalty. The Section distinctly says that 
after recording the grounds of such proof, 
the Magistrate shall call upon the person 
bound to pay the penalty of the bond, or to 
show cause why it should not be paid. Is 
this case, we think that the amount of the 
recognizances 18 wholly out of proportion tc 
the nature of the dispute which appears tc 
us to have been a petty one; and it is also 
having due regard to the circumstances o'' 
the case and the means of some, if not, o' 
all the parties, very excessive. The disturb 
ance which took place was a very trivia: 
one, as already stated in our judgment ; anc. 
we have no doubt that, if the Government are 
moved in the matter, the Government wil! 
probably not think fit to enforce in thi; 
case the forfeiture of this very large sum. 
This Court is unable to interfere, as no layz 
has been made out. 
We therefore reject this application. 


The 29th November 1872. 
Present : 


The Hon’ble F. B. Kemp ond Dwarkanat 
Mitter, Judges. 


Act VII of 1869, 8. 132A—Disposal of Proper- 
ty— Jurisdiction. 


(Miscellaneous Case). 


Rash Mohun Goshamy and another, 
Petitioners, 


VETSUS 
Kali Nath Raha and another, Opposite Parti 


Baboo Grish Chunder GhogeNr 
for Petitioners. 


Baboos Nullit Chunder Sein oud Shoshie 
Bhooshun Sein for Opposite Purty. 

Under Section 182A, Act VIII of 1869, no order «an 

be passed with reference to the disposal of any proper y 


in a Criminal Court, unless that property 1s produc d 
before the Court: such order must be made at the tino 


of passing judgment. 

Kemp, J.—Wze think that the order- uf 
the Officiating Sessions Judge dated tle 
3rd of September 1872, numely, “ that tle 
“ Lower Court shall make over the buffalo :s 
“to the person from whiose undoubted pos- 
“gession they were taken, leaving Gonur 
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“Hurry Gope to sue in the Civil Court,” 
must be set aside as passed without jurisdic- 
tion. We purposely refrain from giving any 
opinion as to the title to these buffaloes. 
The Magistrate when the case of ryot was 
before him, distinctly refused to pass any 
order with reference to the buffaloes, and we 
think that the Magistrate was right in doing 
so under the provisions of Section 132A of 
Act VIII of 1869. The property, namely, 
the buffaloes, were not produced before the 
Magistrate, and therefore, at the time of 
passing judgment, the Magistrate distinctly 
refused to pass any order with reference to 
their disposal. An appeal was preferred to 
the Sessions Judge, and the Sessions Judge 
also distinctly refused to interfere with 
reference to the disposal of the buffaloes. 
This order was passed by Mr. A ; 
Subsequently, the present Judge, Mr. 
G , has passed the order which is now 
the subject of this appeal. We think that 
this order has been passed without juris- 
diction, firstly, with reference to the provi- 
sions of Section 182A of Act VIII of 1869, 
inasmuch as no order can be passed with 
reference to the disposal of any ‘ property 
in a Criminal Court, unless that property is 
produced before the Court, and such order 
made at the time of passing judgment. 
Secondly, we think the order is without 
jurisdiction, inasmuch as the Magistrate had 
distinctly refused to pass any order with 
reference to the disposal of the buffaloes, 
and on appeal to the Sessions Judge that 
order was confirmed by the predecessor of 
Mr. G , Mr. A We therefore 
think that any order passed by Mr. G í 
in opposition to the order of his predecessor 
was without jurisdiction. 

We reverse the order of the 8rd of Sep- 
tember last as passed without jurisdiction. 

















s T28 29th November 1872. 
Present: 

The Hon’ble F. B. Kemp and F. A. Glover, 

Judges. 


Procedure— Storing Jute—License—Act XXV of 
1861 ch. XV—Act II (B. C.) of 1872, 
ss. 4 and 34. 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Sessions Judge of 24-Pergunnahs. 


Bhugwan Chunder Koondoo and another, 
Petitioners. 


Before a conviction for storing jute in a warehouse 
without a license can be had under s, 4 of Act II (B, C.) of 
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1872, proceedings should be taken under the provisions 
of Chapter XV of the Code of Criminal Procedure, as 
required by s. 34 of the former Act, i 


Reference. —TaE accused Bhugwan 
Chunder Koondoo and Essur Chunder Nag 
were convicted by a Municipal Commissioner 
of storing jute in oertain premises without 
license, under Section 4 of the Jute Ware- 
house Act, and were fined Rs. 50 and 25 
respectively. 

It appears to me that the proceedings of 
the convicting officer were irregular and 
illegal, and should be quashed. 

Section 34 of the said Act requires that of- 
fences punishable under that, Act should be 
dealt with under the provisions of Chapter 
XV of the Criminal Procedure Code, but no 


proceedings were taken in these cases under 


the provisions of that Chapter. 
The person fined is not the oyngr of the 
premises where the jute was stored. 


Judgment of the High Court. 


Kemp, J.—We concur with the Sessions 
Judge and quash the proceedings of the 
convicting officer. 

From the memo. of the Vice-Chairman of 
the Municipal Commissioners, it is clear that 
the offence, if any, was not dealt with under 
the provisions of the Criminal Procedure 
Code, as required by Section 84, Act II of 
1872 (B. C.) 


The 30th November 1872. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Jurisdiction— Offence — Complaint— Post Office 
Act—Act XXY of 1861, s. 68—Act XIV of 
1866, 8. 48. 


(Miscellaneous Case). 
Panna Lall Mookerjee, Petitioner. 


Baboo Bhobanee Churn Dutt for 
Petitioner. 


To give a Magistrate jurisdiction to take cognizance 
of an offence without any complaint under s. 68, Code of 
Criminal Procedure, there must be an offence committed 
which 18 punishable under the Penal Code or under some 
special Act. s 

Per Kemp, J. (Glover, J., doubting).—That the open- 
ing of a newspaper by a person employed in the Post 
Office and replacing ıt in its envelope, does not conati- 
tute an offence under s. 48, Act XIV of 1866, as it could 
not be said that the accused stole, fraudulently appro- 

riated, wilfully secreted, destroyed, or thre away any 
etter or other article sent by post. 

Per Kemp ĝ Glover, JJ.—There must pe a fraudulent 
intention in the act of the accused before the can be 
convicted under the a. 48. e 
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Kemp, J.—T ais is an application on behalf 
of Panna Lall Mookerjee, who is second writer 
in the Dum-Dum Post Office. The grounds 
taken by the pleader who appeared for the 
petitioner are :—lst, that there is no prosecu- 
tion in accordance with the provisions of the 
Criminal Procedure Code; 2ndly, that the 
offence charged, if proved, is not a criminal 
offence, although it may be a dereliction of 
duty on the part of the petitioner as a clerk, 


which can be:taken notice of by the depart- 


ment under which he is employed; and, 
8rdly, that this Court ought to interfere 
under Section 85, and direct the transfer of 
the case from the file of the Cantonment 
Magistrate of Dum-Dum to the Magistrate’s 
Court of the 24-Pergunnahs or to any other 
competent Court, on the ground that the 
Cantonment Magistrate has written a letter 
to the Magistrate of the 24-Pergunnals, 
from which letter it is clear that he has in a 
measure prejudged the case. 

It does not appear in this case that any 
complaint was made, but under Section 68 
the Magistrate of a District, or Magistrate 
ia charge of a Division of a District, may, 
without any complaint, take cognizance of 
any “ offence” which may come to his know- 
ledge. There is nothing on the record to 
show that the knowlege of the Cantonment 
Magistiate in this case is “either a person- 
al knowledge, or a knowledge derived from 
testimony legally given” (see judgment of 
Mr. Justice Phear in the case of the peti- 
tlon of Surendro Nath Roy,* page 275, 
Bengal Law Reports, Vol. V). But we are 
clearly of opinion that in this case no offence 
has been committed. Section 68 does cer- 
tainly give the Magistrate power to take 
cognizance of an offence without any com- 
plaint, but there must be an offence commit- 
ted which is punishable under the Penal 
Code,or under some special Act. Now it is 
said in this case that the petitioner, who was 
a clerk in the Dum-Dum Post Office, slipped 
off the cover of a vernacular newspaper, 
read it, and replaced it in its’ envelope. 
Section 48 of Act XIV of 1866 enacts that 
‘whoever being in the employ of the 
“ Government in the Post Office Department 
“shall steal, fraudulently appropriate, or 
“wilfully ,secrete, destroy, or throw away 
“any letter or other article sent by post, or 
“anything contained in any such letter or 
“other article, or shall mutilate or break 
“open any such letter or other article, or any 


“mail bag or box, with the intention of 


s 
ô 13 W. R, Crim, 27. 
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j : a 
“fraudulently appropriating anything there- 
“ in contained, shall be punished on conviction 
“before a Criminal Court, with imprisgn- 
‘ment of either description, as defined in 
“the Indian Penal Code, fora term not ex- 
“ ceeding seven years, and shall also be liable 
“to fine.” Now it cannot be said in this 
ease that the petitioner stole, fraudulently 
appropriated, wilfully secreted, destroyed, 
or threw away any letter or other articlo 
sent by post; and it does not appear that 
there was auy “intention,” the gist of tho ° 
offence, on his part of fraudulently appro- 
priating any letter or other article sent by 
post. We, therefore, being of opinion thnt 
no offence has been committed, quash the 
proceedings, and direct the immediate release 
of the petitioner. 


Glover, J.—I am quite of the same opi- 
nion. I merely wish to add that I am not 
by any means certain that the wording of 
Section 48 Act XIV of 1866 would not 
include the “ opening” of newspapers ; but 
under any circumstances, I quite agree with 
Mr. Justice Kemp ın holding that there was 
no fraudulent intention in the act of the 
petitioner. I think, therefore, that the pro- 
ceedings should be quashed. 


The 4th December 1872. 
Present : 
The Hon’ble L. S. Jackson, Judge. 


False Charge—Search of House—Section 211 
Penal Cade. 


The Queen 
VETSUS 
Hunooman Lall, Appellant. 


Committed by the Assistant Magistrate, and « 
tried by the SessionssJudge of Sarug, on 
a charge of bringing a false chd of 
murder with intent to cause injury under. 


Section 211 of the Penal Code. 


Where a person who is interested in the matter, or bas 
a certain official responsibility, says toa Polica Officer, 
“A tells me that X has committed a certain offenre, 
“and B and C confirm the statement, and I accordingly 
“suspect X,” and follows up that statement by on appli- 
cation to have X's house searched, he prefers a chairo 
inst X. If such charge be false, he may be convictel 
under Section 211 of the Penal Code. 


Jackson, J.—In my opinion the Court of 
Session had grounds for finding, and substan- 
tially did find, that the conduct of the pii- 
soner, Hunooman Lall, amounted to the 
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bringing of a charge, and that such charge 
` was false and malicious. 

wt appears to me that if a man, especially 
one interested in the matter, or having 4 cer- 
tain official responsibility (and the prisoner 
is both), says to a Police Officer, “ A tells me 
“ that X has committed a certain offence, and 
&B and C confirm the statement, aud I 
“accordingly suspect X,” and follows up 
that statement by an application to have X’s 
house searched, he has in truth preferred a 
charge against X. The prisoner did all 
this. 

If this were not so, an artful mischief- 
maker might easily bring innocent persons 
into trouble, and avoid all unpleasant conse- 
quences to himself. 

The Judge finds, moreover, that there was 
ill-feeling between the prisoner and the per- 
sons thus falsely accused, and consequently 
that he entered with alacrity into the mali- 
cious prosecution of which the idea is sup- 
posed to have originated with the ticcadar of 
the village, the prisoner being the putwary. 

I would not disturb the conviction or 
sentence. 





The 12th December 1872. 


. Present: 


The Hon’ble L. S. Jackson and W. Markby, 
Judges. 


Aci XXV of 1861, s. 62—Obsiruction—Private 
Dispute. 


Reference tothe High Court under s. 484 
of the Code of Criminal Procedure by 
the Sessions Judge of Backergunge. 


Nilkomul Mookhopadhya 
versus 
Anund Chunder Lushkur. 


yig 62 of the Code of Criminal Procedure does 
not” apply to,a private dispute between two parties rels- 
tive to a path. 

Reference.—-THE Officiating Magistrate 
appears to me to have taken a mistaken and 
mischievous view of the intent and scope of 
Section 62, Criminal Procedure Code, and of 
his powers thereunder. 

The case relates to what is admittedly a pri- 
vate path. One Brindabun Chunder Chucker- 
butty owns the land, and a few years ago he 
metalled part of it. For the last four years 
Nilkomul Mookhopadhya has occupied a 
house which adjoins the path, and he has 
used it as a means of communication with 
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the high road. Latterly, Brindabun Chunder 
Chuckerbutty has run up a shed which in- 
fringes on the path to the extent of a cubit, 
and by means of his servants, Anund Chunder 
Lushkur and Piosonno Kumar Kanjobolly, 
has removed some of the brick wo1k of the 
path. Nilkomul Mookhopadhyn complnined 
of this, and the Officiating Magistrate deputed 
Deputy Magistrate Okhoy Koomar Sep to 
make a local enquiry. From his report, 
which forms part of the record, it will be 
seen; lst, that he considers the path a pri- 
vate path; 2nd, that Brindabun Chunder 
Chuckerbutty is entitled to the material of 
which it is composed; ang 3rd, that Nil 
Komul Mookhopadhya has a prescriptive right 
of way over the path. Without going fur- 
ther into the matter, but acting entirely on 
this report, the Officiating Magistrate, under 
Section 62, Criminal Procedure Cpde, direct- 
ed Brindabun Chunder Chuckerbutiy to pull 
down the shed which infringed upon the 
path and fined Anund Chunder Lushkur and 
Prosonno Kumar Kanjobolly 5 rupees each 
for having committed the offence of mischief 
in removing some of the bricks in the path. 
I think the High Court will agree with 
me that this was a case which ought not to 
have been tried under Section 62, Criminal 
Procedure Code, at all. The moment it was 
clear that the dispute was a private one 
between two parties relative toa path, they 
should have been left to settle it by reference 
to the proper Court. The obstruction com- 
plained of was no cause of public danger and 
called for no exercise of exceptional power 
on the part of the Magistrate. If the Offi- 
ciating Magistrate is to interfere in every 


| private quarrel because he thinks justice 


will be more speedily administered by him- 
self than by the ordinary Courts, there is no 
knowing to what lengths he may not carry 
his powers under Section 62. If this case 
had been taken up under Section 820, Cri- 
minal Procedure Code, there might have 
been some reason for determiuing authorita- 
tively whether a right of way existed or not; 
but the fact is, whether aright of way exists 
or not, Brindabun Chunder Chuckurbutty 
has never closed the way. He has only slight- 
ly reduced the breadth of an already broad 
path. There was really therefore no cause 
for the Officiating Magistrate to interfere at 
oll, On what ground the two servants of 
Brindabun Chunder Chuckerbutty have been 
punished for removing some of the bricks L 
am at a loss to conceive, Even jhe Deputy 
Magistrate who made the loet} efquiry econ- 
sidered that Brindabun Chunder Chuckur- 
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Reference-—Tue Conrt will obser%e tha; 
the petitioner Bolaki Lall, a Sub-Inspecto. 
of Police in this district, has been conF¥icte | 
by the Joint Magistrate of violation of duty, 
and sentenced under the provisions of Sectio: 
29 of the Police Code (V of 1861) to suffe- 
one month’s rigorous imprisonment. Th) 
violation of duty which the petitioner ha; 
been found to have committed is suid to have 
consisted in searching n house without rea- 
sonable and probable grounds for suet. 
search, 


butty had a right to do this, The removal 
of the bricks cannot be said to have caused 
wrongful loss or damnge to the public or to 
uoy person. They were admittedly the pri- 
vate property of Brindabon Chunder Chuc- 
kerbutty, aud Nil Komul Mookhopadhya 
was in no way legally entitled to them. I 
had hoped that the Officiating Magistrate, 
when he was directed by this Court to stay 
the execution of hig order under Section 62, 
would have withdrawn it altogether as being 


beyond his jurisdiction, but as he has failed 
to do so Iam compelled to refer it to the 
High Court for orders. I have therefore to 
solicit the High Court to set aside the order 
directing the removal of the shed from the 
edge of the path, nnd to remit the fines 
levied on Anund Chunder Lushkur and Pro- 
sonno Kumar Kanjobolly on account of their 
removal eof their master’s bricks from the 
path. 
Judgment of the High Court. 

Jackson, J.—We are of opinion that the 
proceedings of the Officiating Magistrate in 
this case were quite unwarianted by law ; 
that Section 62, Code of Criminal Procedure, 
did not apply to the case ahd that the 
offence of “ mischief” was not committed 
‘by Anund Chunder Lushkur and Prosunno 
Kumar Kanjobolly. 

The orders of the Officiating Magistrate 
are therefore quashed, nnd the fines inflicted, 
if they have been levied, are to be repaid. 





The 17th December 1872. 


Present: 


The Hon’ble L. S. Jackson and W. Markby, 
Judges. 


Act V of 1861, 8. 29— Police Officer—Search of 
House—Stolen Property. 


Reference tothe High Court under Sec- 
tion 434 of the Code of Criminal Pro- 
cedure by the Sessions Judgeof Gya, 


The Queen 
VETSUS 
Bolaki Lall, Applicant. 


Baboo Boodh Sein Singh and Bfoonshee 
Mahomed Yousuff for the Applicant. 


Mere rashness or negligence on the part of a Police 
Officer befqre ordering the search of a man’s house for 
stolen rope, does not constitute an offence amounting 
to violation’ of duty under s 29, Act V of 1861. ‘The 
Violation thre tended must be wilful, intentional yiola~ 
tion of sope clear duty or othe. 








It appears to me that the order of the 


Joint Magistrate hus been passed under n 
misapprehension both of the law of search 
aud of the Act cited in the judgement. 


The law which empowers Police Officer, 
to search for stolen and other property 1. 


contained in Section 142 of the Criming} 
Procedure Code ; and according to the wording: 
of that Section, all that is necessary to mak. 
it lawful for an officer in charge of a Polico 


station to search for such property, is that ho 


should consider the production of it essentia 


to the conduct of an euquiry into an offence 
which he is authorized to investigate. Non; 
of the conditions herein specified wer 
wanting in the case under consideration. "Thc 
petinoner was an officer in charge of a Police 
station (a Sub-Inspector) ; he was conductine 
nn enquiry into a case of theft whieh he 
was authorized todo; and he was undonbt- 
edly justified in considering the production ot 
the stolen articles essential to the conduct 
of that enquiry : consequently under the 
law he was authorized to seaich for them ir, 
any house or place within the limits of his 
station. 

But the Joint Mavistrate appears to hold 
that the petitioner had no reasonable ground 
for believing that the property sought for 
would be found in the particular house which 
he searched, and that consequently he com 
mitted a breach of duty in causing the search 
to be made. Upon this point I woul ark 
that it does not appear that the petitioner 
searched the house in question of his own 
motion. Qn the contrary, there is evidence 
in the record to show thathe did go at the 
request of others, who declared themselves 
to huve reason to believe that the property 
might be found there. I cannot think that 
under these circumstances the officer com- 
mitted any such violation of duty as. to 
render himself liable to the penalties pre- 
scribed in Section 29, Act V of 1861. It 
may be that there was no really good ground 
for the belief that the missing Property 
was in that house, and in such a case the 
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propribtor has always a remedy for the 
injury done to him by a search in a Civil 
actiot in which both the parties who insti- 
gated the search and the officer who made 
it might be cast in heavy damages if they 
failed to show some reasonable foundation for 
their proceedings. But a Crimmal prose- 
cution against the officer alone is n very 
different matter, and it seems to me that the 
petitioner has done nothing to render himsel f 
lmble to one. There is certainly nothing in 
the Act cited by the Joint Magistrate which 
can be construed as declaring directly or 
indirectly that n Police Officer shall bo held 
to have committed a violation of duty if 
he shall be unable to show that, before he 
searched fur atolen property in any particular 
place, he had good reasons to believe it would 
be found there; and in the absence of any 
such provision, it appears to me that the con- 
viction under that Act is bad, and ought to 
be quashed. 

As it is not improbable that some time 
may elapse before the receipt of orders upon 
thia reference, during which time the peti- 
tioner would be continuing to undergo a 
disgraceful punishment which in my opinion 
he has not deserved, I have taken it upon 
myself to direct his release upon bail pend- 
ing the arrival of the Court’s orders. 

I cannot conclude without recording my 
opinion that the evidence of the witnesses and 
the proceedings of the Joint Magistrate have 
been recorded in a much less careful and 
complete manner than was desirable. 


Judgment of the High Court. 


Jackson, J.—In this case it is not neces- 
sary to trouble the vakeel who appears in 
support of the view taken by the Sessions 
Judge. I concur in the view which the 
Sessions Judge hns taken. All that is made 
qut by the evidence, or found by the Joint 
a who oonvicyed Bolaki Lall is, that 
upon ne request of a person whose property 
had been stolen, and upon some vague inform- 
afion that the complainant in this case, 
named Nujeeboollah, was a person who asso- 
ciated with thieves and habitually received 
stolen property, Bolaki Lall, who was the 
Sub-Inspector of Police in charge of the 
Police station, searched Nujeeboollah’s house. 

The Joint Magistrate observes that it is 
essential, before a Police Officer orders the 
search of a man’s promises, that there should 
be sufficient and reasonable cause for making 
such search, That cause he holds to be 
wanting in the present case, and he therefore 
considers Bolaki Lall to have been guilty of 
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violation of duty such as is contemplated by 
Section 29, Act V of 1861, and accordingly 
convicts him under that Section and sentences 
him to rigorous imprisonment for one month. 

It is, no doubt, neces-ary that a Police 
Officer, before ordering the search of a man’s 
house for stolen prope! ty, should take care to 
have reasonable and sufficient ground for his 
proceedings ; for if he does not, he is liable 
to be called upon to justify his acts in a suit 
brought against him by the injured party, 
nnd may have, and properly have, to pay 
damages. This, it seems to me, is not a case 
in which mere rashness or negligence would 
constitute nn offence amountiwg to violation 
of duty mentioned in Section 29. The 
violation there intended must be wilful, 
intentional violation of some clear duty or 
other. The Section spenks of “any violation 
“of duty, or wilful breach or negleet of any 
«rule or regulation, or lawful order made by 
“ competent authority.” I do not understand 
by the arrangement of these words that the 
violation of duty contemplated can be any- 
thing otherwise than wilful or intentional. 
I think it is clear that the Legislature did 
pot intend to affix so serious a penalty as 
three months’ imprisonment, with or without, 
hard labor, to a mere mistake committed by 
a Police Officer (for in this case mala fides is 
not imputed) in the execution of his duty. 
The view that I take is in necordance with a 


‘decision reported in 8 Bengal Law Reports, 


Appendix, p. 60, in the case of Queen vs. 
Radhoo Singh.® before Bayley and Markby, 
JJ. I thmk the conviction is not warranted 
by lnw, and must be set aside. 

Markby, J.—I am of the same opinion. 


The 15th January 1878. 


Present : 
The Hon’ble J. B. Phenr and W. Ainslie, 
Judges. š 


Mookhtar-*-Acting—Act XX of 1865, a. 5- 
(Miscellaneous Cuse.) 


Fuzzle Ali, Petitioner. 
Mr. J. S. Rochfort for the Petitioner. 


e 

The word “act” in s. 5 of the Pleaders’ and 
Mookhtare’ Act, XX of 1869. means the doing something 
as the aen of the principal party which shall be 
recognized or taken notice © by the Court as the act of 
that principal. There 1s nothing in the words of the Act 
or in its spirit to prevent a person as priva agent from 
going between the prisoner or the daly cath zed vakeel 
upon whom the real responsibility of the def€nce rests. 


* 17 W. Rn Crim, 84 
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Phear, J —In this cense the petitioner has 
been fined by the Sessions Judge for having 
practised as a Mookhtar in the Sessions 
Court without having previously obtained a 
properly stamped certificate authorizing him 
so to practise. The Judge says :—“ In the 
“case of the Queen vs. Buzurgcha Kalu 
“and others, tried at the late Sessions on the 
“22nd July, I noticed Fuzzle Ali instructing 
“ the Vakeel, Baboo Kamala Kanth Sein, who 
“ was engaged for the defence. From the 
“statement marked A made by him on that 
“day, and from the petition put in by him 
“to-day aud marked B, it is quite clear that 
“he is n pracfisiug Mookhtar and not the 
“employée of a single individual, who as 
“himself conversant with the facts was ns- 

“sisting his master in his trouble by com- 

“ municating them to the vakeel. It is ad- 
“mitted gthat his knowledge was derived 
“second hand, that he lives and practises 
“here in Chittagong. And it is contended 
“ that to instruct a vakeel, stand behind him 
s “ during the trial, suggest questions and other- 

‘wise take an active part in the manage- 

“ment of the defence, does not amount to 
“< practising as a Mookhtar’ in the Court of 
“ Session. I am of opinion that such acts do 
“amount to ‘ practising as n Mookhtar.’ 

“Fuzzle Ali received no permission from 
“the Court to appear for the prisoner. He 
“holds a certificate on an eight-rupes 
“stamp under Clause (G) Section 10 Act 
“XX of 1865. To enable him to practise in 
“the District Court, i. e., Court of Session, 
“he should hold a sixteen-rupee stamped 
“certificate under Clause (F). He is liable 
“to n fino not exceeding 16 x 10 = 160 
“rupees under Section 13 of the Act, but 
“I shall limit the fine to ten times the 
* difference.” 

This matter has been brought before us 
under Section 42 of Act XX of 1865, the 
Act already quoted, which says that—“ Every 
“order for imposing a fine which shall be 
“passed under this Act, shall bg subject to 
“revision by the High Court if the order 
“ shall have been passed by a Court subordi- 
“ nate to the High Court.” * * + 

It seems to me that the order of the 
Judge ought not to be sustained. The only 
evidence of “ practising? which the Judge 
has relied upon, in fact had before him, was 
merely evidence of the fact of Fuzzle Ali’s 
having stood behind the vakeel during the 
Sessions ¿trial and suggested to him questions, 
and othdrwise taken an active part in the 


managenienf of the defence during that time.. 


It does dot appear very precisely what it was 


R e 
which the learned Judge meant by mying 
“otherwise taking an active part in the 
“management of the defence.” But jt is 
tolerably clear, I think, on the whole, that 
Fuzzle Ali was not in any way doing more 
than that which is involved in the words, 
‘‘nssisting a person in a Criminal Court” 
used in Section 40 Act XX of 1865, and 
this “ assisting” I take to be something dif- 
ferent from appearing or pleading or acting. 
The provisions of the Act with regard to 
practising as a Pleader or Mookhtar appear 
to be all included in Section 5 of the Act, 
which says that—‘ Except as hereinafter 
“ provided, no person shall appear, plead or 
“act as a Pleader, or appear or actasa 
“ Mookhtar in any Court to which this Act 
“ extends, unless he shall have been admitted 
“and enrolled and shall be otherwise duly 
“ qualified to practise as a Pleader or as a 
“ Mookhtar, as the case may be, pursuant to 
“ the provisions of this Act.” * * * 

Fuzzle Ali, according to the Judge’s 
account, did not appear “for the prisoner or 
plead for the prisoner, and he did not act 
for him, unless the standing behind the 
vnkeel and suggesting questions amount- 
ed to acting within the meaning of Sec- 
tion 5 of this Act. It seems to me that 
it does not do so. I. think that the word 
“act” there means the doing something as 
the agent of the principal party, which shall 
be recognized or taken notice of by the 
Court as the act of that principal ; such for 
Instance as filing a document. According 
to the finding of the learned Judge, Fuzzle 
Ali was not really doing more than convey- 
ing information from the prisoner or on 
behalf of the prisoner to the vakeel who was 
actually defending him. What that informa- 
tion was the Court had no cause to know, 
and nothing that Fuzzle Ali so said or iudi- 
cated to the Pleader would really bind ai 
principal before the Court. 

It appears also from’ the petition regẹ to us 
to-day that there was an Am-mookhiar-numah 
filed in this ctiminal case, giving authority 
to Fuzzle Ali to act as private agent of the 
prisoner : so that such agency character ns 
he might be assuming was in truth attribut- 
able to a special contract, and not to the ordi- 
nary retainer of a Mookhtar of the Court. 
As I have already suggested, the part played 
by Fuzzle Ali on this occasion may have 
been such as would, had the prisoner been 
defending himself, have amounted to assist- 
ing him within the meaning of Section 40. 
But although he could not, under those cir- 
cumstances, have assisted the prisoner with- 
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out leave of the Court, there is nothing 
either in the words of the Actor in its spirit, 
as Lyunderstand it, to prevent him as private 
agent from going between the prisoner and 
the duly authorized vakeel upon whom the 
real responsibility of the defence rested. 

On the whole, then, it seems to me that 
upon the materials before us there is not 
sufficient to uphold the conviction of the 
prisoner which the Judge has come to, 
gamely, of having practised ag a Mookhtar 
in the Sessions Court without having previ- 
ously obtained a propeily stamped certificate. 
I think, therefore, that the order ought to be 
set aside and the fiue remitted. 


The 15th January 1878. 
i Present : ' 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Breach of the Peace—Roobokaree—Aci XXV 
of 1861 s. 318. 


(Miscellaneous Oase.) 


Kishoree Mohun Roy and others, Petitioners. 


Baboo Doorga Mohun Dass for the Peti- 
tioners. 

Under the provisions of.Section 818 of the Code of 
Criminal Procedure, the Afagistrate should specify the 
nature of the information received by him, and state the 
principal facts which by the exercise of a judicial discre- 
tion he derives therefrom, and which in his judgment 
constitute grounds for believing that a dispute concerning 
ceitain land exists which is likely to induce a breach 
of the peace; and the roobokaiee which Section 818 
prescribes should plainly set out, without reference to 
any other documents at all, the actual facts which con- 
stituted the ground for such belief on the part of the 
Magistinte. 

Case of Sutherland (18 W. R., 11) explained. 

Phear, J.—I THINK that the application 
to have these proceedings quashed must be 
refused. 

The petitioner bgses his application upon 
féur grounds, which may perhaps be conve- 
nientlyggzouped two and two together. The 
first “ground is that “the proceeding 
“instituting the case under Section 318 being 
“not based on legal evidence, the whole 
“proceeding is void ab initio.” And the 
third, which I think may be coupled with 
this, is that “the Deputy Magistrate has 
. “acted illegally in acting on the statements 
“of witnesses not examined on onth, and 
“whose examinations were never reduced 
“into writing. ” 

I suppose that the record was sent for by 
the Division Bench mainly upon the ground 
of objectéon comprehended under these two 
heads, and that inasmuch as an endeavour 
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has been made to support this objection by 
reference to two judgments, which on former 
occasions it fell to me to deliver, I am bound 
now to say that more has been inferred from 
the words which I uttered on those two 
occasions than I intended to convey. 

In tle matter of the petitions of J. D. 
Sutherland,* which is reported in the 9th 
volume of the Bengal Law Reports, page 
229, the present Chief Justica quotes portions 
of the two judgments which I have just 
referred to, and then says—“ The words of 
“ the Section being that, when the Magistrate 
‘shall be satisfied that a dispute likely to 
‘induce a breach of the peace exists, he 
“shall record o proceeding stating the 
“ grounds of his being so satisfied, the learned 
“ Judge says, in the first case, that the Magis- 
“trate must adjudicate upon the matter, and 
“then he seems to have gone a stew further 
‘ond speaks of a judicial decision, whence it 
“hnas been inferred that the Magistrate must 
“take evidence, and proceed in the same way 
“as inan ordinary judicial enquiry. Now I 
“must say that I nm unable to agree in this 
“view of the requirements of Section 318.” 

That view thus obtained by inference from 
my words is not my view. I concur with 
the Chief Justice when he goes on to say— 
“ All that it (that is, the Section) requires in 
“my opinion is that the Magistrate is to be 
“ satisfied that a dispute exists, and he is to 
“record the grounds of his being so satisfied. 
‘There is nothing which defines upon what 
“ srounds he shall be satisfied, or limits him 
“to being satisfied by evidence taken before 
“him. It is properly provided that he shall 
“state the grounds of his being satisfied 
“in order that the revising Court may be 
“able to see that he has not arbitrarily insti- 
“ tuted proceedings of this kind.” 

In my opinion it is simply necessary 
that the roobooknree which the Section 318 
prescribes should plainly state the grounds of 
the Magistrate’s being satisfied that a dispute 
likely to induce a breach of the peace exists 
concerning certain specified land, &c., within 
his jurisdiction. In order that any such 
ground as this should be plainly apparent, 
information must be referred to and facts 
must be stated by the Magistrate as facts 
believed to exist by him; and this informa- 
tion and these facts must, J think, be such as 
to afford on the face of the roobookaree rational 
grounds for the belief that a dispute likely 
to induce a breach of the peace existed with 
regard- to certain specified proper fy ; and 
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it will be found, I believe, that in the two 
cases where the judgments referred to were 
given by me, there was not only no roobookaree 
exhibiting reasonably sufficient grounds, but 
I think, I may say, no grounds whatever 
were given. 


In arriving at an opinion with regard to 
the facts which the Magistrate in his rooboo- 
kareo gives as the grouuds of his belief, the 
Magistrate must, I apprehend, form his judg- 
ment by the exercise of a judivial discretion 
upon some sort of materials. Lhe Criminal 
Procedure Code does not limit those materials 
to evidence given on oath, and I know 
nothiug which should restrict them excepting 
this, namely, that when mentioned in the 
roobookaree they must appear to be materials 
such as would in their nature justify u judi- 
cial officer in relying upon them. 


It appears to me, then, shortly, that under 
the provisions of Section 318, the Magistrate 
should specify the nature of the information 
received by him, and state the principal facts 
which by the exercise of a judicial discretion 
he derives therefrom, and which in his judg- 
ment constitute grounds for believing tliat a 
dispute concerning certain land exists, which is 
likely to induce a breach of the peace, if he 
does not take measures under this Section to 
prevent that consequence. Unless he is in a 
position in this way to present clear and 
rational grounds, capable of being estimated 
according to their merits on the mere state- 
ment of them, in my opinion he hns no legal 
foundation on which to base his investigation 
inter partes relative to possession. 


The second group of objections in this 
case is, first, bhat ‘the plea of your peti- 
‘“tioners having been that they were in 
‘‘ possession of the disputed lands jointly with 
“the other party, the Deputy Magistrate 
“had uo jurisdiction to proceed with the 
“case under that Section, but should have 
“proceeded under Circular Order No. 10, 
“dated the 16:h April 1863. And, secondly, 
“ the plea of your petitioners’ joint possession 
“has not been enquired into. The thakbust 
“field book shows conclusively the joint 
“nature of your petitioners’ possession, ” 

It seems to me that both these particular 
objections*are fully disposed of by the finding 
of the Magistrate that the opposite party 
were, in fact, in sole possession of the land. 


That is the very matter of fact which the 


Act obligeg him to enquire into and gave him 
authority 
Section 
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determine. The words of the 
o :e—“ Such Magistrate or other 
‘officer qg aforesaid shall, without reference 
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“to the merits of the claims of any pariy to 
“aright of possession, proceed to enquire 
“which party is in possession of the hie 
“of dispute, and after satisfying himself on 
“that point, shall record a proceeding declar- 
“ing the party whom he may decide to be in 
“such possession to be entitled to retain 
“possession until ousted by due course of 
“law, and forbidding all disturbance of pos- 
‘session until such time, ” 


® 
Therefore whatever were the pleas set up 


before him by the parties, it appears that he 
has duly enquired into the question of 


possession, and has come to the conclusion 
that the opposite party is the par ty in sola 


possession of the subject of dispute, 


Another objection to the validity of these 
proceedings, and one which was not raised by 
the petitioner, has béen discussed before tho 
Court. It is to the effect that the roobookurea 
which the Magistrate returns to us does not 
plainly state the grounds upon which he was 
satisfied that a breach of the peace wis likely 
to occur. ‘This objection was raised by the 
Court itself during the argument; and if the 
materials which have, come before the Court 
on this occasion were in fact the whole of 
tho proceedings, it is probable that the objec- 
tion would have appeared to be a good one, 
But the roobookaree which the Magistt nto 
has sent up does refer specifically to certain 
documents and depositions which the Magig- 
trate states were treated by him as affording 
ground for action under Section 318, I 
cannot say whether these, if taken and read 
with the roobookaree itself, would or would 
not disclose good grounds for the Magistrate's 
being satisfied us he was bound to be satisfied : 
and inasmuch as the petitioner did not 
himself tuke this objection to the sufficiency 
of the proceedings, I think we ought not 
now to give effect to it, «We ought lather, 
perhaps, to assume that the reason why this® 
particular objection was not made is if 
all the materials properly belonging to thig 
matter were before the Court, it could not, 
strictly speaking, be sustained. 


I think it is unfortunate, however, that the 
toobookaree which in some respects is more full 
than the roobookaree in these cases generally 
are, did uot itself plainly set out, without 
reference to any other documents at all, the 
actual facts which constituted the ground for 
the Mngistrate’s being satisfied that a dispute 
likely to induce a breach of the peaco 
existed between the parties, 

We refuse to interfere with the Magis- 
trate’s order, 
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j The 17th January 1873. 
- Present: 
The Hon’ble J. B. Phear and W. Ainslie, 


Judges. 
(Miscellaneous Case). 
Ramkishore Sein, Petitioner. 


oMr. J. T. Woodroffe and Baboo Ishur 
Chunder Chuckerbutty for Petitioner. 


Baboo Juggadanund Mookerjee, Govern- 
ment Pleader, for Prosecution, 


Per Phear, J.—In order to lay a sufficient foundation 
for the issue of a proclamation ‘under 8. 183, and the ac- 
companying order of attachment under s. 184 Code of 
Criminal Procedure, the ret pay must upon some 
sufficient materials find judicially that the person nat 
whom the proclamation 18 to be issued has abscon ed or 
concealed himself for the purpose of avoiding the service 
of the warrant of arrest previoasly issued against him 

Per Phear, J.—The period of 80 days which is pre- 
scribed in s, 188 as the minimum period within which 
the person is to be required by the pioclamation to appear, 
was intended by the lature to run from the date in 
which the publication in the mode prescribed by the 
game section should be effected. 

Per Phear, J.—The declaration of forfeiture directed 
to be made in s. 184, if not made before the person 
affected by the proclamation has come in, or has been 
brought in, ought not to be made at all. 


Phear, J.—It appears to me that the 
matter brought before usa on this petition 
has been a most unfortunate one at every 
stage. * E a Ff # 

In April 1871, the Magistrate of Maldah 
after taking the deposition of one Heera Lall 
Dass issued a warrant of arrest, upon & 
charge of forgery, against five persons in- 
cluding Ramkishore Sein, the present peti- 
tioner. This warrant was infructuous ; and 
on the 8th November, six months afterwards, 
the Police officer charged with its execution 
made a deposition before the Magistrate, 
„upon which the’ Magistrate passed this 
order :=—“ It is ordgred under Sections 183 
cn 84 of Act VIII of 1869, that pro- 
« clamation be issued calling on these five 
“« persons above-mentioned to appear in my 
« Court on or before 18th December 1871, 
‘and that all their moveable and immoveable 
í property be attached under Section 184.” 

‘On the same day, a proclamation was drawn 
up by the mohurrir of the Court, and signed 
by the Magistrate, requiring Ramkishore 
Sein amongst others to appear in the Magis- 
trate’s Court on the 10th December. 

There is an endorsement on the proclama- 
tion to this effect :-—‘ This proclamation is 
u forvarded to the Police officer of Division 
“ Khurba, for service.” This is dated the 
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10th November 1871, and signed Kally Dass 
Biswas, Court Sub-Inspector. 

Then comes a second endorsement :— 
‘Forwarded to Head Constable Tincoury 
“© Khan for service. Dated 18th November 
“1871, signed Madhub Chunder Sanyal, 
“ Head Constable, Station Khurba.” 


A third endorsement is:—‘ Received in 
Mofussil on the 14th November 1871. 


(Sd.) A. WOODEEN, 
Head Constable.” 
A fourth endorsement runs thus :— 


“ HONORED Sir,—On receipt of this pro- 
“« clamation, your humble servant proceeded 
“to the spot, affixed the duplicate at a 
“ conspicuous place, and informed the heirs 
“oftbe defendants. The three kyfeuts of 
“the neighbours regarding the same are 
“ herewith submitted, dated the 28rd No- 
“ vember 1871 ; signed by his obedient ser- 
“yant, Tincoury Khan, Head Constable, 
e Station Khurba.” 


The fifth, and I believe last endorsement 
i8 :— 


“ HonorED Sm,—“ Begs to submit the 
“ accompanying papers sent in by Head 
“ Constable Tincoury Khan ; signed obedient 
“servant, Madhub Chunder Sanyal, Head 
“ Constable.” 


This somewhat remarkable set of endorse- 
ments constitutes all the existing evidence 
relative to the fact of publication of the pro- 
clamation. It refers, os far us I can gather, 
to publication at Khurba only ; and is silent 
as to any sort of publication at Raipore, the 
place where the petitioner resides, and the 
place to which the proclamation itself 
describes him as belonging. 


The petitioner did not surrender himeelf 
before the 10th December. e But he did in 
fact surrender himself, togetber with two 
others of the five accused persons, on the 19th 
December. He was then committed to 
“hajut.” Afterwards from time to time, the 
petitioner was brought before the Magistrate, 
and og often remanded, although no evidence 
bad been taken since the date on which the 
Magistrate originally issued the ‘warrant of 
mrest. And this continued until the 27th 
April 1872, when the petitioner nnd the two 
other prisoners applied to the High Court for 
relief. A Division Bench, consisjing of the 
Chief Justice and Mr. Justice Aiqslie, heard 
the matter, and the Chief Justicqin giving 


judgment, stated :—“ There was np} any evi- 
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‘dence taken which could be made the foan- 
“dation of a charge; and the Magistrate ap- 
“ pears to have been influenced in the course 
“Which he took by the expectation that, 
“after some time and by dint of enquiry, 
“ some evidence might be obtained.” 

The High Court, therefore, made the order 
that the last order of remand,—namely, that 
of the 26th February, should be annulled. 

The consequence of this order was, I be- 
lieve, that the petitioner and the others were 
discharged on the 18th May. 

In the July following, the petitioner applied 
to the Magistrate to have the order of attach- 
ment, which had been put upon his property 
simultaneously with the issue of the pro- 
clamation on the 8th November, removed. 
On that application the Magistrate said :— 

“ Under all these circumstances, I see no 
“reasons why the provision of the law as to 
“ this attached property being at the disposal 
“ of Government should not be carried out, 
“and I order accordingly.” 

Tt thus appears that while the petitioner is 
a freeman with no charge in fact hanging 
over his head, simply because, as the Chief 
Justice phrased it, no evidence has been 
found to support the original charge made 
against him, yet as much of his property as 
could be gotat by the Magistrate is by an 
order passed by the Magistrate since the peti- 
tioner’s own release forfeited to Government. 

t seems to me that this certainly is a 
startling state of things, to say the least, and 
very strong grounds are needed in my 
judgment to prove that it is right. 

The Government pleader has urged upon 
us that we should not at this stage interfere 
in the matter, because it is still open to the 
petitioner to apply under Section 185 of the 
Criminal Procedure Code to have the pro- 
perty restored to him. Butas far as I un- 
derstand the proceedings which have been 
taken, the application which he made in July 
last to the Magistrate was in fact an appli- 
cation to have the benefit of ¿he provisions 
of that very Section, and that application has 
been refused. 

Now, on turning back to the commence- 
ment of these proceedings, I may take it as 
being at this time beyond contest that, in 
order tb lay a sufficient foundation for the 
issue of proclamation under Section 183, and 
the accompanying order of attachment under 
Section 184, the Magistrate must upon some 
sufficiet materials find judicially (that is, by 
an exerpise of judicial discretion applied to 
the coysideration of that material) that the 
person pgainst whom the proclamation is to 


@ 
be issued has absconded or concealed hjmselt 
for the purpose of avoiding the service of the 
warrant of arrest previously issued against 
him. But in this case, according to the record 
which has sent up to us, the Magistrate order- 
ed the proclamation to issue without having 
previously come to any such finding at all. 
We have in the official copy of documents 
laid before us merely a deposition of a ccr- 
tain Mobima Chunder Ghose, Court Inspec- 
tor, followed immediately on the same paper 
by this order :—“‘ It is ordered under Sections 
“188 and 18+ of Act VIII of 1869 that pro- 
“ clamation beissued, calling on these five per- 
‘gongs above-mentioned” (that is, I suppose. 
mentioned in the deposition) “ to appear in my 
“ Court or before, &c.” It was distinctly held 
by Mr. Justice Norman in the case which ts 
reported in page 73, Criminal Rulings, of 
the 6th Volume of the Weekly Reporter, thai 
“ before the Magistrate can issue the writteu 
“proclamation under Section 183, and order 
‘ the attachment of the property of an accused 
“party who cannot be found, he must bc 
“ satisfied that such person is absconding 
“ or concealing himself for the purpose oj 
“ avoiding the service of the warrant. ‘The 
‘ Magistrate should have recorded in his pro. 
“ ceedings whether or not he was so satisfied.’ 

I entirely take this view, and I think tha! 
until the Magistrate had judicially found as 
a fact upon sufficient information that the 
person against whom the proclamation is tc 
issue had absconded or concealed himself for 
the purpose of avoiding apprehension unde 
the warrant, he had no authority to issuc 
that proclamation. Not only is it the casc 
that no such finding appears to have beer 
come to by the Magistrate so far as this re- 
cord speaks, but it seems to me that the 
deposition of the Court Inspector, if stretch 
ed to the utmost, could not possibly in reaso: 
be made the ground of a conclusion that Ran: 
Kishore Sein was in fact evading the servieu 
of the warrant. And the recital wid whicl: 
the proclamation commences, assumifg tha. 
it might properly be taken as evidence of the 
formal finding of the Magistrate, does no, 
carry the matter further, for it merely says :—- 
‘¢ Whereas it has appeared from the deposi- 
“tion on oath of the Head Constable, Baboo 
“ Mohima Chunder, that the above-named 
‘(defendants have absconded, this proclama. 
“tion is issued &c.,” and it stops short o` 
stating that the persons named had abscond 
ed for the purpose of evading the Magis. 
tratos warrant, 

Thus, it appears to me that in his caso 
the whole foundation for the attachment auti 


’ 


e 


pt Crintinal 


THE WEEKLY REPORTER. 


Rulings, [VoL XIX. 





e è 
configcation of the property fails. It ie, 
therefore, not strictly speaking necessary that 
I should express an opinion on the other 
points which have been mooted in this 
application, I think, however, it is right that 
I should throw out as my owu opinion thnt 
the period of 30 days which is prescribed in 
Section 183 as the minimum period within 
which the person is to be required by the 
proclamation to appear, was intended by the 
gislnture to run from the date on which 
the publication in the mode prescribed by 
the eame Section should be effected, —namely, 
by rending the proclamation publicly in some 
conspicuous place of the town or village in 
which such peison usually resides, and by 
affixing it on some conspicuous part of the 
ordinary place of ubode of such person, or on 
some conspicuous place of such town or 
village. 

If this view be correct, then inasmuch as 
we have certuinly no evidence at all in this 
case as to when the proclamation was read 
in the town or village of Raipore where 
according to the proclamation itself, the peti- 
tioner usually resided, or when it was affixed 
on some conspicuous port of his ordinary 
place of abode, it would be impossible for 
us to infer that he did not by coming in on 
the 19th December come in within 30 days 
from the date of publication of the procla- 
mation, if duly effected in that manne, i. e., 
within the 80 days as limited by the Act. 
The Magistrate seems to think that the 80 
days should be counted from the date of 
issuing the proclamation. If this were go, then 
as Mr. Woodroffe very rightly pointed out, the 
proclamation might get into the hands of 
some Subordinate Court officer, or, eve 
going further than this, into the hands of 
some local officer for the purpose of being 
published according to the terms of Section 
183, and yet migh«not in fact become pub- 
Jeshed at all within the period of 20 days. 
It is ifest that eveh such a delay as has 
undoSbtedly occurred in this case,—namely, 
the delay involved in the fact that the pro- 
clamation was not published anywhere, 
according to the endorsed returns, until some 
day between the 14th and 23rd November, 
might be a very serious diminutiou of the 
period of 80 days, so far as regards the 
opportunity for learning of the proclamation 
and returning, which the Legislature pi ofess- 
ed fo afford to the absconding person. 

I will further add that the inclination of 
my opinion is that the declaration of forfei- 
ture diregted to be made in Section 184, was 
intended to be in furtherance of a matter of 
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procedure, and not simply as a mode of 
punishment for contempt of process; and in 
this view I think that, if it is not made be- 
fore the person affected by the proclamation 
has come in, or has been brought in, it ought 
not to be made at all: because by that 
time its purpose lias been effected, though 
even possibly by other means than that of the 
process which was evaded. * * + >+ » 


What is the meaning of the proceeding by 
which the Magistrate bound the petitioner, 
on the occasion of his making this applica- 
tion in his own behalf, by recognizance to 
appear ftom time to time I have not yet 
been able to understand. Ox’ the face of it, 
the recognizance does not bind him to meet 
any criminal charge, and the Government 
plender is unable to say whether in fact at 
that time any crimiual charge had been pre- 
ferred against him or not. Thê prpers 
which are before us ought to contnin all that 
ig pending in the Magistrates Court, upon 
this matter, and they do not disclose a trace 
of any other criminal charge having been 
made agninst the petitioner than that which 
was made in April 1871, and which had 
fallen to the ground in cousequence of the 


order passed by this Court in April 1872, 
and the petitioner’s subsequent release from 


custody, 


It seems to me very clear, however, that 
the attachment and order under Section 184 


have been made without sufficient ground in , 
law, and must be set aside, 


* «+ «+ 8 F 


Ainslie, J.—I think that the order of for- 
feiture and attachment of the property in 
this case ouglit to be set aside on the ground 
that it has not been shown that the peti- 
ioner fuiled to attend within 80 days of the 
service of the proclamation issued by the 
Magistrate under Section 183, ‘The proce- 
dure Inid down in S-ction 183,—by publicly 
reading the proclaumntion in some conspicu- 
ous place of the town or village in which the 
accused person usually resides, and by nffix- 
ing it on n conspicuous part of the ordiuary 
pinco of abode of such person, or ou some 
conspicuous place of such town or village,— 
seems to me to indicnte that it was the in- 
tention of the Legislaturethat the accused 
person should have the means of deriving 
information thiough his family or fiiende, 
orin some other indirect way, when the 
warrant or the direct order to attend the 
Court cannot be served upon him ; pud that 
the Legislature’ has distinctly dejermined 
what shall be considered a sutfigen{ time to 
allow such indirect notice to reach him and 
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for him to attend the Court in consequence 
of that notice, that time being 30 days. 
Unless this was the intention of the Legis- 
lature, it may very well happen that the 
accused person should really have no reason 
to suppose that any proclamation was being 
issued. In this very case, I.find that from 
the issue of the warrant to the issue of the 
proclamation a very long period expired. 
If the proclamation had followed immediate- 
ly on the return to the warrant to the effect 
that the accused person had absconded, it 
might be taken as one continuing proceeding 
for securing the attendance of the accuged. 
But when a slong interval is allowed to 
elapse between the return to the warrant and 
the issue of the proclamation, I, for my own 
part, cannot see how the accused person, 
who may have gone to a considerable dis- 
tance at that time, is to be supposed to know 
- that the proceedings have suddenly been 
revived against him, In this case, the peti- 
tioner surrendered on the 19th December, 
and we donot Know on what date between 
the 14th and the 23rd November the service 
of the proclamation was effected ; and I do 
not think that we should be jastified in as- 
suming that the petitioner waa not within 30 
days of the issue of the proclamation when 
he put in his apperrance on the 19th De- 
cember, It must be understood that I have 
no intention to express dissent from any of 
the remarks made by my learned brother in 
this case, but I think it is quite sufficient 
for me to put the order we propose to make 
upon the ground which I have indicated. 


al 





The 21st January 1873. 


Present: 


The Howble J. B. Phear and W. Ainslie, 
Judges. 


Procedure—Insanity—Jury—Act XXV of 1861 
8. 282—Act X of 1872 6.426, 


The Queen 
versus 
Bheekoo Kalwar alias Bhek Sha. 


HELD, having 1egard to the provisions of ss. 282 
. and 425, Code of Criminal Procedure, that where an 
accused person at his trial appears to the Sessions Judge 
to be of unsound mind, the trial-of the issue of insani 
ig part of the trial of the accused, and ought to be tried 
by the Jurf. and not by the Sessiona Judge personally, 


Pheaf, A—In this case the prisoner has 
been cqyvicted of murder and sentenced to 


g 9 
death, and the record has come before ps in 
due course for the confirmation of that 
sentence. 


The Judge reports that under Section 271 
of the Criminal Procedure Code, he enquired 
of the accused whether he wished to appeul, 
aud he signified his intention of not doing 
80. 


On referring to the record, we find at the 
outset a statement written by the Judge to 
this effect :—“ The,demeanour of the accused 
“when called on to plead to the charges was 
“so peculiar that I entertained doubts as to 
“hbis sanity. I, therefore, thought it neces- 
“sary to try the question of the accused’s 
* unsoundness of mind.” 


The vVJudge then states that he took the 
evidence of the Civil Surgeon, and concludes 
in these words :— 


“Qn the evidence of the Civil Surgeon, I 
“cannot hesitate to pronounce that the 
“accused is of sound mind and capable of 
“making his defence.” 


Thereupon the trial proceeded before the 
jury. Section 425 of the Criminal Procedure 
Code enacts that “if any person committed 
‘for trial before a Court of Session, shall, at 
“ bis trial, appear to the Court to be of un- 
“sound mind and incapable of making his 
‘defence, the Court gball, in the first 
“anstance, try the fact of such unsoundness 
“of mind ; and, if satisfied of the fact, shall 
“give a special judgment that the accused 
“ person is of unsound mind and incapable of 
“making his defence; and thereupon the 
“trial shall be postponed.” 


It appears to us from the use of the words 
“in the first instance” clear that the Legis- 
lature intended the trial of this issue of in- 
sanity to be considered as part of the trial of 
the accused person befoge the Court ; and then 
we find, upon referring back to Sec 32, 
that “all trials before the Court of Ses- 
‘sion shall be either by jury, or conducted 
“with the aid of the two or more assess- 
“ org.” 


Here, the trial was to be by a jury ; and 


-reading the two Sections together, we think 


that the preliminary issue which the Sessions 
Judge tried ought to have heen tried by the 
jury, and not by himself personally. 
On that ground we think that the whole 
of the trial has been vitiated, and that the 
conviction and sentence must be set aside, 


and a new trial directed. 
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i The 28rd January 1873. 
- Present: 
The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Approver— Accomplice— Corroboration— Envi- 
dence—Act I of 1872, s. 30. 


The Queen 
versus , 
Mohesh Biswas and others, Appellants. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Jessore on a 
charge of murder, &c. 


Messrs. Munmohun Ghose and J. S. 
Rochfort for the Appellants. 


The corroboration which is needed in order to make 
the testimony of an approver witness trustworthy should 
be corroboration derived from evidence which 1s mde- 
pendent of accomplices, and not vitiated by the accom- 
plee character of the witness, and further should be 
such as to support that portion of the accomplice’s tes- 
timony which makes out that the piisoner was present 
at the tame when the crime was committed and parti- 
cipated in the acts of commission, The statement must 
not merely be generally true, but true in the particular 
points which affect the persons accused. 

Under Section 80 of the new Evidence Act I of 1872, 
the statement of fact made by a prisoner which amounts 
to a confession of guilt on his part may be taken into 
consideration 80 ies and so far only, as that particular 
statement of fact itself extends, against the other prison- 
ers who are being tried, as w as himself, for the 
offence which is thus confessed. 


Phear, J.—In this case four persons, 
Mobesh Biswas, Prillad Dass, Goggun 
Sikdar, and Dwarik Joardar, have been con- 
victed of murdering one Tincowri Karigur 
and of making away with his dead body; 
and a fifth person, Ram Indro Dass, has been 
found guilty of abetting the four firet-named 
persons in the commission of the offence of 
murder. $ 


° All five have been sentenced to transport- 


atio ‘life. 

utting on one side for a moment the 
destimony of Soorut Ali and the statement 
made by Ram Indro Dasa, one of the con- 
victed persons, the evidence in the case is 
very ‘slight and may be shortly stated as 
follows :— 

Oojul Karigur says, that Tincowri Kari- 
gor was his brother; that on a Thursday, 
the 2let or 22nd of Assar, Tincowri slept 
in the south verandah of his house together 
with one Lobun Karigur, his cousin, while 
he, Oojul, slept inside the house. Next morn- 
ing oa awaking he found neither Tincowri 
nor Lobun were there. Search was made for 
him during the day and he was ngigfound, 





Four days aftérwards, having heard that 
Khoda Bux and Faozzoollah had found a 
skull in an indigo field, Oojul and bis mother 
went and asked those persons about it the 
same night (that is Monday night) ; and 
the next morning, Tuesday, Oojul says, he 
went with the chowkeedar and found the 
skull in the indigo field, knew it to be the 
skull of Tincowri, bis brother, by overlap- 
ping of the teeth. 

A skull was produced in the Sessions 
Court, and he says this is his skull. But it 
appears that at the time when he so recog- 
nized it in Court, the overlapping teeth, or 
at any rate one of them, was absent. Mr. 
Justice Ainslie corrects me. All the teeth 
had come out and one of the supposed over- 
lapping teeth was actually lost. 

Oojul then says, that he started pif to get 
the Darogah of the Police, was several days | 
in search of him, and did not find him till 
Thursday. On Friday, he says, the Darogah 
came to the village and made an investiga-' 
tion. He further states that in the place 
where the skull was found there were 
marks of blood, and also that the skull when 
found had flesh on it and exhibited marks 
as if blows had been inflicted. 

Lobun Karigur states that on one Thurs- 
day night in Assar he and Tincowri Kari- 
gur were sleeping in the verandah of his 
cousin’s west house. This does not precisely 
accord with Oojul’s statement, unless Oojul 
meant to say that it was in the south 
verandah of the west house that Lobun and 
his brother were sleeping. Lobun proceeds 
to say, that at about midnight a man came 
and called Tincowri to play. “I saw the 
“ man, but I can’t recognize him * * * 
“When I got up in the morning Tincowri 
“was not there, and I went home. ‘Tincowri 
“ said nothing when he went away, neither 
“ to me nor to the man who cajled him.” 

Photo Bewah, the mother of Tincowri, 
says, that she recognises the skull which was 
in Court by the front tooth. But she did 
not state what was the mark or singularity 
by which she recognized it. She then went 
on to say—On n Thursday he was sleeping 
in the south verandah with Lobun: I knew 
notbing till the next day. Four days after, 
that is Monday, Kboda Bux said that he 
had found a fresh skull, and I and Qojul 
went out and found it. There were marks 
of blows upon it.: There were marks of 
blood on the grass. Oojul then galled the 
chowkeedar and took away the ku. 

Khoda Bux stated the cireymstances 
under which he found the skull, These 
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were more fully given also by Fuzzoollah, 
who said—*‘ One Monday in Assar I put the 
cattle to eat, grass in the indigo on Ambar 
Sheikh’s land. At one dund of the day 
remaining, Khoda Bux called me to look at 
the skull. There was a little flesh on it and 
blood, and it smelt very bad; there was blood 
on the grass by the side of it. I bad not 
then heard of the murder. The burning 
ghat is about 10 rusees from the place where 
the skull was found. 

Kayim Sheikh says—“ I knew Tincowyi,” 
though I may observe he is not asked what 
were his terms of intimacy with Tincowri, 
what his acquajntance with him was, he 
appears to have been once living in the same 
village no doubt ; what I mean is, he gives 
no particular reason why he of all others 
should be called to spefk to this particular 

‘personal peculiarity. He says,—“I knew 
.‘‘ Tincowri. One of his tooth in front over- 
“lapped the other.” He gives no more 
particular description than this. ‘ When I 
“first saw this skull” (that is the skull in 
Court) “one tooth overlapped the other in 
“that way, and I believe that the skull is 
“ Tincowii's.” 

There is but one more witness, viz., Hurrish 
Chunder Chatterjee, Sub-Inspector of 
Police, who says—“ On the night of the 11th 
July (which was a Thursday) Oojul Karigor 
came to me and told me of his brother’s dis- 

' appearance. I took down his statement at the 
time. Thereit is marked J in Court. The 
next day I went to Serampore and found the 
skull in Oojul’s house. His mother or he 
brought it. They said they knew it by 
the teeth. I saw that one front tooth over- 
lapped the other. I went to the place where 
it was said to have been found. I saw cow- 
dung there, and the grass was red.—I can’t 
say whether from blood or not. I searched 
Mohesh’s house and found the ddo with 
marks of blood upon it.” 

This is the whole of the evidence with 
the exception which I first made, and it is at 
once remarkable that until we come to the 

‘last passage which I have just now recited 
there is not a single word or fact which 
implicutes any one of the five prisoners in 
the commission of any offence or act what- 
ever; and-J will go further tban this and say 
that this evidence leaves it certainly doubt- 
ful whether even any trace of the missing 
man has yet been discovered. The identi- 
fication of the skull is made by the three 
witnesses, Oojul Karigur, Photo Bewah, and 
Kayim silh, by reference to features 
which apg no longer to be found upon it. 


It therefore becomes of some ee to 
see what has: been the history of this skull 
and at what period of the case the distin- 
guishing tooth disappeared from it. For this 
purpose the document (J) which the Sub- 
Inspector Hurrish Chunder Chatterjee put 
in is, I think, valuable. We have had it 
translated, and it runs as follows :— 

“ Information lodged at the Police by 
Oojul Karigur, dated the 11th July 1872 
corresponding with 28th Assar 1279. 

“ Oojul Karigur, son of Banook Karigur, * 
aged 30 ‘yerrs, inhabitant of Srirampore, 
Pergunnah Mahmudshie, the property of 
the zemindar Baboo Gooroodass Roy, made 
his appearance at 10 o’clock to-night in the 
bazar of Bhotook, accompanied by Anund 
Sheikh, a chowkeedar of the said village 
* * * and made the following statement :— 

That on Thursday last, that is, on the 
night of the 21st Assar, I slept in the room 
standing on the western side of my house 
after taking my meal; that my younger 
brother, Tincowri Karigur, and my cousin 
(father’s sister’s son) Lobun Karigur of How- 
rah slept together in the same bed in a 
thatch lying to the southern wall of the said 
room; that my mother and my brother, 
Bhomra Kharigur, and sister, Panchee Chook- 
ree, were asleep in the room standing on the 
southern side of the house; that nothing 
came to my knowledge during the night; but 
in the morning when I rose from bed, I did 
not find my brother Tincowri in his bed; 
that I therefore asked my cousin, the afore- 
said Lobun Karigar, who had been in the 
same bed with Tincowri, about the latter, 
and he replied that a man had come at 2 pro- 
hurs in the night, called out to Tincowri and 
had gone away, accompanied by him. When 
I found thet it was late in the morning and yet 
my brother had not made his appearance, I 
went out of the house to search for him in the 
village, but I could not trace him out during ° 
the whole day and night, although I eng&red 
about him at every house in the village. 
On the following day I enquired about my- 
brother at the houses of our relations at 
Howrah, Bareepore, Kazimpore, &c., as well 
ng in the neighbouring villages, that is in the 
villages where there was a probability of his 
going, but I could not trace him out, and 
I therefore continued to search for him. In 
the evening of Monday last the “Tageedgeer” 
of the village, named Fuzzoollah, told me of 
his having seen a human head in the indigo 
land lying to the north of the village, In 
the morning of Tuesday following È pro- 
ceeded to the aforesaid field and found a 


a 


18 Criminal THE WEEKLY REPORTER. Rulings [Vol. XIX. 


J ~ 
9 
ee 





the head was found is 6 or 7 rusees to the 
north of the house of the said Mohun Dass. 
I therefore suppose that iu some way or 
other my brother met his death at the hands, 
either of the said Mohun Dass, his brother 
Seetul Dass, or his son Prilhad Dass; but I 
have not got certain information from any 
person, nor have I any positive knowledge, as 
to these persons having murdered him.” 

I do not think that I need read any more 
of the statement for the present. The 
remainder consists of a series of questions put 
by the Darogah and answers given by Oojul’ 
Karigur. There is one answer however 
which is perhaps more important than the 
rest. To the question—‘* You say that you 
could not find your brother since Thursday 
last, why did you not earlier lodge informa- 
tion of the matter?” The answer was that 
in the month of Bysack last my brother 
Tincowri quarrelled with me and left’ the 
house in an angry mood and went to the 
house of my maternal uncle at Majeeparah, 
in Zillah Pobnah, and passed 6 or 7 days 
there, and then returned home ; I therefore 
supposed that he had intentionally gone to 
any particular place, and omitted to lodge 
immediate information at the thannab.” 
So that there is not apparently any å priori 
improbability in thia case that the missing 
man might have gone away on this occasion 
of his own accord, as he had done once before, 
without saying anything of his intention to 
his relatives: ond this circumstance no 
doubt adds additional importance to the ques- 
tion whether or not the skull which was 
found and produced was really the skull of 
the missing man. It seems to me that after 
having the statement on this matter of ques- 
tion of identification which Oojul made to 
the Darogah, it is impossible not to feel that 
the identification which looks so very com- 
plete on the record really res§s upon a very 
infirm basis indeed. It looks very much as 
if the witmesses, after coming into contact 
with the police, discovered that it would be 
better if they could be a little more precise 
than they had been in this matter of identi- 
ficntion. We see further, I think, that the 
form which the depositions have assumed in 
the Sessions Court is not altogether a per- 
fectly natural and unvarnished statement of 
that which the witnesses had in the first in- 
stance actually observed and were capable of 
speaking to, because assuredly thest Xementsof 
both Oojul and Lobun in the Sgssipns Court 
differ very materially from the Too of 
the occurrence which was given gky Oojul 
before the Inspector. In the Sessions Court 


human head without nose, ears, eyes, hair and 
mouth, but having only the teeth attached to 
the upper jaw and three marks on the skull 
of the head in three places like marks of 
wounds inflicted with some hacking weapon. 
The head was also fresh, and smell proceeded 
from it as that of a man who had recently 
met death by an accident. I took the head 
to be that of my brother Tincowri, removed 
it from the spot where it lay, and carried it 
tomy house. When the head was shown 
to the neighbours and to my mother and the 
other inmates of my house, they all supposed 

‘that the head was that of my brother, but 
we could not positively recognize the head, 
there being no distinguishing mark upon 
it.” 

Thus Ít seems that when the principal 
witness in the case first told his story to the 
police and spoke of the finding of the skull, 
he with the full knowledge of the fact that 
the skull at that time had the tooth in it, 
because he said so expressly, and after having 
apparently examined it with some closeness, 
because he says there were three marks on 
the skull, he states distinctly that neither 
the mother nor any other members of the 
family positively recognized that it was the 
skull of his brother, because there was no 
Gistinguishing mark upon it. 

The statement goes on to say— I then 
put the head in an earthen pot (kandee) and 
kept it in a room of the house. On Wednes- 
day morning I lodged information of the 
matter to the Naib and Peshkar of the 
cutcherry of the zemindar at Mokrampore. 
The Peshkar then visited our village and 
desired me to go to the thannah with aon 
itInhbnamah and to giverzhar there. Accord- 
ingly at 2 dundahs before sunset yesterday 
I proceeded to the thannah of Shoylak, but 
could not find any head officer there. I 
*however learnt from a man that you (Daro- 
gah figh: be at the'time either at Hurrish 
Kodndoo or at Porahata. I passed the night 
in a village named Barooeparnah. In the 
morning I came home and then went to 
Porahata accompanied by the chowkeedar of 
the village. When I arrived there, I learnt 
that you (Daregah) had returned to the 
thannah. Accordingly I proceeded to the 
thannah to-day, but I learnt there that you 
were either at Foolharee or at Bhatore. I 
‘then went to Foolharee, but there learnt 
that you were at Bhatore, I have therefore 
come here and make this statement. My 
brother Tincowrie about 2 months ago was 
in love with the daughter of our neighbour 
Mohun Dass Kyburto. The indigo fiedl@where 
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Oojul had said that when he got up in 
the morning, neither Lobun nor his brother 
Tincowri were there, and that he and his 
mother did not get the information relative 
to Tincowri having been called away in the 
night till Lobun had been seen by the 
mother during the day and told her about it. 

And Lobun said pretty much the same, 
namely, that he got up in the morning and 
- simply called out to Oojul who was inside 
the house, saying that he was going, and he 
went home. 

Oojul, however, before the Darogah said— 
“Tn the morning when I rose from my bed 
I did not find my brother Tincowri in his 
bed ; I therefore asked my cousin, the afore- 
said Lobun Karigur, who had been in the 
same bed with Tincowri, about the latter, and 
he replieg that a man had come at 2 prohurs 
in the night, called out Tincowri, and gone 
away accompanied by him.” 

Clearly I think, for some reason or other, 
the principal witnesses to the preliminary 
facts in this case have very materially 
varied their testimony in the Sessions Court 
as compared with the statements which they 
made at first, when it may be supposed that 
they made them unbiased. The result then 
is, that taking the evidence on the record all 
together other than the deposition of 
Soorut Ali and the statement of Ram Indro, 
which I shall notice in detail presently, it 
may be almost snid that the case of the pro- 
secution is scarcely even started, and oer- 
tainly that evidence does not in any degree 
tend to implicate any one of the prisoners in 
the commission of the offence with which 
they were charged. 

But Soorut Ali’s evidence, so far as it can 
be depended upon, entirely alters the com- 
plexion of the case. I will read it at length. 
He says “Iam Mohesh Biswas’ servant. I 
have been so,for 7 years. I knew Tincowri, 
Thad known him for a year. We were friends. 
He had an jntrigue with Sonamoni. Had 
bad one for about a month. Sonamoni used 
to go to his bari and Tincowri used to go to 
her father Mohun Dass’ bari and used to play 
dus-puchees, He used to play too at Mohesh 
Biswas’ bari, and so did I and Mohesh, and 
Prilhad‘and Dwarik and Goggun. Tincowri 
also had an intrigue with Mohesh Biswas’ 
wife; they had only talked together, nothing 
more. ‘Jen or fifteen days before his 
death, Wincowri and Mohesh’s wife were 
talking together on their way to the ghat, 
‘and Mofiesh saw them, and Tincowri saw 
that Mphesh had seen them. Mohesh was 
going to the ghat to bathe. On Thursday, in 
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Assar, I was sleeping in the verandah of the 
south house of Mohesh’s bari, when at mid- 
night Mohesh Biswas called me, and he Said, 
call Tincowri ,to come and play. I said 
it is a dark night and late, how can you play 
now? He said go and call him. I then went 
to ‘Tincowri’s bari; he was in the verandah 
of the house; one house is on the south, 
he was notin that but in the other. There 
was another man in the verandah, but I did 
not recognize him. I told Tincowri, Mohesh® 
Biswas bad called him to come and play, and 
he got up and went with me to Mohesh’s 
bari. We found Mohesh Biswas sitting in 
the verandah of the south house; then 
Mohesh said come and play in Mohun Dass’ 
bari. We three went there, and I said I see 
no play,and then Mohesh put his gamcha 
round Tincowri’s neck and pulled him into the 
south house. No one was in it. Mohun 
Dass has two houses. Mohesh told me to 
stand in the oothan and I did so. Then 
Dwarik Joardar, Prilhad Dass, Goggun Sik- 
dar, Bonku Biswas came in: they had been 
all round the south house before that and 
they went inside it. A little after that I 
heard Tincowri groan (gengraite), A little 
after they bronght him out, he was then 
dead ; they then carried him by the path by 
Bishonath Sikdars bari to the mat. I 
forget which side of the village that is. They 
took the body 5 or 6 or 7 rusees into the mat 
and put his body down in the indigo. 
Mohesh Biswas had a dâo in his hand and 
he gave Tincowri a cut on the head with it, 
and then Dwarik and each of the men hit 
Tincowri a cut on the. head with it. Ram 
Indro Dass came with the body, but I did not 
see him go into the house. He did not carry 
the body or cut it, but merely went with it. 
Then all the men, except Ram Indro and 
myself, cut the body into pieces with the 
dâo and put them into a sack, and then we 


all went to the rivef which is 


aA 
from there. The men except Ram Indrè and 
myself then put sand in the sack, shut up the 
mouth, and then Prilhad brought a bamboo 
from some mulberry (pát) laud and then 
they all pushed the sack out into the stream; 
after that they washed their hands and feet 
and then we all returned to Mohesh’s bari. 
The sack sank. I can’t say who carried the 
sack. I told the Magistrate Bonku ‘did so, 
and he did. Then the men told me and 
Ram Indro not to tell any one. Bonku 
brought home the dâo after all the men 
went home. Mohesh and I apd Bonku 
remained at Mobhesh’s bari. Early in the 
morgjpg Mohesh sent me to Kooshtea to see 
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how his brother Taruk Biswas was. Koosh- | before. The dâo was one for cutting sugar- 
tea is 7 or‘8 coss from Mohesh’s village. | cane; the handle was split and broken, but 


I arrived on Friday ot mid-day and I saw 
Ta I told him I had come to see him, 
On Saturday I returned and reached Seram- 
pore in the evening. The next day, Sunday, 
early, as I was going to the ghat I met 
Oojul Karigur and he asked me if I had seen 
Tincowri, and I said no. On Monday Khoda 
Bux fonnd the skull, and in the evening 
Mohesh told me to take care and say 
nothing, that it was Tincowri’s skull; the 
skull must have been left out of the bag by 
accident, Idid not see it. On the night 
of the murder Mohun Dass was sleeping in 
his verandah of his east house and Sonamoni 
was with him. I only saw those two. I 
saw Sonamoni. She had no cloth over her 
face. I think Mohun’s wife was inside. 
Mohun and Prilhad used to sleep in the 
house where the murder was committed, but 
they did not do so the night of the murder. 
(Identifies all the prisoners.) 

“The river ght for bathing is 8 rusees 
from Mohesh’s bari ; there are houses on both 
sides of the road. Tincowri and Mohesh’s 
wife were talking near Gopal Biswas’ bari, 
they were standing ; this was at mid-day I 
saw them. IJ was going to the gbt; I was 
in front, about 10 hathe distant. I did not see 
Tincowri play at Mohesh’s bari, nor at 
Mohun’s. Play used to begin in the day at 
mid-day and cease before evening, and used to 
begin again after evening and last till mid- 
night or 24 prohurs. I can’t say why I 


there was some handle, The body was on the 
ground when it was cut up.” 

The witness was examined again on the 
next day and said— J know Hurchunder 
Nundi Peshkar, he came to my village after 
the skull had been found; he called all the 
villagers.” 

The rest of the statement is not very 
material. 

I have said that this deposition entirely . 
changes the complexion of the case. Mani- 
festly if it can be relied upon it clearly esta- 
blishes the charge of murder against the 
first four piisoners at least. But then this 
is the evidence of an accomplice. If the 
story which he gives is true: he went and 
fetched the mav, was present when his 
master twisted the cloth round man’s 
neck, stood by while the man was dragged 
into the hut, accompauied the prisoners when 
they carried off the body and put it down in 
the indigo field; there stood looking on 
while every man excepting himself and 
Ram Indro, as he says, took the dado by 
turn, hacked the skull and cut the body into 
pieces, and then went on with them, when 
the remains of the body, put into the sack, 
were pitched into the river, clearly the 
part he admits that he took in the whole of 
this transaction is such a participation in 
the principal acts of the murderers as con- 
stitutes him au accomplice ; and it is well 
understood now that the evidence of an 


told the Magistrate I slept in the west house, | ‘accomplice cannot be safely acted upon as 


I was asleep when Mohesh called me. When 
I went to go to sleep Mohesh was eating. 
I forget whether: Tincowri went to play at 
Mohesh’s 8 times after he was seen talking 
to his wife ; it is four months ago (told the 
Magistrate) Tincowri did so, I called Tin- 
cowri once aud ther he came, he did not 
ask me anything ; when I called him I said 
it was@play dus-puchees. I can’t say if 
Mohdéth had anything besides a dhooty when 
we went to Mohesh’s bari. Tincowri never 
cried out. Tincowri’s bari is 9 rusees from 
Mohesh’s. I forget whether Bonku brought 
out the body, the other four men did; they 
did not ‘put the body down in the oothan ; 
five men carried it when they were outside ; 
they held it high with their hands and 
carried it. I can’t say where Mohesh got the 
gumcha ; after starting with the body no one 
went to his bari. I did not see the sack or 
dado before the body was put down. I saw 
nothing» besides these when the body was 
put down. The dåo handle had been broken 
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against persons accused by him excepting 
when it is corroborated in regard to the 
particulars which implicate them. This 
principle has many times been enunciated by 
this Court, and inasmuch as a reported case. 
has been referred to, in which the judgment 
of the Drvision Bench dealing with this 
very matter was delivered by myself, I will 
read from the note in 3 Bengal Daw Reports, 
Full Bench Rulings, page 2, what was then 
sald, because it still represents my views. 
“The whole of the charge against the 
prisoner depended upon the evidence of the 
two approvers. It 18 undoubted that a 
Judge, 1n cases where the material supporting 
the charge against the prisoner is afforded by 
the evidence of an approver, is bound very 
carefully to warn the jury of ‘the infirmity 
which necessarily attaches to that evidence. 
He ıs bound also to call to their §ttention 
the circumstance, ifit be in fact the case, 
that -the approver is speaking’sunWer the 
influence of a conditional paidon, tha, is, & 
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pardon conditional upon his telling the truth 
to the satisfaction of the crown, who is the 
prosecutor, We think that, in this case, 
the Judge had a desire to warn the jury of 
the suspicious character of an approvers 
evidence, although he possibly was not 
altogether happy in the language -which 
he used for the purpose. But it is clear that 
he omitted entirely to point out to them that 
the two principal witnesses were speaking 
under the influence of a promise of pardon. 
He was further bound to tell the jury that, 
although the testimony of persons so situated 
as these two men were was legally receiv- 
able and might be believed by them, if on 
all the facts of the case they, in their judicial 
discretion, thought fit to do so, yet that they 
ought not to.act solely upon this testimony, 
unless it was corroborsted, that is corro- 
borated Bo far as regards the charge against 
the prisoner at the bar. In this case the 
Judge has not very distinctly given the jury 
this warning, though he has more than once 
told them that the evidence of the approvers 
was corroborated ; but I think it is apparent 
that he has, in regard to this point, labor- 
ed under considerable misapprehension. In 
one place he said that it was certain that 
many of the facts spoken to by the approvers 
were true. This of course might well be, 
and yet their testimony, so far as it affected 
the prisoner at the bar, might be entirely 
uncorroborated and valueless. It bas often 
been observed by Judges that in the nature 
of things, no one knows so well the actual 
facts of the case as the approver, who by his 
own admission has taken a part in them. 
And as he has confessed his own guilt, there 
is generally no reason’ why he should mis- 
represent them, except so far as it may be 
possible for him thereby to shift a measure 
of culpability from his own shoulders to 
those of some one else, viz., of course, to 
those of the” prisoner against whom he is 
giving testimony. Hence the question always 
is in any givén case, is the approver speak- 
ing the truth, not merely when he details 
the general facts, but when he’says that the 
prisoner participated in the transaction, and 
did that which it was necessary that he 
should have done, in order for him to become 
criminally liable to the charge made against 
him. In saying then that, before the evidence 
of an accomplice can be safely depended 
upon, soffar as it affects the prisouer, it 
ought to be corroborated, I understand 
that aftep eyidence from sources, independent 
of the ponver Bhould be forthcoming rela- 
tive to’Sacts which implicate the prisoner in 
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the same way as the story of the approve: 
does.” 

The case which I have now read‘ no 
precisely, so to speak, on all fours with thi 
present one, but the remarks there made dc 
almost to their full extent apply to the ques. 
tion which is now-before us. The corrobor- 
ation which is needed in order to make 
Soorut Ali’s testimony against the prisoners 
trustworthy should be corroboration derived 
from evidence which is independent of 
accomplices, which is not vitiated by the 
accomplice-character of the witness—not 
affected namely by the disposition on the 
part of one whose guilt is disclosed to pur- 
chage impunity or advantage by falsely 
accusing others ; and further should be such 
as to support that portion of the accomplice’s 
testimony which makes out that the pri- 
Soner was present at the time when the 
crime wus committed and participated in the 
acts of commission, 

Lhe Judge has found corroboration of 
Soorut Ali’s evidence in more than one par- 
ticular. But it appears to me that that 
corroboration does not bear the character 
which I have endeavoured to describe as that 
which it is necessary it should bear in order 
to render the accomplice’s evidence trust- 
worthy against the prisoner. The Judge 
says—“In several important particulars 
moreover the evidence of Soorut Ali is 
corroborated, and this shows that the story 
is not a made-up one,” 

Very possibly there may be material to 
show that the story told by the accomplice , 
not a made-up one. It is almost invaiavly 
the case that this is so; for if the accom- 
plice’s story is in any respect true, t. e. if he 
really were present, as he says he was, at the 
time of the ocourrence to which he deposes, 
all his principal facts, of course, would be 
real and his statement of them might be 
expected to be corroBorated in sgo arti- 
cular or other by the collateral rn Ne 
of the case. The question then is uot 
whether the story is generally true, but 
whether it is true in particular points 
which affect the persons who are accused by 
him, because it is just at those points that 
the reason for suspicion and uncertainty 
' comes into force. 

The Judge says—* He, that is, Soorat Ali, 
stated that the body had been cut up with a 
dao ; and'in the house of the prisoner Mohesh 
was found a ddo, which he identified, about 
one Adth long, used for cutting sugarcane ; 
, this dao had stains on it, and when the 
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parents what they were, they said they were 
the stains from. a lemon which had been cut 
with. it. -The dao was sent to Calcutta to 
the chemical examiner, and he reports that 
the stains are stains of blood, and there is 
therefore every reason to believe that Soorut 
Ali’s story is true, and that the body was cut 
up with this déo of Mohesh’s.” 
Possibly if this could be all taken to be 
proved by perfectly trustworthy independent 
eavidence it might afford corroboration to a 
slight extent operative against Mohesh. It 
would simply amount to this,—that while the 
approver had said Mohesh and others bad 
cut up the dead body with a dao belonging 
to Mohesh, upwards of a week afterwards a 
déo was found in the house of Mohesh 
covered with blood; I say it would amount 
to this slight corroboration. But to my 
mind it would be exceedingly slight corro- 
poration, For I~ cannot conceive that if 
Mohesh had really been the guilty man and 
had used his own ddo in the way in which 
Soorut Ali states, he ever would have been 
go careless as to leave that dåo, covered 
with blood, in his own house, seeing that 
there had been so long a period as a week 
(to put it at the lowest) during which he 
had had every opportunity of making away 
with it entirely without any person’s know- 
ledge, and seemingly without leaving any 
opening for detection. But it appears to me 
that this tale of the dâo is in itself not to be 
relied upon. The déo itself is not produced, 
and there is no statement made by any body 
of the circumstances under which the dao 
was found ; and we have not upon the record 
any evidence as, to what portion of the dao 
was covered with the blood, whether the 
blade or the handle, nor even any evidence 
which can be relied upon that there was 
blood on the dâo nt all,or that the blade 
„was stained. There is, no doubt, attached to 
the Magistrate’s recard a letter purporting 
to y iite. by the chemical examiner at 
Calcutta, in which he states that there was 
blood, but whether human blood or not he 
onnnot sny on a dao which at the time of 
writing the letter was before him. But we 
are not aware that even this letter was’ pro- 
duced in.Court before the assessors; and 
even if it was, there is not the slightest 
evidence to show what was the d@o which 
was sent to the chemical examiner for the 
purpose of being tested ‘by him, who sent 
it to him, or where it came from, or what has 
become of it since. I think we are bound 
to any that material of this exceedingly loose 
atyle does not nfford a corroboration, even in 
a 
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the small particular to which reference has 
been made to Soorut Ali’s evidence, 

The next fact of corroboration to which 
the Judge refers is as follows :—“ The state 
of the skull also corroborates Soorut Ali’s 
evidence. He says that several cuts were 
made at it with the ddo ; and these cuts are 
plainly visible.” If this be so (of which 
we cannot judge, for the skull is not before 
us), these cuts do not and cannot by the 
nature of the case in any way go to show 
that either one of the particular persons 
who are charged before the Court inflicted 
them. ‘They would be marvellously graphic 
in their character if they cauld go to that 
extent, 

The Judge further states, apparently as 
matter of corroboration, the following :— 
“ The skull appears to have been sent to the 
native doctor for examination. Asg¢there is a 
report of his respecting it on the record, 
the Magistrate should have examined him 
as n, witness as the report is no evidence, 
I consider it however unnecessary to send 
for the native doctor as his report says that 
the cuts were given durjng life, or while the 
bones had their vitality, and Soorat Ali 
deposes that they were given almost imme- 
diately after death.” 

This certainly is a reasoning which I do 
not exactly follow. How it corroborates 
Soorut Ali’s evidence I do not perceive ; 
ond if it be the case that the native doctor’s 
report enunciates the opinion that the blows 
and cuts on the head had been given during 
life, I should imagine that this fact afforded 
in the interests of justice particularly good 
ground for calling the native doctor as a 
witness and cross-examining him with a 
view to Soorut Ali’s statements that the 
blows were in fact given after déath. 

The Judge next says—“ The evidence of 
Lobun Xarigur, the cousin of ‘Tincowri, 
further corroborates that ofe Soorut Ali. 
Soorut Ali says that when he called Tincowrt 
to come to Mohesh another person was sleep- 
ing in the verandah with him, and Lobun 
deposes that rome one came and called him 
that night, but that he could not say who 
the man was.” 

Doubtless this is corroboration so far as 
it goes, but it is not corroboratidn of any 
part of Soorut Ali’s testimony which impli- 
cates the prisoners; and even with reference 
to thig it is worthy of remark that although 
Soorut Ali says that when he cd@lled Tin- 
cowri there was some body sleeping there 
whom he did not know, and Lobup deposes 
that the person who cume to call (Tincowri 
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he also did not know; yet neither the one nor 
the other was asked whether they in fact 
knew each other personally at the time of 
the occurrence. 

The Judge next snys—“ Then there is 
the evidence of Mohun Dass, the father of 
the prisoner Prilhad and of Sonamoni. 
This man was naturally not likely to be 
willing to disclose much, but even his evi- 
dence shows that on the night of the murder 
he heard the voices of Mohesh, Ram Indro, 
and Soorut Ali in his bari” =~ 

This is probably to the very slight extent 
to which it may be depended upon a corro- 
boration of the statement of Soorut Ali, 
to the effect that Mohesh and Ram Indro 
were at the time when Tincowri was, as 
Soorut alleged, strangled in the bari of 
Mohun. 

And “sinally,” the Judge says, “ there is 
the confession of Ram Iudro Das, which 
under Section 30 of the new Evidence Act 
may be taken into consideration against all 
the prisoners.” 

With regard to this, I shall proceed now 
to say a few words. But first I will remark 
that up to this point Soorut Ali’s evidence 
has certainly not received that amount of 
corroboration from independent sources 
which would justify a Court of Criminal 
Justice in coming to the conclusion that the 
persons who are affected by it were guilty 
of the offence with which he accused them. 

Ram Indro, the 5th prisoner, when before 
the Magistrate, made a long detniled state- 
ment of that which he knew of the case, 
Of course it may beevery word of it taken 
and acted upon us agninst himself, but it is 
only admissible against the other prisoners, 
whether for the purpose of corroboration 
of an accomplice’s testimony or otherwise 
80 far as it is made available by Section 80 
of the new Evidence Act, which says— 
“ When more persons than one are being 
tried jointly for the same offence, and a con- 
fession made by one of such persons affect 
ing himself and some other of such persons 
is proved, the Court may take into consider- 
ation such confession as against such other 
person as well as against the person who 
makes such confession.” 

It appéars to me that this Section must be 
interpreted to mean that the statement of 
fact made by the prisoner, which amounte 
to a confegsion of guilt on his part, may be 
taken int8 consideration so far, and so far 
only, as that particular statement of fact 
itself extends, against the other prisoners 
who are.§eing tried, as well as himself, for 


the offence which is thus confessed. J think 
the two illustrations which are given to 
this Section bear out this view, o 

If this be so, wemust be careful not to apply 
statements made by Ram Indro Dass, before 
the Magistrate against other prisoners than 
himself farther than those same statements 
amount in themselves to a confession of guilt 
on his part, The remainder of the prisoners, 
besides Ram Indro, I think, without excep- 
tion both before the Magistrate and in thee 
Sessions Court, denied having any knowledge 
of or any participation in the murder, and 
Ram Indro Dass himself in the Sessions 
Court stated that whatever he hod said 
before the Magistrate was untrue. 

I will proceed to the statement which he 
did make before the Magisirate. He was 
asked by the Magistrate— Do you wish 
to say something about the death of Tin- 
cowri Jola?” 

Anawer.—* Yes, I do wish to pay. Tin- 
cowrl Jola used to frequent the house of 
Mohesh Biswas. Tincowri had an illicit 
intercourse with Mohesh Dass’ wife, Doorga- 
money Dasi. Twenty days before this I 
had known, one day while Molesh Biswas, 
Dwarik Joardar and myself were going to 
work in the field, Mohesh said a mussulman 
has brought disgrace on the family of 
Kyberto, one day we must catch him and 
punish him. Mohesh had told me and 
Dwarik, 8 or 10 days before Tincowri was 
to be put to death. Thursday before Thurs- 
day last, at six dunds of time, I met with 
Bunko Biswas who resides in boat and is 
cousin to Mohesh Biswas. I asked him— 
‘Did you not go to boat,’ and the reason 
is that he had told me twenty days before 
that he would start by boat to the north 
part of the country. On my asking this 
he replied—‘TI shall go to-morrow morn- 
ing by boat.’ On that Thursday, at night, 
when I was sleeping gt my home, cay 
Biswas whose bari is about two rosf& off, 
west tomy bari, came at twoand half prohur 
of night, roused me by applying his hands on 
my person. I said who he was, when Mohesh 
spoke out and said, ‘our old man, namely, his 
father Nimanund Biswas, calls you.’ Mohesh 
held my hand and brought me to the bari of 
Mohuno Dass who has a village relationship 
with him. I stood at the door of the house 
of Mohesh Biswas, and found Bunko Biswas, 
Dwarik Joardar, Goggun Sikdar, and Prilhad 
Dass ; these four men (Mohesh being with 
me), who put to death Tincowri Jola, were 
spenking to themselves ‘what shall we do 
now, it is dead? Dwarik Joardar was saying 
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‘Tineowri Joardar is dead, what should be 
done ; and unless concealed, there is no safe- 
ty.’ «Nobody then responded to this at that 
time. Afierwards from the house the dead 
body of Tincowri was brought, and Goggun 
Sikdar and Bunko Biswas held and were 
carrying it to the field. I do not know whe- 
ther there was any other proposal made at that 
time. They two cariied it in their arms. 
I could then clearly see that it was Tincowri 
eJola indeed. Dwarik and Prilhad followed 
them. I declined going, but they urged me 
toaccompany them saying that it was a dark 
night, and I accompanied them. Mohesh Bis- 
was was with us. Mohesh’s domestic servant, 
Soorut Ali, joined afterwards at the enll of 
Mohesh Biswas. Mohesh, after he had gone 
to the field, came back to his bari to get a dao. 
The corpse was carried to a piece of indigo 
Jand, which is tliree or four rusees off on the 
north, and little west of the bari of Mohesh, 
and they cut into pieces the body with the dao 
brought by Mohesh. Mohesh at first, then 
Dwarik, and then Goggun, these three, cut it 
intopieces. Prilhad commenced putting them 
intoa bag which Mohesh had brought, but 
from what place I cannot tell. The bag 
which contained the body cut into pieces was 
tied up, and carried by Bunko Biswas on his 


“ Answer.—I saw Mohun Dass’ daughter, 
Sonamoni, sitting by him, and Ido not know 
where were the rest of the inmates. Mo- 
hun Dass and his daughter saw the body 
when it was brought out. 


© Question.— Where was the man Soorut 
Ali, of whom you have spoken above, dt the 
time ? 


‘© Answer.—At the time when the body 
was being carried and when out of the vil- 
lage, we met Soorut Ali Sheikh, but whence 
did he come there I’ cannot tell. He had 
nothing in his hands. He came and simply 
stood by us. He had no hand in the deed. 


“ Question.—Did you find any marks of 
violence on the person of the deceased when 
it was brought out ? 

“ Answer.—I did not see any mark of 
violence, but I thought that he Was put to 
death by strangulation. 

“© Question.— How did you guess that the 
deceased died by strangulation ? 

‘© Answer.—I could not find any blood at 
the time, and, therefore, I guessed that he 
died by strangulation. g 

“ Question—What became of the dao 
with which the body was cut, and of the cloth? 

“« Answer.—The said dao with which the 


head to the river,—River Kaligunge on the | body was cut was washed with water and 


east four or five rusees off from the indigo 
land. The bag was put down on the bank of 
the river; earth was put into the same bag, 
and again it was tied up, and with the help of 
a bamboo it was pushed up iuto the river. 
They came from that place to the ghat 
where they washed their body, bands, and 
feet, and went awny to their respective baris. 

s Question.— When did you, and how long 
after, reveal this ? 

-“ Answer.—\ did (not) reveal it to any- 
body at first, or until after the arrival of the 
Darogah Mobashyé. I did not know before 
that the skull of Tincowri Jola was left 
lyi the same indigo land; afterwards 
the people discovered it. 
` “ Question—How did you divulge the 
mattes on the arrival of the Darogah ? 

« Answer.—The Darogab and the zamin- 
dar’s peshkar came to the village, collected 
many people, none of them could tell ; but I 
spoke all this to the Darogah in the presence 
of the peshkar whose name I do not know. 

-“ Question.—Can you tell how had Tin- 
cowrl Jola gone there ? 

© Answer.—lI cannot tell, that is, I do not 
know. 

_ “ Question— Where were the inmates of 
the house of Mohun Das at tbat nm 


taken away by Moliesh himself, and the 
cloths they had on were washed also, and 
they went with their respective cloths put 
on. 
“ Question.—Did the Darogah find the 
dao and the clothes ? = 

“ Answer.—At the searching of the house 
the dao was found, but I:do not remember 
what kinds of clothes they did each wear. 
All lad clothes on. Some had gamcha 
round about their loins and some had cha- 
dur round about. Such was the state of 
things at the night of occurrence. The bam- 
boo with which the body was pushed into 
the water had been taken from a hedge of a 
mulberry land. It was then thrown into the 
water. 

“ Question.—Did you point out to the Da- 
rogah the part of the river where the body 
was thrown ? 

“ Answer.—Yeos, I did. The place was 
searched with bamboos, but, nothing was 
found. It was a strong current twelve or 
thirteen eubits deep. 

* Questton.—Did you porceivg any thing 
before Tincowri was put to death f 

“ Answer.—I had not known ¢hat Tin- 
cowri was to be put to denth at oof 

“ Question.— What assistance Wid they 
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receive from their having called you at the 
night ? 

“ Answer.—The night was dark. My pre- 
sence with them would not I think frighten 
them. I have no relationship with Mohesh ; 
we call each other by names. 

“ Question.—Then, why did they call you 
in svch a dreadful matter ? 

“ Answer.—Myself, a villager, having 
friendship with Mohesh Dass Mohesh Dass 
is the husband of my mother’s sister.” 

It is obvious on the firat perusal of this 
statement that the prisoner keeps carefully 
cleur of confessing any participation in the 
murder. The “most that the statement as a 
whole amounts to is an ndmi»sion on the 
part of Ram Indro of aiding und abetting 
by his presence all the other persons men- 
tioned by him who were engaged in cutting 
and makihg away with the dead body of the 
man who had already been murdered. The 
statements, so far as it is a confession only, is 
I think limited to this, namely, the statement 
of facts wnich amount to a criminal partici- 
pation in making awny with the body, and 
consequently this is all which can be taken 
Into cunsideration under Section 80 against 
the other prisoners, But thia statement so 
limited undoubtedly does bring Mohesh Bis- 
was, Prilhad Dass, Gogyun Sikdar, and 
Dwarik Joardar to the indigo field, and re- 
presents them as engaged there in cutting 
up and making away the dead body. It 
therefure corroborates the statement of Soo- 
rut Ali in those particulars. The question 
is, does this amount to a sufficient corrobora- 
tion such ng will justify us in accepting as 
true, and acting upon, Soorut Ali’s testi- 
mony ? 

On the whole, I think not ; shortly for this 
reason: if instead of being the statement of 
a fellow-prisoner it had been the evidence 
given on onth of Ram Indro Das, examined 
a8 a witness in the case, it would not have 
been anything other than the evidence of an 
accomplice, and as such, I think it does not 
(I muy say generally cannot) constitute satis- 
factory corroboration of the other accom- 
plice’s testimony. Certainly in this particn- 
lar instance I think it is in itself extremely 
ungatisfagtory. The whole of this pait of 
the story, as told both by Soorut Ali and by 
Ram Indro, is somewhat unintelligible. In 
the first place, it is difficult to understand 
why the oo who found themselves sud- 
denly under thə necessity of getting rid of 
the dead pody should not have at once taken 
the shorjest course to the river, which, Ram 
Indro sys, was at the time running with a 


very strong current and deep water? and 
why, instead of doing this they should have 
stayed to cut up the body in an indigo Mold, 
only with the ultimate view, after all, of 
pitching itinto the river. And even if they 
did really adopt this course it is certainly 
very extraordinary that they should have 
been so careless as to have the skull lying out 
upon the ground, when their very pu! pose 
was to make away thoroughly with all the 
pieces of the body ; and then, again, the hack? 
ing of the skull as a preliminary measure by 
every one of the persons in succession, 
excepting by these two deponents them- 
selves, seems to have been without any pur- 
pose whatever under the circumstances in 
which it is said to have tuken place; al- 
though, on the other hand, this statement of 
these two men may be accounted for in an 
intelligible way if we suppose that it had 
been designedly prepared to fit in with the 
fact of a skuil having been found which 
already bore marks of cutting. 

It is also very worthy of remark that Ram 
Indro and Soorut Ali in their respective 
statements seem tobe particularly careful to 
exonerate one anothér ; at the same time that 
they with singular completeness implicate 
each one of the prisoners in all the acts 
incident to the cutting up and making away 
with the body. Soorut Ali makes out that 
all in turn took a cut at the head, then they 
all in turn took the dao and cut up the body; 


rand all took part, excepting himself nnd Ram 


Indro, in packing the body in the bag and 
carrying if to the river. 

I caunot help feeling that the statements 
of these two men, so far as they bear upon 
the complicity of the other prisoners besides 
Ram Indro, have been very carefully put 
together with a view to implicating these 
prisoners as completely as possible and excus- 
ing themselves. Therefore [do not trust 
them, and it seems to me that this iggreally 
a case of the worst possible kind 8 an 
attempt to use one accomplice’s evidence tọ 
bolster up and corroborate that of another. 

The result, then, of the best consideration 
which I have been able to give to the record 
in this case is that the evidence is altogether 
insufficient to support the convictions which 
have been come to of the first four prisoners, 
Mohesh Biswas, Prilhad Das, Goggun Sik- 
dar, and Dwarik Jourdar. i 

As to Rum Indro, the case is different. 
His own statement before the Magistrate, if 
it can be believed, is most distinctly pw con- 
fession of having knowingly and designedly 
taken ert in the makiug away with and 
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concealment of a dead body which he knew 
was the body of a murdered man. The 
Judge and the assessors all believed this state- 
ment to be a statement which may be depend- 
ed upon as against Ram Indro himself, and 
it seems to me that it bears on the face of it 
too much marks of truthfulness to be alto- 
gether rejected, so far ns he is concerned. 

I have already stated the grounds upon 
which I think it cannot be trusted as against 
élo other prisoners ; but I am not prepared 
to say that it ought not to be trusted so far 
asit amounts to an admission of guilt in 
himself. He further distinctly states that he 
knew this man was about to be murdered ; 
that he knew this for same time previously, 
and he admits that he was called up and came 
to Mohun Dass’ bari, just exactly at the 
time when the murder had been committed. 
Soorut Ali’s evidence, which throughout has 
apparently been given with a design as much 
as possible to shield Ram Indro, corroborates 
certainly all the statements of Ram Indro 
against himself; and I do not think that 
there is sufficient ground made out by the 
learned counsel for the prisoner why we 
should differ from the Judge and assessors 
in the Court of Sessions as to the bearing 
of this evidence against Ram Indro. 

It seems to me that although we are not 
in a position on the evidence which is before 
us on the record to come to the conclusion 
that the four first prisoners have been proved 
by that evidence to be guilty of the offence 
with which they have been convicted, yet 
the conviction of Ram Indro is good and 
should be sustained. 

The four first prisoners must, therefore, be 
nequitted and the sentence passed upon 
them set aside. 


The appeal of Ram Indro is dismissed. 





. The 25th January 1878. 
~ Present: 
The Hon'ble J. B. Phear and W. Ainslie, 
Judges. 


Procedure—Insanity—Jury—Act X of 1872 s8. 
426. 


The Queen 
versus 


Doorjodhun Shamonto alias Deejobor. 


A Sessions Judge in his c to the Jury told them 
that in Ms judgment the a was at the time of his 
trial exhibiting symptoms of unsoundness of mind, and 
he directed them to find whether the accused was insane 

> 


at the time he committed the offence.‘ Herb that the 

igsue as to whether the accused was of unsound mind at 

the time of the trial and incapable of properly making 

his defence was a preliminary issue to that put by the 

Sessions Jud and should under s. 425 of the Code 

a Criminal cedure have been first submitted to the 
ary. 


Phear, J.—Tue Judge in commencing his 
charge to the jury says :—“ The accused 
Dootjodiun Shamonto is charged with the 
murder of Ram Jadoo, and on being called 
on to plead to the charge he has told you 
that he did kill Ram Jadoo, but be has given 
reasons for doing so which are foolish and 
absurd, and which might lead to the inference 
that he is suffering under delesion, and that 
he is not to be accounted responsible for his 
actions. 

“ What you have therefore to try is, whe- 
ther the accused at the time he killed Ram 
Jadoo was by reason of ungoundness of mind 
incapable of knowing the nature of the act 
he committed, or that he was doing what was 
wrong.” 

It appears to us from this statement of the 
Sessions Judge that there was a preliminary 
issue to be tried before that issue of insanity 
which he brought under the notice of the jury, 
because it is clear that in his judgment the 
prisoner was at the time he was called upon 
to plead exhibiting symptoms or something 
that might be considered evidence of actual 
unsoundness of mind at the time of the trial. 
Aud Section 425 Act X of 1872, the Cri- 
minal Procedure Code, enacts that “if any 
“ person committed for trial before a Court of 
“ Session shall, at his trial, appear to the Court 
“to be of unsound mind and incapable of 
“ making his defence, the Court shall, in the 
“ first instance, try the fact of such unsound- 
“ ness of mind, and if satisfled of the fact, 
“ shall givea special judgment that the accus- 
“ ed person is of unsound mind and incapable 
“of making his defence.” * af * 

We think that the Judge eught to have 
asked the jury in the first instance whether 
upon the evidence before them the prisoner 
was proved to be of unsound mind and in- 
capable of making his defence. It is obvious 
that the two issues of insanity, namely, that 
which I have just now mentioned and that 
which the Sessions Judge proposed to the 
jury, are not the same. For it nofight well 
happen that the prisoner was of unsound 
mind and incapable of properly conducting 
his defence at the time of the triah and yet 
of sound mind responsible before te law for 
his actions at the time when the deed was 
committed, which was charged Agajnst him. 

And further, it is, I think, obvious that it 
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is necessary to keep these two issues per- 


fectly distinct in a Criminal trial, because 
the questions which it should be proper to 
put to expert witnesses would be different 
upon the trial of these two issues respect- 


ively. 


We, therefore, think that the trial before 
the jury has not been a legally sufficient 
trial. We set aside the verdict and the sen- 
tence, and direct that the prisoner should be 


re-tried, 


The 25th January 1873. 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Diseharge—Re-arrest—Sub- Inspector, 


Reference to the High Court under Sec- 


tion 434 of the Code of Criminal Proce- 


dure by the Officiating Magistrate of 


Nuddea. 
Pomier Gadives 
TETSUS 


Anund Chunder Roy. 


A prisoner who had been sent up for trial, and who 
was discharged by the Deputy Magistrate, was subse- 
quently re-arrested by a Sub-Inspector on the same 
charge and sent up for trial. The Deputy Magistrate 
considered the second arrest, to be illegal, and prosecuted 
Mts Sub-Inspector for wrongful confinement and fned 

im, 

HeLD that the Deputy Magistrate was right, the dis- 
charge from custody having been a useless procedure if 
the accused rarer became lable to be re-arreated 
without fresh material for prosecution of the charge, 


Reference.—Tue facts are simple. A 
prisoner being sent up for trial under Section 
354, Indian Penal Code, was discharged by the 
Deputy Magistrate as the witnesses against 
him were not forthcoming. Oy was subse- 
quently re-artested by the Sub-Inspector on 
the same charge, and sent up for trial. The 
Deputy Magistrate, deemiug the second arrest 
illegal, prosecuted the Police Sub-Inspeetor 
for wrongful confinement and fined him 
Rupees , 16, remarking that the Sub- 
Inspector had shown an error in judgment 
rather than malice. 

Two questions seem to me to arise :— 

1st.— Whether the second arrest was legal 
or illegal, and ; 

2ndlyj—Whether, if it was illegal, the 
Pub Inspector was punishable under the 


Criminal law or not for a mere erfor of 
judgment, | 
I myself am inclined to think thet the 
second arrest was not illegal. It ia quito 
true that there is nothing in the law dis 
tinctly giving the Police power to make <, 
second arrest ; but it seems equally true tha 
no power is distinctly given to a Magistrate 
to take up a case a second time after the pri. 
soner hns been discharged, It is, however, ac- 
knowledged that in 4 case in which a charge 
is necessary, a prisoner can be brought up 
again, provided he has not had to plead to 
the charge, It seems to me that there is 
nothing in the law to prevent such a second 
arrest ; and not to allow the power of making 
it would be in some cases to cause a failure 
of justice. The absence of a witness or ot 
all the witnesses in a case may be the result 
of a mere accident or even of a mistake, 
Nothing would be easier than for the investi- 
gating officer, if he were a dishonest man, to 
tuke care that the witnesses should not be 
present in time. But this should hardly 
have the effect of acting as a permanent and 
final release for the prisoner. I see no differ- 
ence so far as direction of law is concerned 
between the power of the Police to make a 
second arrest, and the power of a Masistiate 
to order it, It is quite true, as the Deputy 
Magistrate remarks, that it was never tho 
lutention of the Legislature to subject prisoners 
to repented confinements; but, on the other 
hand, it does not seem that there is anything 
to prevent it, And balancing advantages 
and disadvantages, it seems that more harm 
is likely to be done by refusing than by 

allowing the Police to re-arrest. 

With regard to the second point, there 
seems to me to be no doubt that the Subh- 
Inspector was acting in good faith. In 
making the re-arrest, he followed a practice 
which I believe is not ancommon, and has 
hitherto, so far as I am aware, been deemed 
to be correct. ~~ 


Judgment of the High Court. 


Phear, J.—We think there is no ground 
for interfering with the conviction and order 
of the Deputy Magistrate. The discharge 
from custody was a useless procedure if the 
accused immediately became liable to be re- 
arrested without fresh material for prosecu- 
tion of the charge. We think the view 
taken by the Deputy Magistrate was right. 
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e° The 25th January 1873. 


ae _ Present: 


The Hon'ble J. B. Phear and W. Ainslie, 
Judges. 


Procedure—Error—Act X of 1872 s8. 283, 
297, 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
o by the Sessions Judge of Cuttack. 


The Queen 
versus 


Ramkanoo. 


To justify the setting aside the proceedings on a trial, 
the error mustbe a material error within the meaning of 
section 297 ofthe new Criminal Procedure Code,—material 
in that section being equivalent to “ unless such error or 
defect has occasioned a failure of justice ” ın section 288. 


Phear, J.— ALTHOUGH, a8 the Judge points 
out, there has been error in the proceedings, 
still it does not seem to be a material error 
within the meaning of Section 297 of the 
new Criminal Procedure Code, such as 
would justify our setting aside the proceed- 
ings on the trial and the conviction. For 
that purpose the error must be material, and 
we think that “material” in Section 297 is 
equivalent to the effect of Section 283, which 
says that :—‘No finding or sentence passed 
“ by a Court of competent jurisdiction shall 
‘“ be reversed or altered on appeal on account 
“ of any error or defect, either in the charge 
“ or in the proceedings on or before trial, ot 
‘on account of the improper admission or 
“ rejection of any evidence, or by any mis- 
« direction inany charge toa jury, unless 
“such error or defect has occasioned a 
“ failure of justice. * =e 

Here, according to the view which the 
referring Judge himself takes, there has been 
ho failure of justice, inasmuch as it would 
appgptthat the charge which the prisoner 
originally made was in reality a false charge, 
snd therefore the prisoner has been rightly 
- convicted. 

We, therefore, do not think it necessary to 
interfere. with the conviction or sentence. 


The 28th January 1873. 


Present ; 


The Hon’ble J. B. Phear-and W. Ainslie, 
Judges. 


Procedtre-——- Complaint — Warrant—Transfer of 
Case—Trial of Case. 
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Reference to the High Court under Section 
484 of the Code of Criminal Procedure 
by the Sessions Judge of Cuttack. 


Raghoo Parirah, Petitinner. 


A Magistrate removed a case to his own file from that 
of the Joint Magistrate after the latter had issued war- 
rante upon the footing of the complaint, and immediately 
Bue ed tho warrants and dismissed the complaint 
under s. 67 of the Criminal Procedure Code. LD 
that the Magistrate ought to have proceeded with the 
case as from oe eee at which he found it, and that he 
committed a material error by not doing 80. 


Phear, J.—It appears that the Magistrate 
removed a case from the file of the Joint 
Magistrate to his own, after ecomplaint had 
been made and warrants issued by the Joint 
Magistrate upon the footing of the com- 
plaint. The Magistrate having removed the 
case, immediately suspended the warrants 
and dismissed the complaint on the ground 
that be had previously in his executive 
capacity made some enquiry into the matter 
out of which the complaint arose, and fiom 
information that he so gained was of opinion 
that the complaint ought to be rejected under 
Section 67 of the Criminal Procedure Code. 
The words of this Section are, so fur as it is 
necessary to read it now:—‘“‘If, in the judg- 
« ment of the Magistrate, there be no sufti- 
“ ojent ground for proceeding, he shall dis- 
‘© misg the complaint.” 

We think .that the Magistrate committed 
an error in taking this course. It has 
always been held by this Court that the 
proper officer to issue the warrant is the 
officer who has heard the complaint made, 
because it is he who can best exercise a dis- 
cretion with regard to the prima facie 
merits of the complaint. When that officer 
has issued the warrants, the case ought to 
go on in due course according to the pro- 
cedure prescribed by the Code, unless some- 
thing occurs to show that the Magistrate 
who had issued the warrant hed from some 
cause or another made a wrong exercise of 
his discretion, which has certainly not been 
the case here. It appears tome that, when 
the Magistrate took the case from the Joint 
Magistrate’s file, he ought to have proceeded 
with it as from the stage at which he found 
it; and I think he committed a material 
error by not doing so. In my opinion, there- 
fore, the order of the Magistrate which 
suspended the warrants and dismissed the 
complaint should be set aside. 

I do not think it necessary that Wo should 
transfer the case to any other Magistrate 
for complete investigation and dedsion, be- 
cuuse I feel confident that the Nogistrate 
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whose order is now in question, when he is 
made acquainted with the opinion of this 
Court, will duly carry out the investigation 
which the complaint initiated, and will come 
toa fair and judicious determination of the 
matter. 


t 


k 


The 30th January 1873. 


Present: 
The Hon’ble J. B. Phear and W. Ainslie, 
e Judges. ` 


Sureties—Security-bond— Code of Criminal 
Procedure, ss, 800, 305. 


e (Miscellaneous Case.) 
Brindabun Chunder Dass, Petitioner. 
_ Tarinee Churn Mozoomdar, Petitioner. 


Mr. J. 8. Rochfortand Baboo Greeja Sun- 
her Mozoomdar for the Petitioners, 


Where sureties who were required to show oause 
under Section 805 of the Code of Criminal Procedure, 
why the bond executed by them should not be put in 
force, failed to establish by evidence the statements 
which they made, it was HELD that the order putting the 
“bond in force was a proper one, 

Per Phear, J.—Although the form of secmity-bond 
given in the Form (F) of the Appendix combines two 

onds, namely, one for the piincipal, and one on the part of 
the sureties, the provisions even of Bection 800 would be 
complied with if these two bonds were upon two pieces 
of paper instead of one. 


Phear, J—I am of opinion that this 
application should be dismissed. The order 
of the Magistrate which we are asked to 
quash was passed under the provisions of 
Section 805 of the late Criminal Procedure 
Code. From that order an appeal (whether 
any appeal laf or not, it is not necessary now 
to say) was preferred to the J ie te and on 
that appeal the Judge upheld the"Magistrate’s 
order. 

It appears to me, upon the showing of the 
petitioners before us, that upon the day ap- 
pointed by the Magistrate for showing cause 
under Section 305 why the bond executed by 
the petitioners should not be put in force, 
no cause was in fact shown by the petitioners. 
They simply said that, at an antecedent 
period, thy had desired to be released from 
the obligation of the bond, and had made due 
applicatign te that effect to the Magistrate, 
and thatmt the time of making that applica- 
tion, thé principals for whom they were 
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sureties were in Court and could have been 
taken into custody if the Magistrate had- 
taken steps for that purpose. But altkough 
they stated this, they certainly did not, as it 
appears from the papers before us, give any 
evidence in support of the statement I 
hardly know what other course the Magis- 
trate, who was then ready to hear cause, 
could .then pursue but make the order 
which he has made in the absence of any 
cause shown, for the bond was admitted and 
also the default of observing its conditions. 
On appeal to the Judge and also before 
this Court, it has been urged that the bond 
which the petitioners entered into was in- 
valid because a personal security was not 
simultaneously taken from the principals 
whose sureties the petitioners were. But 
it appears to me that if is too late now to 
make this objection, whatever its worth may 
be. Jt was not taken before the Magistrate, 
and we have not materials upon the record 
upon which we can come to a conclusiun of 
fact whether or not security was ordered to 
be taken from the principals in the first in- 
stance, or indeed whether security was or 
was not taken from the principal. We have 
among the papers an order of the Judge, 
apparently made under the provisions of 
Section 298 of the Criminal Procedure Code, 
which only directs security to be taken from 
the sureties. Bat this is by no means con- 
clusive on the question whether or not security 
had been ordered or had been taken from the 
principal. Although the Criminal Proeedure 
Code says that the security-bond shall be in 
the Form (F) given in the Appendix, or to 
the like effect, and although this form com- 
bines two bonds, namely, one for the priu- 
cipal, and one on the part of sureties, I 
apprehend that the provision even of Section 
800 would be complied with if those two 
bonds were upon two pieces of paper instead 
of one, o : i 
However this may be, as I have alweady 
said, no objection on this head was taken hy 
way of showing cause before the Magistrate, 
when if it bad been taken, evidence might 
have been forthcoming either in support of 
it or otherwise, and it is for that reason now 
too late to insist upon it. 
I think the application should be dismissed. 
The pleader admitting that this order will 
govern the case of Tarinee Churn Mozoom- 
dar (Miscellaneous Case 239), it is ordered 
accordingly that that be also dismissed. 
Ainslie, J.—I also think that this ppplica- 
tion should be dismissed. The only point 
we have to consider is whether the order 
ETR B—9 
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of the Magistrate is a proper order with 


„ -TOforence tothe cause which the petitioners 


showed or attempted to show. They made 
certain statements which, if true, were pro- 
bably sufficient. But they took no steps 
whatever to establish those statements, and 
the Magistrate was therefore in my opinion 
right in making the order which he did 
make. ' 





p 
The 80th January 1873. 
, Present: 
The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Jurisdiction—Complatnt—Assistant Magistrate— 
S.68, Code of Criminal Procedure. 


(Miscellaneous Case.) 
Dhunput Singh, Petitioner. 


Mr. R. T. Allan and Baboos Sreenath 
Dass and Rashbehary Ghose for Peti- 
tioner. 


An Assistant Magistrate of a District has no jurisdic- 
tion to entertain a case as of his own knowledge under 4, 
68, Code of Criminal Procedure, as he does not fill the ; 
character of a Magistrate of a District, or Magistrate in 
charge of a Division of a District. | 

ere a caso did not come before an Assistant Magis- ' 
trate on complaint, or in any other way than by transfer , 
from the Magistrate of the District, who himself initiated ' 
the proceedings under s. 68, the proceedings of the Assist- | 
ant Magistrate were declared to have been without juris- | 
diction, 


Phear, J—I\t appears to us that the Assist- 
ant Magistrate had not jurisdiction to try 
this case. He could not entertain it as of, 
his own knowledge ånder Section 68, because - 
he does not fill the, character of a Magistrate | 
of a trict or Magistrate in charge of a. 
Division of a District, and the case did not. 
come before him on complaint or in any | 
other way than by a transfer from the Magis- . 
trate of the District. Also it did not come. 
before the Magistrate of the District on com- 
plaint or report of police; if at all, it came 
within his cognizance under the provisions of 


' Section 68, and it has, been held that if a 


Magistrate of a District mitiates a case under 

Section 68, he has no power to transfer it., 

The trial therefore having been held without ` 

jurisdiction, we think that the conviction , 

must bé quashed, and the fine remitted. If, 

the fine has been paid, it must be refunded. | 
ae 


` a 


The 8lst January 1873. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Jurisdiction—Autrefois Acquit—Commtiment— 
Sessions Judge—S. 296, Act X of 1872. 


The Queen 


VETSUS 


Taruck Nath Mookerjee, Petitioner. 


Baboo Juggadanund Mookeérjee for the 
Prosecution. 


Mr. M. L. Sandel for the Petitioner. 


In a case in which the accused was cha#ged under 
3. 200 Penal Code of the offence of using as true a false 
declaration which by law is receivable as evidence, the 
Magistrate, after takingevidence, discharged the accused, 
as he was of opinion that the charge was not made out, 
and that the evidence did not justify his framing any 
other charge against the accused. 

The Sessions Judge, acting under s. 296 of the 
Criminal Piocedure Code, then directed the Magistrate 
to commit the accused for trial for forgery: 

HELD, that the Sessions Judge’s order was bad, (1) be- 
cause it was too vague and indefidite as it did not speafy 
thedocument which was forged and the pai ticular m regard 
to which ıt was forged; and (2) because it directed the 
committal of the accused of an offence with which he had 
not been in any form accused before the Magistrate,— 
Section 296 of the Codeof Criminal Procedure empowering 
the Sessions Judge to duect a commitment only for some 
offence with which the accused was substantially charged 
1n the complaint, or which was specified in the warrant, or 
which was framed as a formal charge by the Magıst ate 
at the preliminary hearing. ` 

Phear, J.—IT appears that in this case 
Taruck Nath Mookerjee was in consequence 
of some knowledge or information obtained 
by the Magistrate brought before the Magis- 
trate under a warrant to answer a charge 
therein specified as a charge made under 
Section 200 of the Indian Penal Code. After 
taking evidence, the Magistrate Wasof opinion 
that that charge was not made out, and that 
the evidencd did not justify his framing any 
other charge against the accused. Accordingly 
he discharged him from custody. 

The Judge exercising the powers given to 
him by Section 296 of the new Criminal 
Procedure Code, lias directed the Magistrate 
to commit Tarack Nath Mookerjee for trial 
for forgery. 

I think that this order of the Judge is bad 
for tWo reasons :— \ 

In the first place, it is too vague and inde- 
finite for the \oagistrate to aot upon. It 
should have specified the documeng which 
the Judge considered to have heen\forged, 
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and also the particular in regard to which it 
was forged. Otherwise, I do not understand 
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We are told that during the time*vhen 
Taruck Nath Mookerjee was in jail, he caused ~ 


Rulings. 


how the Magistrate, who in this matter’| a petition to be presented to this Court,eapon 


will have to act in a ministerial capacity 
only, can properly frame his commitment 
upon any specific charge at all; and I must 
farther say that having regard to the evidence 
which was before the Magistrate, and which 
has come up to us on this occasion, I cannot 
perceive in what way avy charge of forgery 
of a document can be made out at all. 


And, secondly, I think the orderis bad, be- 
cause it directs that Taruck Nath Mookerjee 
be committed for trial for baving committed 
the offence of forgery, that being an offence 
of which he had not been in any form accused 
before the Magistrate. 


The Section or that portion of the Section 
(296) whigh is applicable to the present matter, 
runs thus :—“ Provided that, in session 
“ cases, if a Court of Session or Magistrate of 
“ the District considers that a complaint has 
“been improperly dismissed, or that an accused 
“ person has been improperly discharged by a 
Subordinate Court, such Court or Magistrate 
‘may direct the accused person to be commit- 
‘* ted for trial.” I read this to mean, may be 
committed for trial upon that matter of 
which he has been in the opinion of the 
Judge wrongfully discharged by the Magis- 
trate; in other words, committed for trial 
for some offence with which he was substan- 
tially charged in the complaint, or which 
was specified inthe warrant, or which was 
framed as a formal charge by the Magistrate 
at the preliminary hearing. 


Unless the powers of the Judge under this 
Section to commit for trial be thus limited, it 
seems to me that a very strange result would 
follow, namely, that a man might be commit- 
ted by the Judge for trial of an offence of 
which ‘he had never been accused, or never 
even heard Ææ word, as indeed, would have 
happened here until he was apprehended 
under the Judge’s commitment. “And as the 
Criminal Procedure Code seems to have been 
carefully framed with a view to provide that 
no one shall be committed for trial without 
having previously had a fair opportunity of 
meetivg the charge upon which he is to be 
committed, I think this result I have men- 
tioned can hardly have been contemplated by 
the Legislature, and I do not think the words 
when, reafonably read with the context do 
give the Judge so extensive a power as tliat 
which is pow sought for him. a 

For thse two reasons I think the order of 
the Judge should be set aside, 


which no final order has hitherto been made, 
Our. present decigion renders it unnecessary 
to make any order upon that petition, 


The 81st January 1873. 
Present: 


The Hon’ble J. B. Phear and W. Ainslie, * 
Judges. 


Jurisdiciion— Adultery—Act XLV of 1860, 8.497. 


Reference tò the High Court under Sec- 
tion 434 of the Code of Criminal Pro- 
cedure by the Officiating Sessions Judge 
of Hooghly. 

The Queen 
versus 
Asgur Mullick. 


The High Court quashed a commitment in a cage in 
which the charge was that of adultery under s. 497 
Penal Code, where it appeared thatthe committing officer 
had no jurisdiction, by reason of the offence having been 
committed at places beyond the local limits of the Ses- 
sions division to which the accused was committed, and 
where the Sessions Jadge considered that there was no 
evidence to found a charge of enticing away the com- 
plainant’s wife within such jufisdiction. 





Reference.—f wave the honor to submit 
the proceedings of the case of Queen vs. 
Asgur Mallick for the orders of the High 
Court, because it appears to me that the com- 
mitment should be quashed as having beon 
made without jurisdiction. 

The prisoner has been committed for trial 
by this Court on a charge of having com- 
initted adultery (Section 497 Penal Code) 
at French Chandernagore and Calcutta. 

On receipt of the letter of commitment 
nnd a copy of the charge, I called upon the 
Joint Magistrate of Serampore, the commite 
ting officer, to state en what grouygds this 
Court had jurisdiction to try the prigener, 
the offence having been committed beyoud 
the local limits of this Sessions division. 

The reply of the Joint Magistrate is an- 
uexed.* 


t The explanation of the Joint Magistrate was as 
follows :— ; 

In reply to your No. 2, dated the 7th instant, I have 
the hono: to explain that the young woman with whom 
the offence was committed was living in Serampore 
when she was induced by the accused Asgur to leave her 
home and go with him to Chandernagote. 

I supposed that cases of this kind were contemplated 
by Sections 27 of the old, and 65 of the new Criminal 

rocedure Code. e 

‘Lhe offence began in Serampore when Naziman leit 
her home, and continued through the journey to and 

ip 
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I fim of opinion that Section 65 of the 


evpresent Code and its corresponding Section 


27 dẹ the former Code do not apply to the 
present case, in which there is a sole charge 
of adultery. I have carefully perused the 
record, and can find in it no evidence that. 
the prisoner enticed away the complainant’s 
wife, though there would seem to be 
evidence of the commission of adultery. 

The facts seem to be that prisoner is the 
vyoman’s first cousin, and that they have 
lived,in the same house (her father’s house) 
up to the time of her disappearance there- 
from ; they are both about the same age, 
below sixteen years, and the Joint Magistrate 
records that the prisoner is the younger of 
the two. There is no evidence to show any 
enticing, or even that they left her father’s 
house together ; but there is evidence that 
they were found together in Calcutta and 
that they slept together in Chandernagore. 

I mention all these facts because, though 
I have no doubt that the charge of adultery 
should be tried in Calcutta, as the complain- 
ant had also preferred a charge under Sec- 
tion 498, Penal Code (of enticing away his 
wife), I at one time thought that if the case 
came to trial, there might be evidence to 
support such a charge; but from the 1ecord 
of the proceedings before the Magistrate, I 
do not think that this charge can in any 
way be established : and as the commitment, 
as it now stands, is contrary to law, I have 
thought it my duty to submit the case for 


the orders of the High Court in preference to, 


taking it up for trial at the Sessions, which 
commences on the 18th instant. 
Judgment of the High Court. 
Ainslie, J.—The commitment must bo 
quashed. — 


The 4th Fekruary 1873. 


@ 
Present: 


The Hon’ble F. A. Glover aud Dwarkanath 
Mitter, Judges. 


GL aaa de 312,°511 Penal, 
ode. 





residence at Chandernagore, and journey to and resi- 
dence in Calcutta. 

In my copy of the old Procedure, the convenience of 
the public with respect to the attendance of witnesses 
ig made in a note the guiding principle 

If the Sections of the Code referred to are not closely 
applicabl& I have the honor respectfully to request that 
you will be pleased to amend the chaige, and try Asgur 
under rection 498 of the l’enal Code, instead of 497, 

Fe 
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The Queen . 
versus 
Arunja Bewaand another, Appellants. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Jessore on a 
charge of causing miscarriage, &c. 

Tn a cage in which the child was full-grown, the Court 
declined to convict the accused of causing miscarriage 
under s. 812 Penal Code,—that Section supposing an 


expulsion of the child before the period of gestation is 
completed,—but convicted them of an attempt to cause 


miscarriage under ss, 812 and 511 read together. 


Glover, J.—On the face ofthe evidence of 
the native doctor that the child was full- 
grown, I think it improper to convict under 
Section 812, Penal Code, which supposes an 
expulsion of the child before the period of 
gestation is completed. ‘ 

But the evidence is perfectly clear as to 
the intention and acts of the parties, and 
they may both be properly convicted of an 
attempt to cause miscariiage under Sections 
812 aud 511 read together. 

I would not interfere with the sentence 
pnased on Alef Sheikh ; but under all the 
circumstances of the case, I think that the 
woman, Arunja Bewa, will be sufficiently 
punished with six months’ imprisonment with 
suitable labor. 

Mitter, J.—I conour. 





The 8th February 1873. 


Present: 


The Hon'ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Recognizance—Breach of the Peace—S. 282, 
Code of Criminal Procedure. 


Reference to the High Court ander Section 
434 of the Code of Criminal Procedure 
by the Officiating Magistrate of 24-Per- 
guanahs. 


The Queen 
versus 


Omerto Lall and Buseerooddeén. 


Parties who are not stated by a Magistrate to be likely 
to commit a breach of the peace, or to do any act that 
may probably occasion a breach of the peag, cannot be 
cal ope enter into recognizances to keep the peace, 
simply because they did not interfere when they might 
have done so between the persons actually» qugrrelling so 
as to prevent a riot, their laches in Aespoot not 
bringing them within the purview of s, ¥282, Code 
of Ciiminal Procedure. » 


` 
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Glover, J.—THm parties who have been 
called upon to enter into recognizances to 
keep the peace are not stated by the Deputy 
Magistrate to be likely to commit a breach 
of the peace, nor to do any act that may 
probably occasion such breach. What is 
intended apparently by calling upon them to 
give security, is to insure their interference 
with the parties actually quarrelling so as to 
prevent the likelihood of any further rioting. 
If the zemindars interested themselves 
actively in the matter, we dare say the dis- 
pute might be arranged, or fighting at all 
events stopped; but if is not shown any- 
where, nor doeg the Deputy Magistrate say 
that the zemindars have done anything to 
occasion a breach of the pence : they may not 
have interfered to prevent it, but their laches 
in this respect would hardly bring them 
within the purview of Section 282, Code of 
Criminal Procedure. 

We, therefore, in accordance with the 
Magistrate’s recommendation, quash the order 
‘calling upon the principals, Omerto Lall 
and Buseerooddeen, to furnish security. 


The 14th February 1873. 


Present: 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Breach of the Peace— Obstruction—Right of Way 
— Ss. 808, 320, Code of Criminal Procedure. 


(Miscellaneous Case.) 
Tarinee Churn Shah, Petitioner, 
versus 
Bonomali Nag, Oppostte Party. 


Baboo Doorga Mohun Dass for the 
e Petitioner. 


Baboo Kalee, Mohun Dass for tle Opposite 
Party. 

Although a road may bea private one, a Deputy 
Magistrate has jurisdiction to make an order under 
s. 808, Code of Criminal Procedure, 1f itappears that s. 820 
applies to it, that 19, if it 18 open to the use of a certain 

s of persons who used it a few days before the occur- 
rence of the dispute. 


Glover, J.—Tuxm objection urged by the 
petitioner, in this case is that as the Deputy 
Magistrafe has found that the road is a 
private one, he had no jurisdiction to make 
on ordeg yhder Section 308 of the old 
Crimina Procedure Code. 

Ld 


d 

Now, although, the Deputy Magistrate 
does find that the road is a private one, yeto 
still the provisions of Section 320, hefiuds, ` 
applies to it, that is to say, that although the 
road is not open to the use of the public it is 
open to the use of acertain class of persons, 
namely, the ryots of the defendant; dnd thero 
is no finding that these persons.have not 


made use of their privilege within the last 


three months. It is contended that the 
Deputy Magistrate ought to have found 
whether these persons had or had not mado 
use of the privilege, but as no objection 
seems to have been made on that head, and 
there is evidence that they had pnssed over 
this piece of ground a few days before the 
occurrence of the dispute, there is nothing 
illegal in the decision. It appears thas 
the Deputy Magistrate had jurisdiction to 
decide the case as he did. We reject the 
application, 





The 17th February 1873. 


Present: 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Sanction for Prosecution—False Information— 
Head Constable— Act XXV of 1861 s. 168— 
Act XLV of 1860-8. 182. 


(Criminal Motion.) 
The Queen 
VErTSUS 


Grish Chunder Sirkar, 
Petitioner, 


Baboo Huree Mohun Chuckerbutty for the 
Petitioner. 


Where & person was accused under s. 182 of the 
Penal Code with having give:f false information to 
head constuble, it was Fold that the provisions k: 
s. 168 of the Code of Crifninal Procedure gid Leen 
sufficiently complied with, inasmuch os the ower 
Appel ate Court stated in its judgment that “the case 
had been forwarded under g. E by the ofice ħu 
charge of the District Superintendent's office,” —the 
District Superintendent being the official superior of the 
head constable. 


Glover, J.—Tms is a reference under 
Section 297 Act X of 1872 (Code of Crimi- 
nal Procedure), 

The petitioner was charged under Section 
182 Penal Code with having given false in- 
formation to a Head Constable at a Police 
station, in which he charged one Kajee 
Mofazzil Islam with unlawfully egnfining 
his (petitiouer’s) brother Eshan. ‘The 
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Extra Assistant Commissioner convicted 
the petitioner, and sentenced him to pay n 
fine ef Rs. 10, or to be rigorously imprisoned 
for twelve days. 

The Deputy Commissioner upheld the 
conviction. 

The point of law on which this appenl has 
been made here is that, under Section 168 of 
the old Criminal Procedure Code, no charge 

‘concerning a public servant described in 
Chapter X of the Penal Code could be enter- 
tained without the sanction of the complain- 
ant’s (the Head Constable) official superior, 
the District Superintendent of Police, und 
that the Deputy Commissioner was wrong 
in law in allowing this irregularity of proce- 
dure. 

Now this was not the petitioner’s case in 
he Court below. He objected there that as 
the information alleged to be false had been 
given to the Sub-Inspector, that officer alone 
had the right to make a complaint, 

But putting aside this, and assuming on 
the authority of Queen vs. Ramgholam Singh, 
XI Weekly Reporter, 22, that a Head Con- 
stable is an inferior ministerial servant, it js 
clear from! the Deputy Commissioner’s judg- 
ment that a sufficient sanction was given. 
T find there recorded that this case was for- 
warded under Section’182 Penal Code for the 
purposes of a prosceution by the officer in 
charge of the District Superintendent’s office, 
and was afterwards transferred by the 
Deputy Commissioner to the Court of the 
Extra Assistant Commissioner. 

It would seem, therefore, that the provi- 
sions of Section 168 Act XXV of 1861 have 
been substantially, complied with. 

As to the question of fact whether the 
petitioner gave the information knowing it 
to be false, that is-a point which we need not 
consider, it having been found as a fact by 
both Courts below that the information wns 
fo given, and no attempt has been made to 
show we that the finding was unsupported 
by evidence. 

: The objection as to the absence of the 
Head Constable at the time of trial appears 
to be quite untenable : in any case it would, 
I consider, come within the purview of Sec- 
tion 283 Act X of 1872. 

The application should I think be rejected. 

Mitter, J—I concur with my learned 
colleague in rejecting this application. The 
Deputy Commissioner says :—‘“‘ The cnse was 
forwarded under Section 182 by the officer 
in charge of the District Superintendent's 
office,” nd this circumstance is sufficient to 
take it out of the operation of the precedent 


relied upon by the petitioner. The objec- 
tion based upon the alleged absence of the 
complainant on the day of trial does not 
appear to be borne out by the record. 


The 18th February 1873. 


Present: 


The How’ble Sir Richard Couch, Kt. Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Licensé—Ligquor—Agent—Act XXI of 1856 
s. 4d. 


(Miscellaneous Case.) 
Ishur Chunder Shaha, Petitioner. 


Mr. J. S. Rochfort and Baboo Upendra 
Chunder Mitter for the Petitigner. 


Where a person sells liquor in contravention of and 
under color of a license which stands not in his own name 
but in that of the person for whom he is the recognized 
agent, he cannot be allowed to evade the provisions of 
s. 48 of the Aot XXI of 1856 by setting up that it is 
not a license to himself. 


Couch, C. J.—In this case the petitioner 
was charged with having sold liquor in con- 
travention of his license. It is found by the 
Magistrate by. whom he was convicted that he 
was not the actual vendor, but the recognized 
agent of the vendor, and that he admitted 
that he effected the sales under cover of 
the license which was taken out in the name 
of the person for whom he was acting as 
ngent, The Magistrate considered that he 
must be treated nas the vendor and as the 
person responsible for the sales in the shop 
for which’ the license was granted. 

The sale of the liquor was clearly proved, 
and the question which was raised on behalf 
of the petitioner was whether his case came 
within Section 43 of Act XXI of 1856 
which provides that every person licensed to 
sell spirituous or fermented liquors or intoxi- 
cating drags who shall commit any act in 
breach of any of the conditions of his license, 
not otherwise provided for in-the Act, shall 
forfeit for every such offence n sum not exceed- 
ing Rs. 50. 

It appears to me that the petitioner having 
made sales under cover of thise license,. 
although it is not in his own name but in that 
of the person for whom he was acting as 
agent, cunnot be allowed to eet up that it is not 
a license to himself to sell liquors in this shop. 
Tf it is not, he would have been for some time 
breaking the law by selling liquor $ithout a 


license. Although: this license is’ not -in 
8 
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his own name, I think for the purpose of 
dealing with him under Section 43, it must 
be considered that he was licensed to sell by 
it, and that his act was a breach of the eon- 
ditions of his license. He must not be al- 
lowed to evade the consequences of this act 
by setting: up that he had been illegally keep- 
ing this shop open for the sale of liquor, and 
selling liquors there. He has acted under 
the license and had the benefit of it in previ- 
ous transactions ; and on that ground I con- 
sider that the conviction ought not to be 
disturbed. 


But there is another reason why it ought 


not to be interfered with. Supposing there 
is an error here in the Magistrate’s holding 


that this must be considered as his license: 


and that he was practically the vendor, there 


is no doubt that he did sell the liquor. If 


this wase not his license, he has been guilty 
of a breach of the law in selling liquor with- 
out any license. On that ground we ought 
not to interefere, as he might have been 
convicted under another provision in the 
Act. 

The petition must be rejected, and the 
papersmust be returned. | 





The 17th February 1873; 


Presenti : 


Fhe Hon'ble F. A. Glover and Dwarkanath 
Mitter, Judges, 


The Queen 


VETEUS- e 


Bechoo Saout and: another, Appellants. 


Murder— Grave Provocation—Act XIV of 
1860 s. 300, Exception 1. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Midnapore, on a 
charge of murder. ° 


Baboo Juggut Chunder Banerjee for the 
Appellants. 


To enable a person to plead the extenuating circum- 
stances provided for in s. 800, Peval Code, Kxcep- 
tion 1, the provocation and its effects must be sudden as 
well as grave; and the deprivation of the power of self- 
eontrol must continue m order to beneftt a man who kills 
another under circumstances of grave provocation. 


GlovergJ.—T xis appeal is made on two 
grounds (1) that the evidence is insufficient 
and incredible; and (2) that, supposing it 
credible gn@ sufficient, it shows that there 
was leas of. the gravest kind, and re- 
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duces the offence to culpable homicids noi. 
amounting to murder. a, 

The first question is not without diffculty: 
in consequence of the exaggerations of un: 
least one of the two principal witnesses foi 
the presecution, and I agree with the Juda 
that a considerable part of the woman Bistev’: 
evidence is open to doubt. I do not think 
however, that the other woman, Golapee, i- 
untrustworthy. No doubt in the first part of 
her deposition she speaks positively to what 
if is not likely that she could have seen, but 
in the latter part she explains herself, and 
admits that she had previously stated a- 
facts what she only supposed to be so from 
what she had seen, As the Judge says 
beenuse she saw part, she guessed the rc 
mainder. P do not think we ought tı 
discredit her altogether, because she mi 
first exaggerated, and there seems no ten. 
son to doubt that the deceased Nobin, wit! 
whom she had an intrigue, did come intc 
the hut where she was sleeping with her hus- 
band, Bijye, on the night in question, and 
was then and there seized and carried off by 
the husband to the southern house where thc 
father, Bechoo, was sleeping ; nor do I se 
ground for disbelieving Golapee’s statemen’ 
that she heard the sound of a blow as of: 
piia or stool, and the father immediately afic: 
came out and fetched a bamboo, and then 
went back into the house where Nobin had 
beeu taken ; nor that a few minutes afterward: 
she saw Nobin lying dead, and that next 
morning blood marks were found on the stool 
and on various parts of the hut. 

The fetching of the bamboo by Bechoo, 
and the subsequent seeing of Nobin’s dead 
body by the witness Bistee, seem to me cre- 
dible, and in these two points at least the two 
so-called eye-witnesses corroborate each other. 
There is independent and apparenily quite 
trustworthy evidence to the fact that Nohiy 
was seen in the prisoner’s house upto 9 
o'clock of the night Pi the murder, Mithat 
he had an intrigue with Bijye’s wife. 

It is also proved that the body was found 
next morning half immersed in a neighbom- 
ing tank, with a wound on the left temple, 
and with a mark ag of strangulation on tho 
neck. 

Also that when the Sub-Inspector went to 
search the prisoner’s house on the day after 
the murder, he found what he took to be 
marks of blood on a stool (pira) and on vnii- 
ous parts of the premises. Itisa pity that 
the stains on the stool wero not proved to by 
blood marks ; but the fact remains that tho 
next day the stool with which the wound ju 
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the head is said to have been inflicted was (Criminal Motion.) 
, „covered with what were apparently blood 
SiS The Queen 
On the whole, and after much consideration, , versus 


I do not think that we should be justified in 
setting aside the judgment of the Court of 
Session. 

Then as to the degree of the prisoner’s 
criminality. 

It may be at once conceded that a husband, 
@nding a man in his room at night who had 
come there for the purpose of intriguing with 
his wife, would have received the very grav- 
est provocation, aud that if he attacked and 
killed the seducer then and there his offence 

. would not amount to murder. But the pro- 
vocation and its effects must be sudden as 
well as grave, and when a man has time to 
cool down, and after having seized an iniru- 
der, under the circumstances stated in this 
case, takes him away to another room, and 
there, after being joined by another man, and 
so being in a position to render all resistance 
hopeless, deliberately first knocks his enemy’ 
down and then suffocates him with a bamboo 

_ pole placed and pressed upon his neck, the 
pole having to be fetched from the outside, he 
can hardly plead the extenuating circumstanc- 
es provided for in Section 800, Penal Code, 
Exception 1. i 

The deprivation of the power of self-con- 
trol must continue in order to benefit a man 
who kills another under circumstances of 
grave provocation, and it would require very 
strong evidence to support the plea in this 
instance, and to show that, so long after the 
provocation was received, the prisoner Bijye 
was still in that state of mental derangement 
from anger that judgment and reason had no 
dominion over him. 

In Bechoo’s case, I do not think that pro- 
vocation was either grave or sudden. 

I consider that beth prisoners were rightly 
convicted of murder, and that being so the 
only, secondary punishment allowed by law 
is transportation for life. Whether or not, 
under the circumstances of this case, such a 
punishment is not unreasonably severe, İB 8 
question for the Local Government., 

Mitter, J—I concur. 



















Basooram Dass, Petitioner. 
Baboo Rajani Nath Bose for the Petitioner. 


Per Glover, J.—Where a Sub-Inspestor of Police is 
charged with having detained prisoners for more than 24 
hours, it is not necessary for the Crown to proye that he 
detained them with a guilty knowledge, as s. 124 Act X 
of 1872 OT down that accused persons are 
‘on no account to etained beyond that time except 
under special order of the Magistrate,—which was not 
obtained in this case. ° 


Glover, J—THERE seems to be no error 
in law in these proceedings. 

The Sub-Inspector admits that Kambhoo 
although sent in as a confessing prisoner did 
not in reality confess at all. One the cou- 
trary whilat admitting that he had received 
the lac from certain persons named, he 
denied all knowledge of its being stolen pro- 
perty, The Sub-Inspector does not deny 
this, but says that as he did not believe the 
latter part of the prisoner’s story, he chélaéned 
him as confessing the receipt of the pro- 
perty : a most strange explanation certainly, 
and one that fully justifies the remarks made 
by the Assistant Commissioner. 

There was no necessity for proving on 
the part of the Crown that the Sub-Inspect- 
or detained confessing prisoners, or other 
prisoners, for more than 24 hours with a 
guilty purpose, inasmuch as the law, Section 
124 Act X of 1872 Code of Criminal Pro- 
cedure, imperatively lays down that accused 
persons are on no account to be detained 
beyond that time, except under special order 
of the Magistrate; andit is clear from the 
petitioner’s own statement to the Magistrate 
that they were detained and that without any 
such special order. 

The embodiment of all three instances of 
neglect of duty into one charge so far as 
punishmentewas concerned was not illegal. 
The several acts of disobedience took place 
during the conduct of the same enquiry. In 
any case Section 283 Code of Criminal Pro- 
cedure would apply, for it is not pretended 
that the petitioner has been in any way pre- 
judiced by the way in which the judgment 
was recorded. 

The last objection that the detention was 
not continuous receives no supportyfrom any 
evidence. It seems clear, moreover, from the 
petitioner’s own statement that the accused 
were in custody all the timee {he mere 
fact of there not being a spect guard 





The 18th February 1873. 


Present: 

The Hon’ble E. A. Glover and Dwarkanath 
Mitter, Judges. 
Sub-Bispector— Police— Detention in Hujut— 
Act X of 1872 3. 124. 


r 
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ought to have been dealt with under Soetion 
75 Penal Code, and have been committed to a 
the Sessions. e 

I presume that the Magistrate’s finding, as 
to the acoused’s being able to understand the 
nature of the proceedings brought against 
him, must be taken as conclusive, the Deputy 
Magistrate’s statement notwithstanding, «nd 
that Section 186 Code of Criminal Proceduro 
will not apply. 

If that be so, the matter would come undere 
the provisions of Section 315 Code of 
Criminal Procedure, for the accused is stated 
by the Magistrate to have been no less than 
seven times previously convicted of an offeucy 
under Chapter XVII Penal Code, punishable 
with three years’ 1igorous imprisonment, and 
he should ordinarily have been committed t» 
the Sessions, there being no question as to the 
extent of the Magistrates power unde: 
Section 36- of the Code. 

Under Section 297 Code of Criminal Pro- 
cedure, this Court can, whenever there has 
been any material error ia any judicial pro- 
ceeding, pass such judgment, sentence, or 
order as it thinks fit; and, under this Section 
it appears to me that the order of the Deputy 
Magistrate convicting the accused should bo 
quashed, and the Deputy Magistrate be 
directed to: commit the prisoner for trial tv 
the Sessions Court. 



















over them would not alter the nature of 
their position ; they were still in detention 
nnd unable to leave the thannah or to go to 
their homes, 

The application should be rejected. 

Mitter, J.—I do not think that this ts a 
proper case for the exercise of the special 
powers of revision vested in us by the Code 
of Criminal Procedure. The petitioner’s own 
stutements are sufficient to show that he was 
guilty of gross violation of duty, and I 
would therefore reject thig application. 





The 20th February 1873. 


Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justices and the Hon’ble F. A. Glover, 
Judge. 


: Accused— Deaf and Dumb Person— Understand- 
ing Proceedings—Prevwus Conoictions—Com- 
mittal—Sessrons Court— Act X of 18728. 186, 
297, 315. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Officiating Magistrate of Sarun. 


Doobri Hulwai 


VETSUS 





A dumb person, name unknown. The 20th February 1873. 
Present: 


The Hon’ble Sir Richard Couch, Kt, Chie/ 
Justice, and the Hon’ble F. A. Glover, 


In the case of an accused person who was deaf and: 
damb, the Deputy istrate who tried and convicted 
him considered that he did not understand the proceedings 
end accordingly referred the case to the Magistrate under 
s. 186 of the Code of Criminal Procedure. The Magistrate 
considered that the accused did understand what he was J 
charged with, Het that the finding of the Magistrate udge. 
must prevail, and s. 186 did not apply. ad = AS oe 

Acting under s. 297 Code of Criminal Procedure, the Receiving sa XLV oe l Ea gglins 
High Court annulled the order of the Deputy Magistrate, k Q S. FLL. 
aid, as'the accused had been previously convicted of an 


offence under Ch, XVII of the Penal Code, punishable with The Quesn 

three years’ rigoyous imprisonment, ordered that he n 
should, under & 815 of the Piocedure Code, be committed VETRUS 

for trial to the Sessions Court. “r ` 


; i Bajo Huri, Appellant. 
Glover, J.—THE Deputy Magistrate sent aca a a 


up this case to the Magistrate under Section 
186 Code of Criminal Procedure, in order 
that the High Court might pass such order 
as seemed proper. 

The acoused is, as the Deputy Magistrate 
states, both deaf and dumb, and ‘is unable to 
“understand the proceedings in the case.” 
The Magistrate, however, says that he is 
satisfied from the man’s demeanour and 
action that he did understand what he was 
charged wtby‘viz., house-breaking, and that 
he, being g very old offender in this particular, 


Committed by the Assistant Commissioner, 
and tried by the Deputy Commissioner of 
Cachar, on a charge of dishonestly 
retaining stolen property. 


Where a on was charged under s. 411 of 
the Penal e with having received stolen pioperty 
(rubber, the produce of the Government forests at Ca- 
char), and it was not proved that the 1ubber cams 
from the Government forests o: that it was stolen pio- 
perty, and that the prisoner knew that it was stolen pro- 

erty, ıt was held that the conviction under s. 411 was 
bad, and that he could not be convicted of smuggling,— 
smuggling India-rubber not being an offence der the 
Penal Code. 


B—12 
’ < 


Criminal 


Glever, J.—Tue appellant in this case 
. gsas been convicted under Section 411, Penal 
Codemof dishonestly retaining stolen pro- 
perty, viz., G mauuds 35 seers of Jndia-rub- 
ber, and has been sentenced to nine months’ 
rigorous imprisonment. 

The rubber is said by the Deputy Com- 

missioner to be the produce of the Govern- 
ment forests in Cachar, and the case is styled 
by him a “smuggling” case. 
e Section 411, Penal Code, makes it neces- 
sary that the party convicted should know, 
or have reason to believe, that the property 
found in his possession was stolen property. 
Now, in this case there is no proof whatever 
that the rubber hnd been stolen. It is 
not shown thatit came from the Govern- 
ment forests, or that it was not the produce 
of Munnipoor or some other of the indepeud- 
ent native states adjoining. The forests 
from which rubber is procured extend, we 
are told, ‘for many miles slong the British 
frontier, aud the rubber found in the ac- 
cused’s possession may just as well have 
come from independent territory as from 
Cachar. l 

But if it were “stolen property,” there 
is nothing on the record to show that the 
necused knew it to be such. He states him- 
self to have been ordered to take the rubber 
in his boat by Buldeb, nn agent of a Moor- 
shedabad morchant, and that it was delivered 
to him for that purpose by Bhoja Singh. 
That the robber was to be concealed and 
that biibes were to be given to parties in 
authority to allow the goods to pass without 
molestation would not show that the carriers 
knew or had reason to believe that the pro- 
perty was stolen, but only that they knew 
they were smuggling. This is, so far as 
the record shows us, what the accused did ; 
but that is a very different thing from re- 
taining stolen propery knowing that it was 
Stolen. Smuggling India-rubber is not an 
offenceunder the Penal Code. 

Th a similar case, Queen versus Dussarut 
Dass, decided ou the 18th November 1872," a 
Division Bench of this Court held thats Sec- 
tion -$11, Penal Code, did not apply. 

In the case of Queen versus Gouree Churn 
Doss, decided on June 28th, 1872f and which 





* 18 W. R., 68. 
+ The 28th June 1872, 


Present: 
- The Hon’ble F, B. Kemp and F. A, Glover, Judges. 
‘ The Queen 
e , versus 
Gouee Churn Doss, Appellant, 
qe 
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wasin some respects similar to this, the High 
Court upheld a conviction under Section 411 
on the ground that there was ample proof of 
the guilty knowledge of the accused that the 
rubber had been stolen. 

We think that the conviction of Bajo Huri 
should be set aside, and the prisoner released. 





The 24th February 1873. ` 


Present: 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Procedure—Jury— Sessions Judge differing from 
Verdict—High Couri—Act X of 1872 8. 263. 


Reference to the High Courtunder Section 
263 of the Code of Criminal Procedure 
Act X of 1872 by the Officiating Addi- 
tional Sessions Judge of 24-Pergunnahs. 


. The Queen 
VETSUS 
Oottum Dhoba, Prisoner. 
The Sessions Judge differmg from a majority of the 


jary, who acquitted the accused, referred the case to the 


igh Court under s. 268 of the new Code of Criminal 
Procedure to be dealt with as an appeal. Before pro- 
ceeding with the case, the High Court considered it fair 
to the accused to give him notice to bring forward any 
objections he may have to the Sessions Judge's recom- 
mendation. 

On a consideration of the evidence, the High Court 
convicted the accused of the offence with which he had 
been charged below. 


Glover, J.—Tais case has been referred 
to the High Court by the Additional Sessions 
Judge of the 24-Perguonnhs under Section 
263 of the new Criminal Procedure Code. 
A majority of the jury found the accused, 
who was charged under Section 457 Penal 
Code with lurking house-trespass by night 
with intent to commit theft, not guilty ; but 
the Sessions Judge considerfng that find- 
ing to be against the evidence hns sent the 
case up to be dealt with as an appeal by this 
Court. 

‘Section 263 Code of Criminal Procedure 
provides that cases so referred shall be dealt 
with as appeals, and the High Court may 





Committed by the Assistant Commissioner, and tried by 
the Deputy Commissioner of Cachar, on a charge of 
diskonestly receiving stolen property. - 


Kemp, J. — Wn have read the evidence €n this case, 
and have considered the petition of appeal. The ac- 
cused’s act appears to us to leave no doubt as to his 

ty knowledge that the rubber had been tolen from 
vernment. i 
The appeal is rejected. 


1873. ] Criminal THE WEEKLY REPORTER Rulings, 39 


ge eS 
Applications by parties also have been founde not wo 
have been in possession, to set aside proceedings of a 
Magistrate under s 818 of the Code of Criminal rocca, 
dure which are taken in order to prevent bregehes cf 
the peace ought to be made without any delay. 




























convict the accused person on the facts, and if 
it does so shall pass such sentence as might 
have been passed by the Court of Session. 

I have some doubt myself as to whether 
the law requires that the accused should 
have notice of any action proposed to ‘be 
taken by the High Court under this Section, 
but we have considered it but fair to him 
that notice should be given, and that he 
should have time to bring forward any objec- 
tions he may have to the Sessions Judge’s 
recommendation. We postponed the hearing 
accordingly unto to-day. 

* No one has appeared on behalf of Ootum 

* Note-—The *accused Dhoba, but we have 
haa since filed a petition: carefully gone through 
at contains nothing but the evidence brought 
Air eab ahi agniost him in the 
against him, and is almost Sessions Court, and 
identical with the defence have no doubt that 
pat forward originally, = on that evidence the 
accused ought to' have been convicted. 

In accordance, therefore, with the Section 
above quoted, we convict the accused Ootum 
Dhoba of the offence of lurking house- 
trespass by night with intent to commit 
theft, and under Section 457 Penal Code 
sentence him to rigorous imprisonment for 
five years. ‘The man is an old offender, and 
has been convicted of the same offence 
withid the last twelve months. 

Mitter, J.—I concur in the conviction and 
sentence. I have no doubt upon the evi- 
dence as to the guilt of the prisoner. 


Couch, C.J.—TEHE conse comes before u; 
under Section 404 of what I may call thy 
lata Code of Criminal Procedure, which pro- 
vides that, where there has been an error in 
the decision on a point of law, or a point o, 
law should be considered by the Court, i; 
may send for the record and determine any 
poiut of law and pass such order ag may’ 
seem right. 


This isa power which it is in the discre. 
tion of the Court to exercise or not as tho 
case may seem to require. As to anv 
point of law which should be considered o- 
determined, the only point presented to u3 
on the part of the petitioners is that thero 
is no distinct finding respecting the third 
party to the proceedings being not in poy- 
session ; and, as to the first party, it is no. 
clear that the Magistrate has found that 1) 
is actually in possession, or has only based 
his decision upon the possession which mav 
be presumed from his being entitled to tl 
property. ‘These are not points of law which 
it is necessary to determine, They onlv 
affect the regularity of these particular pro- 
ceedings, and the application is in reality 
one on the part of one of the parties befor. 
the Magistrate to get his decision annulled. 


Looking at it in that way, it seems to my 
that the delay in coming to this Court which 
there has been is important. The order o? 
the Magistrate was made on the Sth of Sep. 
tember. For more than four months, tha 
order was allowed to stand and to hayo 
effect, and on the 30th of January in thi: 
year, the party whom the Magistrate founc 
Was not in possession applies to this Cour, 
to set aside the proceedings, and to set thy; 
matter at large and leaye it to be again dis 
puted between these parties, I thitke the 
Magistrate has found, not it may be in sọ 
many words, but in substance, that the thir; 
parties were not in possession. 


The 27th February 1878. 


Present: 


Tbe Howble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Applications — Breach of the Peace—S. 318 Code 
of Criminal Procedure. 


(Miscellaneous Case.} 


Goguo Pramanick and others, Petitioners, 


Whether the first party was in possessior 
or not may be doubtful, but that the third 
parties were not in possession has been found 
Seeing, then, that the application is madc 
on behalf of the persons who have been foun 
not to have been in possession, and who hay: 
no right to have that question tried over 
again, and that there has been so much dela, 
Baboos Hokiny Mohun Roy and Bhuggo- | in making the application, I think # ough 

butly Churn Ghose for the Opposite Party. | to be rejected. It is most important, and | 


e . PR B—]3 


TETSUS 


Ranee Surnomoyee and others, Opposite 
Party. 


Mr. J. T, Woodroffe and Baboo Sreenath 
ass for the Petitioners. 


e i) 
Criminal . 

° 2 ` 
think, ought to be understood that applica- 
ions to set aside proceedings of this nature 
whichare taken in order to prevent breaches 
of the peace ought to be made without any 
delay. 


The Ist March 1878. 
Present: 


The Hon'ble F. B. Kemp and C. Pontifex, 
s Judges. 


Police Officer—False Eniry—Injury—Act XLV 
of 1860 s. 218. 


Commetted by the Assistant Commissioner, 
‘and tried by the Judictal.Commissioner 
of Chota Nagpore, on ackarge of making 
a false entry with intent to injure. 


The Queen 


verses 
Jungle Lall, Appellant. 


Messrs. R. E. Twidale and C. Gregory and 
Baboo Nilmadhub Sein for the Appellant. 


Where a chowkeedar was charged under Section 218 
Penal Code, with having made a false entry in a chow- 
Keedaree attendance~book, with a view to support a 
chaige which was made, against a Sub-Inspector of 
having made a false report regarding the length of 
absence from duty of another chowkeedar, and thereby 
to cause loss or injury to the Sub-Inspector, it was held 
that tho intention was too remote to fall within 
Section 218, 


Remarks by the Judicial Commissioner. — 
‘Tis case arose out of trial No. 1 of the 
‘Sessions for the month of August last, 
Queen versus Reeasut Ally, Sub-Inspector. 

This officer was charged with having made 
a false report to his superior officer to the 
effect that Pooran chowkeedar had. been 
absent from his post for three days, whereas 
the chowkeedar had reported himself at the 
‘Police station after two days’ absence only, 
—thagnotive for sucl? report having been to 
necare the dismissal of the chowkeedar, because 
he would not furnish grass for the Sub- 
{nspector’s horse. The chief evidence against 
this officer was a chowkeedar’s attendance- 
book kept at the Police station admittedly 
under charge of and written up by Jungle 
Lall constable, in which was an entry to 
the effect that the chowkeedar, though absent 
on 24th and 25th June 1871, had reported 
himself on 26th idem, and was entered as 
present up to the 30th idem. 

It was found by this Court after a very 
careful trial that the report of the Sub-In- 
Spector was perfectly true, and that the entry 
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in the attendance-book of the chowkeedar’s 
being present from 26th and 30th June was 
entirely false; it was also found that the 
complaint of the chowkeedar Poorun against 
the Sub-Inspector was equally untrue, and 
permission was accorded to that officer to 
proceed against the chowkeedar and the con- 
stable for the respective parts they had taken 
against the Sub-Inspector which were clear- 
ly done with intention of injuring him. 

The constable and the chowkeedar now 
stand committed to this Court, the former 
with framing a false document with intent 
to injure, as the entries in the chowkee- 
dares attendance-book are admittedly in his 
hand-writing ; the chowkeedar, with having 
made a false charge, which is proved by his 
own admissions in the former case, in which 
he allowed that he had been four days 
absent from his post. å 

The defence of the constable Jungle Lail 
is that the entries in the chowkeedar’s atteud- 
ance book were correct, but he hag not been 
able to bring forward a single witness in the 
former or in the present case to proye that 
the chowkeedar Poorun really reported him- 
self in persou at the Police station on 261h 
June 1871, whilst on the other hand there 
is ample proof that he did not so report 
himself. The entries therefore of the attend- 
ance of Poorun from 26th to 80th June 
1871 must be false, and from what was 
elicited ou the former trial it is clear they 
were made for the .purpose of injuring the 
Sub-Inspecor; in fact to support the charge 
formerly preferred against that officer. It 
geems probable that this Jungle Lall may 
have been merely a tool in the hands of others, 
but such dangerous tools merit exemplary 
punishment. 

The cnse against Poorun chowkeedar is still 
more clear. He ought to have bean charged 
under Section 211 Indian Penal Code, but the 
ends of justice will be sufficienjly met by tlie 
punishment which can be awarded for the 
offence of which he has been tried, a8 no 
doubt when petitioning the Deputy Commie- 
sioner, he made the statement he did about 
the Sub-Inspector more with the hope of 
being re-instated than with any premeditated 
intention of injuring that officer. 

The Court concurring with the, assessors 
finds that Jungle Lall is guilty of the offence 
specified in the charge, namely, that he, being 
a public servant charged with the prepara- 
tion of a chowkeedaree attendaneé;book, did 
make an incorrect entry therein with intent 
to injure Sub-Inspector ee: and has 
thereby committed an offence punishable 


Criminal 


1873.] 


under Section 218 Indian Penal Code, and 
the Court directs that the said Jungle Lall 
be rigorously imprisoned for a period of (2) 
two years. 

The Court concurring with the assessors 
finds that Poorun Doosad is guilty of the 
offence specified in the charge, namely, that 
he gave false information to a public servant 
with intent to cause that officer to use his 
lawful power to the injury of Sub-Inspector 
Reeasut Ally, and has thereby committed an 
offence punishable under Section 218 Indian 
Penal Code, and the Court directs that the 
said Poorun Doosad be rigorously imprisoned 
for a period of, (6) six months. 

Judgment of the High Court :— 

Pontifex, J—We tiiuk in this case that 
the conviction must be quashed. Under 
Section 218 the prisoner was charged with 
the intenf to cause loss or injury to the Sub- 
Inspector Reeasut Ally. Thatwe think was 
too remote an intention to fall within the 
Section, If the entry was false, the pri- 
soner’s intention obviously was to shelter the 
chowkeedar Poorun ;and the offence which 
under Section 218 he could be charged with 
would be that by making that entry he was 
endeavouring to save some one from legal 
punishment. We do not think, however, that 
the term legal punishment was intended to 
apply to a case of this kind, where, if the 
chowkeedar were found to havebeen absent, 
- he could only be fined by his superior in the 
Police. We therefore think that in this 
case the conviction must be quashed. 





The 4th March 1873. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Procedure— Previous Conviction— Charge— 
Punishment—Act X of 1872 s. 439. 


The Queen œ 
DErsus 


Rajcoomar Bose, Appellant. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Nuddea, on a 
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e 
Baboo Juggodanund Mookerjee for Prose 
cution. 

Under s 489 of the new Criminal Pæccd.r 
Code, if it is intended to prove a previous convict,’ 
against an accused person for the pu pose of enhancim - 
the punishment, laa to state the fact of th. 
previous punishment in the charge. If ıt is omitted, » 
may be added to the charge at any time previous to th 
sentence being passed, but not after. 

Kemp, J.—THueE prisoner in this case Raj 
coomar Bose has been convicted by th 
Sessions Judge of Nuddea, under Section 4$, 
Act XIV of 1866, the Postal Act, and ha- 
been sentenced in consideration of his havin; 
been convicted of another offence during tlu 
same Sessions, to the maximum punishmen 
allowed under that Section, namely, to seve! 
years’ rigorous imprisonment. The fact 
which are beyond dispute in the case are n 
follows :—A registered letter was addresse:. 
to one Sree Ram Chunder Bruhmmah o' 
Soonteah via Hurrah Post office. The lette 
was posted at the Narainpore branch offic. 
subordinate to that of Nyehattee on the 1. 
of May 1872. On the 2nd of May a packe 
challan was despatched from Nyebattea u 
Kishnaghur at 8-30 am. This chalisi 
covered three packets, one addressed t» 
Kishnaghur khas, one to Kishnaghar sorting, 
and one from Baraset to Kishuaghur, so tha 
there were two packets from Nyehattee, an. 
one from Baraset. These packets were Mud » 
over with another packet addressed to Buy 
golah to the guard Piziruddeen ; Pizirnd 
deen admits that in his book he only entere: 
three packets instead of four. He also say 
that he made them over-not to the oflice 
who usually receives them, but to one Bene - 
Madhub, who, for some reason or otlu 
which does not clearly appear was on tha 
day at the Buggolah station, and receive: 
the packets from the guard Piziraddeen 
Benee Madhub admits receiving the fou 
packets from Piziruddeey, and therefore w 
trace the four packetsto Benee Madhub. Ik 
says that he made theta over to the grisone 
Rajcoomar Bose. Rujcoomar denies ®%his 
and Benee Madhub also states that on deh 
‚vering the packets to Rajcoomar he calle 
his attention to the fact that there were on :¢ 
three packets entered in the guard-book. | 
appears that Rajcoomar was under suspen 
sion, and the man who was to succeed hin: 


ak. 


charge of wilfully secreting a packet and | arrived at 3 p.m. on the 2nd of May. Tlu 


` destroying a registered letter for the 
purpoge of fraudulently appropriating a 
bank note of Rs. 10. 


Mr. My W. Ghose and Baboo Biprodass 
_Hookerjee for the Appellant. 


next morning, a shop-keeper Gootoo Churn 
who has been examined in the case, goes’ t« 
a well close to the Post office, a public wel 
to which every body has access, to drav 
water. He lets down his lotah or ghurrah, 
at any rate a vessel not having a very lug 
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orifice, once into the well and draws up in 
it not one paper but three, namely, the chal- 
lan, the cover of the letter addressed to the 
Soontenh Brahmin, and a portion of the 
registered receipt printed on yellow paper. 
On fishing up these papers, he is immediately 
accosted by Jullodhur, who was in a shop 
close at hand, and who has also been examined, 
and who was then under suspension at the 
instance of the prisoner who had represented 
his misconduct. On seeing Gooroo Churn 
at the well with these papers, Jullodhur im- 
mediately said this is the letter to the 
‘Soonteah Brahmin. After that Benes Madhub 
comes up, and another paper, namely, the 
remaining portion of the registered receipt, 
is also found near the well. ‘These papers 
are taken to the successor of the prisoner 
who immediately re-instates Jullodiur in the 
post which he had lost at the instance of the 
prisoner. This appears clear from the evi- 
dence of Juljodhur. 

Upon this evidence and from the fact that 
on that day the prisoner had asked a malha- 
jun of Buggolah to change a 10-rupee note 
for him the pvisoner has been convicted 
and sentenced, as already observed, to seven 
yeais’ rigorous imprisonment. We mny here 
mention that the missing letter contained a 
10-rupee currency note. 

The assessors nie of opinion that although 
there is some suspicion against the prisoner, 
there is not sufficient evidence to convict 
him ; and in-this opinion we concur. From 
the challan of the 2nd of May, it is clear 
that the prisoner forwarded this challan to 
Kishnaghur without any nlteration. In this 
challan, distinct mention is mace of three 
packets addressed to Kishnaghur, one of them 
a sorting packet, and there is the evidence of 
n superior Post office official that it is not 
the custom for the intermediate Post offices 
to compare the packets with the challans 
addressed to other Post offices, and there 
could Jave beon no such comparison on the 
part@of the prisoner because he fo: warded 
the challan to Kishnaghur well knowing that 
he bad only forwarded two packets whilst 
the challan purported to cover three packets, 
and that this would be immediately detected 
by the checking officer at Kishnaghur. Then 
the finding of the papers in and near the 
well is, to say the least of it most suspicious. 
The papers do not look as if they had been 
down a well, and it is also very extraordi- 
nary, if the papers were floating as alleged 
separately on the surface of the water, that 
with oye dip of his lotah, Gooroo Churn 
should have been able to fish up all the three 


papers, Then there is the suspicious fact 
that Benee Madbub and Jullodhur were the 
only men present near the well at the time, 
it being a public well in the middle of the 
bazar, and they both being at enmity with 
the prisoner, Benee Madhub, having been 
fined at the instance of the prisoner, and 
Jullodhur having been suspended. There is 
also the fact that if the packet had been | 
made away with by the prisoner, he having 
had plenty of time to get rid of any such 
evidence ugainst him, it is quite impossible 
to believe that he would have thrown those 
papers inta and near a public well close to 
the Post office, and to which gverybody had 
access. The only remaining piece of evi- 
dence if it can be called evidence is that the 
prisoner went to a mahajun to change a note 
of 10 rupees. The mahajun states that the 
prisoner asked him to change a 10-rupee 
note for him, that he asked the prisoner to 
endorse it with his name, but that the 
prisoner refused saying that the person who 
had given him the note had not written his 
name on it, and why should he write his? 
It is not the custom to endorse 10-rupee 
notes, although it is certainly so to endorse 
notes of a higher amount. However be that 
as it may, the prisoner said I did not receive 
the note endoraed, why should I endorse it ? 


On the whole case, concurring with the 
assessors that the offence charged is not 
sufficiently established by the evidence, we 
give the prisoner the benefit of the doubt 
and acquit him. 


We wish to mention that the Sessions 
Judge in passing the severe sentence of seven 
years’ rigorous imprisonment makes allusion 
to the fact of the prisoner having been con- 
victed of another offence at the snme Sessions. 
But under Section 439 of the new Criminal 
Procedure Code, if it was intended to prove 
n previous conviction against the accused 
for the purpose of euhancing thé punishment, 
it was necessary to state the fact of that 
previous pufiishment in the charge; and if 
this is omitted it may be added to the charge 
at any time previous to the sentence being 
passed, but not after. Now this fact was 
not added to the charge, and therefore the 
Judge was wrong in allowing it to affect the 
measure of punishment, 


We direct the immediate discharge of the 
prisoner, 
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The 5th Manch 1878. 
Present: 
The Hov’bio F. B. Kemp and C. Pontifex, 
Judges. 


Accomplice— Corroborution— Evidence—Act I of 
1872 ss. 114 and 133. 


The Queen 
versus 
Luchmee Pershad, Appellant. 


Committed by the Joint Magistrate, and 
cried by the Sessions Judge of Shahabad, 
on a charge of defamation. 


Baboo Boodh Sein Singh for the Appellant. 


Although under Section 188 of the Indian Evidence 
Act, the cBnviction of a prisoner on the uncorroborated 
testimony of an accomplice is not illegal, the Court, 
having reference to Dlustration (b) Section 114 of that 
Act, considered in this case that the accomplice was 
unworthy of oredit, 


Kemp, J.—Tsex prisoner has been con- 
victed under Section 500 of the Penal Code, 

There is no evidence that the prisoner 
published the petition, exhibit A, and the 
only evidence implicating him in the making 
of it is that of the witness No. 4, Bachu Lall, 
who is an accomplice. Under Section 188 of 
the Indian Evidence Act, Bachu Lall iso 
competent witness, and a conviction would 
not be illegal merely because it proceeds 
upon the uncorroborated testimony of an 
accomplice ; but with reference to Illustra- 
tion (b) Section 114 of the said Act, the 
Court may presume “that an accomplice is 
“ unworthy of credit, unless he is corroborated 
“ in material particulars.” In this case we 
` find no corroboration of any kind, much less 
in material particulars. ‘The witness No. 6, 
Bisheshnr Opadyah, states that he met the 
witness No.e4 at a ghat in the first half of 
the month of Assin; that he officiated as 
priest in connection with some religious 
offices on behalf of the witness No. 4, and 
received from him a few pice whioh were 
paid at the prisoner’s house. No date is 
given, and there is nothing in the evidence 
of the witness No. 6 to convict the prisoner 
with the offence with which he is charged. 

The case for the prosecution depends 
entirely upon the evidence of the accomplice 
witness Bachu Lall, and as his evidence is 
Wholly without corroboration, we do not 
think it safe to convict. 

The griséner is acquitted, and a warrant 
will asub for his immediate release, 


The 7th March 1873. e 


Present : 


The Hon’ble F. B. Kemp and ©. P&ntife:, 
Judges. 


Procedure—Conditional Pardon. 
The Queen 


versus 
Bipro Dass and others, Appellants. 


Committed by the Magistrate, and tried bi 
the Sessions Judge of Cuttack, on « 
charge of murder. 


Mr. Mun Mohun Ghose for the Appellants 


Hexp, that a Sessions Judge acted irregularly in a, 
once trying and convicting a person who had been gran: 
ed a conditional pardon by the Magistrate, and whe hoc 
been sent up to the Sessions Court as a witness for th: 
Crown. The Sessions Judge was directed to order thc 
Magistrate to commit the accused to the Sessions for ¢ 
fr trial after hearing his defence and examining lu 
Witnesses, 

Kemp, J.— Wirz reference to the prisene: 
Chukree Dass, objection was taken by the 
Counsel who appears for him that this 
prisoner, having been offered a conditional 
pardon, was sent up to the Sessions Court a- 
a witness for the Crown; but on his not con- 
forming with the conditions of the pardou 
tendered to him, the Sessions J udge cancelled 
the pardon granted by the Magistrate, and 
there and then placed him in the dock, tried 
him and sentenced him to transportation for 
life. This proceeding, the learned Counsel 
gays, is illegal and contrary to the provisions 
of Section 859 of the old Code of Crimiual 
Procedure, which says that, except in cases 
referred to in Section 172 of the Act, a 
Court of Session, as a Court of original crimi- 
nal jurisdiction, shall not take cognizance 
of any offence, but upon a charge preferred 
by a Magistrate. With seference to Section 
426 of the same Code, the sentence passed bey 
the Sessions Judge beMg one, not pegsed by 
a Court of competent jurisdiction, that™Sec- 
tion will not apply, nor will Section 439 
which enacts that no trial held in any Crimi- 
nal Court shall be set aside, and no judgment 
passed by any Criminal Court shall be 
reversed, either on appeal or otherwise for 
any irregularity in the proceedings of tho 
trial, unless such irregularity has occasioned 
a failure of justice. In this case we think 
that the prisoner Chukree Dass has bécu 
prejudiced by the proceedings of the Judge, 
inasmuch as if he had directed the Magı-- 
trate to commit him, the prisoner wold haye 
had an opportunity of addncing witnesses os 
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his bęhalf of which he has been deprived by 
the proceeding of the Judge. We therefore, 
n the case of Chukree Dass, order that the 
Sessions Judge shall direct the Magistrate 
to commit Chukree Dass to the Sessions 
Court for a fresh trial after hearing what he 
has to say in his defence, and examining any 
Witnesses he may wish to adduce. 

With reference to the prisoners Bipro 
Dass, Baoree Mudee, and Shiboo Sutee, we 
think that the conviction must be confirmed. 
We have carefully considered the case, and 
we find that the confessions of Bipro Dass, 
Baoree, and Shiboo each implicate the others, 
and are consistent as to the part which each 
of the prisoners took in the murder of the 
decensed. There is also the evidence of two 
independent witnesses who are connected 
with the prisoners, and on the whole case we 
think that the prisoners Bipro Dass, Baores, 
and Shiboo Sutee have been rightly convict- 
ed, and we therefore reject their appeal. 


The 12th March 1873. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
; Judges. 


Evidence—Statement by Deceased— Murder. 
The Queer 
VETSUS 
Degumber Thakoor and others, Appellants. 


Committed by the Assistant Magistrate, and 
tried by the Sesstons Judge of Mymen- 


singh, on a charge of murder. 


Baboo Debendro Narain Bose for the 
Appellants. 


eIn a caso of murder, the statement made by the 
deceased in the presence qf his neighbours and of a 
head corffable was admitted as relevant evidence, under 
B. 82 &. 1 Act J of 1872, that Section providing that such 
statement is relevant whether the person who made the 
statement was or was not at the time when it was made 
under expectation of death, 


Kemp, J.—Txx prisioners Degumber Thak- 
oor, Joya Jaloo, and Mahomed Hossein have 
been convicted of the offence of murder un- 
der Section 802, and under the circumstances 
of the case have been sentenced to transport- 
atidn for life. The Sessions Judge observes 
that, “in the absence of any eye-witness as to 
what led to the attack on the deceased,” he 
was of gpinion “ that the alternative sentence 
of transportation for life would satisfy the 


ends of justice.” In this case from the 
medical evidence it is clear that the deceased 
must have been very severely injured, seveu 
ribs on the left side and three ribs on the 
right side, near the sternum were broken, 
and the sternum itself was fractured near-the 
articulation with the clavicle. The medical 
evidence also states that there were severe 
injuries to the chest which were the cause of 
death, and that these injuries, namely, the 
fracture of the ten ribs and the injuries in the 
chest, must have been done by repeated blows 
of some blunt implement. There is evidence, 
and particularly the evidence of Ooma Jalo- 
onee, a servant of the prisoner Degumber 
Thakoor, who was sleeping on the prisoner’s 
premises on the night of the occurrence, 
that she heard a noise which she describes as 
a noise of gurgling. We do not lay any 
great stress upon this part of the witness's 
evidence, but there is the fact which'is signi- 
ficant that, when she woke up and made en- 
quiries, she was immediately threatened by the 
father of the prisoner, Degumber Thakoor. 
Then we have the evidence of witnesses who 
depose that they saw the three prisoners with 
sticks in their hands close to the thakoor- 
baree, in which place, immediately after, they 
found the deceased. It is true that one of 
the witnesses before the Magistrate stated 
that he saw three men, but that he did not 
recognize them, and in the Sessions Court he 
mentioned them by name, but in the Sessions 
Court, on being asked to explain this discre- 
pancy, he stated that he was confused at the 
time his examination was taken before the 
Magistrate, and also that he was suffering 
great grief at the death of his brother; the wit- 
ness being the brother of the deceased. Thon 
we have the important feature in the case, 
the statement of the deceased. ‘This state- 
ment under Section 82 Clause 1 of the new 
Evidence Act, Act I of 1872, is relevant whe- 
ther the person who made the statement was 
or was not, at the time when if was made, 
under expectatin of death. The illustration 
to that Section, viz. A, appears’ to apply to 
the present case; the question is, says the 
illustration, whether A was murdered by B ; 
the statement made by A as to the cause of 
his death is a relevant fact. In this case 
the deceased made the statement which he 
did, not only before his neighbours, but also 
before the bead constable, and the head con- 
stable is no doubt an independent witness. It 
is true that the motive assigned by thh decenas- 
ed is, as observed by the Judge, not altogether 
an adequate one. He states that, on the 
night of tho occurrence he saw the ae 
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Mahomed Hossein, talking with the wife of 
Degumber Thakoor, the prisoner No 1; 
that he, the deceased, remonstrated with 
Mahomed Hossein on the impropriety of 
his talking with a married woman; and 
that upon this Mahomed Hossein and the two 
other prisoners, Degumber Thakoor and Joya 
Jaloo set upon him; Mahomed Hossein first 
attempting to strangle him with a oloth, and 
the rest severely beating him. The assessors 
seem to think that it is probable that there 
was an intrigue between the deceased aud 
the wife of Degumber Thakoor. There is 
no evidence of this on the record, and on 
the whole we must say that the motive for 
this murder has not been clearly established. 
It has been said in the course of the argu- 
ment that the witnesses who have been 
examined with reference to the statement 
made by the deceased were during the days 
which tife trial lasted, or for some eight days 
with the head constable, and that they have 
deposed to matters connected with the state- 
ment made by the deceased under the influ- 
ence of the head constable. There is no 
evidence whatever of this. As a matter of 
course, the head constahle with the other 
witnesses in the case would be sentup together 
to the Sessions Court, and they would remain 
probably all together under the surveillance 
of the Nazir or of the Court Inspector. 
There is nothing in the case to show that the 
head constable used any undue influence 
over these witnesses. The evidence of the 
Civil Surgeon as to the injaries inflicted 
upon the decensed shows that these injuries 
were unuaually severe. We have already 
stated the extent of these injuries, and on 
the whole case, after hearing the whole of 
the evidence and the argument of the pleader, 
we seo no reason whatever for interfering 
in the matter, 

We therefore confirm the conviction and 
sentence passed by the Sessions Judge. 


———a 


The 16th March 1878. 


¢ 
Present: 


The Hon’ble F. B. Kemp and F. A.: Glover, 
Judges. 


Murder- Sentence—Jury— Sanity of Accused— 
Medical Evidence—Act XLV of 1860 s. 808 
—Act X of 1872 s. 263. 


Referenct to the High Court under Section 
263 Code of (Criminal Procedure vy the 
Officiating Additional Sessions Judge of 
24-Pdrgunnahs, 
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The Queen ; 
VETSUS 


Doorjodhun Shamonto, alias Deejobor, 


Where a person under sentence of transportation fo” 
life on a conviction for murder is found guilty of murde 
on a subsequent and different charge, the only sentenci 
that can be passed on lim according to s. 808 Pena 
Code 13 that of death. The prisoner, who was chargea 
with having committed murder, was found by the jury 
who tried him to have been of unsound nund at the tıme 
he committed the offence, The Sessions Judge differing 
in that point from the jury ieferred the caso to the 
High Court under s. 268 of the Code of Criminal Pro- 


ure: 

HFrup, that in a case of this kind, the High Court will 
not interfere without the very clearest proof ‘that the 
jury were miataken, and that the inte: ests of justice 1m- 
peratively required the Court to take action under tic 
extraordinary powers conferred upon it by s. 268 Code 
of Criminal Procedure. 

On a consideration of the medical evidence, the Court 
declined to interfere with the verdict of acquittal which 
the jury came to. 


Glover, J.—Tuis ease has been referred 
to the High Court under Section 263 Code 
of Crimiugl Procedure. The Additional Ses- 
sions Judge disagreeing with the verdict of 
the jury which found the prisoner not guilty 
of the offence of murder in that “ by reason 
“of momentary ansoundness of mind he was 
“incapable of knowing the nature of the 
“act he committed, gr that he was doine 
“ what was wrong or contrary to law.” ° 

Notice was served on the prisoner, but no 
one has appenred on his behalf. 

The Sessions Judge considers the finding 
of the jury opposed to the medical evidence 
recorded on the trial, and recommends that 
the verdict of the jury should be set aside. 
At the same time he does not think that the 
ease is one in which a capital sentence should 
be passed. 

The prisoner wag at the time of trial 
already under sentence of transportation for 
life on a conviction of the murder of a child 
for the sake of Lis ornaments, so that, if he 
be found guilty of murder in the present 
case, the only sentence that could be pmsed, 
according to Section 303 Penal Code, would 
be death. 

The circumstances, under which the pre- 
gant crime was committed, are as follow :— 
The day after his conviction of child murder 
the prisoner mude a sudden attack on a fellow 
convict in the jail work-yard, and killed him 
whilst asleep by fracturing his skull with a 
large stone. He was tried and found guilty, 
and sentenced to death ; but the High Court 
(Phear and Ainslie, J.J.) set aside the con- 
viction and ordered a new trial on the ground 
that the question of the prisoner’s state of 
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mind, at the time of trial, had not been left, 
pè! it ought to have been, to the jory. 

The prisoner was accordingly re-tried, and 
the jury found that he was at present sane 
and eapuble of making his defence ; but that 
he was at the time of committing the crime 
of unsound mind as above stated. 

There is evidence on the record that the 
prisoner was considered for some time past 
to be “ pngul” or out of his mind; but the 
Sessions Judge has disregarded this evidence 
on the strength of the medical testimony 
which he considers as proving the contrary. 

Tn a case like this, where a man’s life is at 
stake, aud where the question for decision is 
one on which all unprofessional opinion is 
likely to be equally good, we should be most 
vawilliung to interfere with the unanimous 
finding of a jury of educated men come to 
on the evidence before them without the very 
clearest proof that they were mistaken, and 
that the interests of justice imperatively re- 
quired this Couit to tuke action under the 
extraordinary powers conferred upon it by 
Section 263 Code of Criminal Procedure. 

The medical evidence, on which the Ses- 
sions Judge relies, is to the following pur- 

ort :— 

j Dr. Lynch, the Jail Superintendent, on the 
¥7th February 1873, deposes that he consi- 
ders the prisoner “free from any intellectual 
“insanity,” that he “knew the nature of the 
“act he committed,” and that he was capable 
“of distinguishing between right and wrong.” 
He addsa—“ I think the accused is sane, but 
“not perhaps ou the sume level in point of 
“intellect with other people of his class 
“from congenital causes. I should not suy 
“that his intellect is weak, He is perhaps 
“ n little shifty and unsertled.” 

But on the 23rd of November 1872, when 
the first trial was held, Dr. Lyuch suid, with 
reference to this prisoner, “I think that he 
‘eis more imbecile than sane. I do not think 
“he is seusible as»natives of that class 
“usmlly are, but I consider that his defects 
“are more moral than intellectual, In another 
“place he says—“ His manner when he first 
«came into the jail was strange ;” and 
agaoin—*“ His manner when he first came to 
“jail was silly. He talked of the crime 
«with perfect unconcern, and that has con- 
“tinued.” 

No doubt Dr. Lynch also expressed an 
opinion that he believed the prisoner to have 
known the nature of the act he was commit- 
ting, and that he was doing wrong. He, 
Dr. Lyych, also thought that there was not 
that umount of disease in the prisoner’s 


mind which would prevent his reflecting or 
estimating the consequences of his nets. 

The impression left on our minds by this 
evidence is that the prisoner was, in Dr. 
Lynch’s opinion, to some extent diseased in 
mind at the time he committed the murder, 
but not sufficiently so to prevent his knowing 
right from wrong. The distinction is one 
very difficult to draw, and might, in many 
cases, entail very hazardous consequences. 
The distance between mental disease that 
incapacitates a man from knowing right 
from wrong, aud mental disease that still 
leaves him in possession of that faculty is 
one not easy to be measured, and the ques- 
tions whether the prisoner Wèlongs to one 
or the otber category is one that a court 
of reference, dealing only with the record, 
not having the medical witnesses before 
it for examination, might well object to 
decide. ° 

Dr. Cayley, whose deposition before the 
committing officer was put in evidence, he 
having in the interim lefi Calcutta for Cuttack, 
says—“ I believe that he (the prisoner) knows 
“the difference between right and wrong, 
“ but that the moral qualities are deficient in 
“him, and that his powers of self-control 
“are below the average ;” and ngain—“I do 
‘not consider him positively insaue but of 
“a morbid mind.” Dr. Cayley thought that 
the incoberency in the prisoner’s manner 
was to a great extent assumed, but he ad- 
mitted that * he had always talked in a child- 
“ish way.” 

After giving full consideration to these 
opinions, which being those of professional 
witnesses are entitled to respect, we think that 
they are not of such a direct or decided 
character as would justify us in saying that 
the prisoner was undoubtedly sane at the 
time of committing the murder with which 
he is now charged, avd nothing short of 
such a conviction on our part would warrant 
our interference with the verdict of ucquittul 
come to by the jury. 

Accordingly, we must decline to interfere 
in this case, und we direct that the record be 
returned to the Additional Sessions Judge. 

With regard to the coucluding paragraph of 
the Additional Sessions Judge’s order of 
reference, we observe that by Section 430 
Code of Ciimiunl Procedure, the Cours of 
Session is to communicate the fact of the 
acquittal, and the circumstances under which 
the order was passed to the Loca? Goven- 
meut. 7 

As to the former sentence of tansport- 
ation for life for child murder, Wwe Sobsei ve 
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that the prisoner, when he committed that 
murder, wns held to have been sane, and that 
no appeal was preferred against the sentence. 

The prisoner is admittedly snue now, and 
it is not suggested that he is of such a dan- 
gerous character as to render his special 
detention necessaty. We do not, however, 
cousider ourselves bound to give any opinion 
on this part of the case. 


` 


The 19th March 1873. 


Present : 
The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, aud the Hon’ble E. G. Birch, 
Judge. 


Breach of the Peace—Lawful Act—Act XXY of 
1861 s. 282. 


° (Miscellaneous Case.) 


Kashi Chunder Dass, Petitioner, 
VETSUS 
Hurkishore Dass, Opposite Party. 


Baboos Chunder Madhub Ghose und Rash 
Behary Ghose for the Petitioner. 


Baboos Doorga Mohun Dose and Nullit 
Chunder Sen for the Opposite Party. 


The words “or to do any act that may probably 
Occasion & breach of the peace” in s. 282 Act XXV of 
1861 were construed to mean a wro l act, and not one 
which the person may lawfully do. It was not intended 
that a person should be prevented by a Magistrate from 
exercising his right of property, because another person. 


would be likely to commit a breach of the peace, if he 
did s0, 
Couch, C.J.—Tue petitioner, Kashi 


Chunder Dass, has been required to enter 
into a bond in the sam of Rs. 600 to keep 
the peace for the period of one year at the 
instauce of Hurkishore Dass. It appears 
that the premises of the two adjoin. Kashi 
Chunder wishes to build a side wall of a 
building upon his own ground, and Hur- 
kishore objects to, his so doing, because he 
anticipates that the dripping ftom the roof 
of the. building, when completed, will fall on 
the thatch of his house. It is not alleged 
that Kashi Chunder is encroaching on Hui- 
kishore’s land. The Deputy Magistrate ap- 
pears to thiuk that the raising of the wall by 
Kashi Chunder muy occasion a breach of the 
peace ; put if such a breach of the peace 
were probable, Hurkishore would be the 
party to blame andthe wrong-doer, as he is 
not authored to interfere with Kashi Chun- 
der’s lawful use of his own property. It is 
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true that Section 282 of Act XX V of 1801 


invests magisterial officers with luge powe sg ~ 


of interference in any matter where arbreach 
of the peace is considered by them likelyto 
occur, but great discretion is required iu tle 
exercise of those powers. 

The effect of the Deputy Magistrate's 
order is to prevent Kashi Chunder fron 
building this wall at all; for if, after tle 
termination of the year, Kashi Chundcr 
attempts to raise the wall, his neighbour wil 
re-prevent his so doing as an act that may 
probably occasion a breach of the peace, ant 
will obtain a fresh order for security. To 
avoid such a consequence as this, we must 
construe the words “or to do any act thit 
may probably occasion a breach of the peace” 
as meaning a wrongful act, and not one which 
the person may lawfully do. It was nct 
intended that a persou should be prevented 
by a Magistrate from exercising his rights 
of property, because another person woul 
be likely to commit a breach of the pence :f 
he did so. We think that the order of tha 
Deputy Magistrate should be quashed, anl 
the bond be cancelled. 





EE Sy 


The 20th March 1873. 


Present: 


The Hon’ble F. B. Kemp and C. Pontifes, 
Judges. 


Theft—Fish—Navigable River—Act XLV of 
1860 s. 378. 


Reference to the High Court under s. 43% 
of the Code of Criminal Procedure by the 
Officiating Sessions Judge of Nuddea. 


Hurimoti Moddock 
versus 


Deno Nath Malt and others. 


The taking fish in that®portion of a naviggble rive: 
over which a right of julkur exists in anothereperso. 
does not fall within s. 878 Penal Code, 


Order passed by the Joint Magistrate—- 
I BELIEVE that the subject-matter of this peti- 
tion is true, but in the absence of any fisher-; 
law do not see how the accused are punish- 
able. The fish taken cannot be said to bavo 
been in any one’s possession, and go canno. 
have been the subject of theft; criminal 
trespass has not been committed, for the rive: 
is public. Iam obliged to reject the com- 
plaint. 

Further remarks by the Joint Magistrate. 
—I have no further remarks to make than ar; 
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contained in my order rejecting -Zo com- 
laint. 

It ito be noted that the @shery is ina 
navigable river of running water which is 
open to the public. -I do not see that the 
recognition of the fishery or of fishery rights 
generally by Government affects the ques- 
tion. I should have dismissed the complaint 
if preferred at the instance of Government 
also. 

e An analogus complaint in England is cog- 
nizable only under special game or fishery 
Jaws, not under common law. 

Remarks by the Sessions Judge.—l 
am of opinion that the Joint Magistrate’s 
order in this case is not correct, and should 
be set aside. I do not allude to the merits 
of the case, for it has not been gone into, 
bot julkur rights are rights recognised by 
Government ; and indeed the julkur regard- 
ing which this case arose is one of those the 
right to which Government has lately .relin- 
quished to its proprietor. As it appears 
to me that the theft of fish might well occur 
in such julkur, I would recommend that the 
Joint Magistrate’s order be set aside, and that 
he be directed to try the case on its merits. 


, ~ Judgment of the High Court :— 


Pontifex, J.—WE are of opinion that the 
taking fish in that portion of a navigable 
river over which a right of julkur exists in 
another person does not fall within Section 
378, inasmuch as the fish in such a river 
cannot be said to be in the possession of the 
proprietor of the julkur right. ‘The decision 
of the Magistrate will therefore be upheld. 


The 22nd March 1878. 


Present: 
The Hon’ble F. B. Kemp, Judge. 


Accomplice —Evidence—Act I of 1872 8. 188. 


o 
o The Queen 
e versus 
Koa and otbers, Appellants. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Bhaugulpore, ona 
charge of committing theft. 

Under s. 188 of the Evidence Act I of 1872, a con- 
viction 18 not illegal merely because it proceeds upon 
the uncorroborated testimony of an accomplice. 

Tue appeal is rejected. Under Section 133 
of the new Evidence Act, an accomplice is 
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a competent witness against an accused per- 
son, and a conviction would not be illegal 
merely because it proceeds upon the uncor- 
rohorated testimony of an accomplice. 

It is true that, under Illustration (6) to 
Section 114 of the same Act, the Court may 
presume “that an accomplice is unworthy of 
“ credit unless he is corroborated in material 
particulars ;” but, in this cuse, Lam of opinion 
that there is corroboration in material par- 
ticulars ; and, after reading the whole of the 
evidence both before the Sessions Judge and 
the Deputy Magistrate, I have no doubt óf 
the prisoner's guilt. I 1eject the appeal. 


The 28th March 1873. 


Present : i 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. , 


Breach of the Peace— Recognizances. 


(Miscellaneous Case.) 
Zearuddin Howladar, Petitioner. 


Baboo Doorga Mohun Dass for the 
` Petitioner. 


A person was bound down under recognizances to 
keep the peace towards all Her Majesty's subjects for a 
period of one year. Sometime afterwards he wrongfully 
confined, and extorted a sum of money from two 
ryots, who were supposed to have committed theft on his 
lands, he ueniE for such offence fined and his recogniz- 
ances forfeited : 

He xp, that the matter ought to have ended with the 
fine. For the ryots not having offered any resistance 
no breach of the peace took place, and the amount of the 
recoguizances could not be taken. 


Glover, J.—We thiok that this order of 
the Deputy Magistrate must be set aside. . 
We consider, moreover, that the Judge him- 
self might very properly have referred this 
case for the orders of this Court. The peti- 
tioner had been bound down under recogni- 
gunces in the sum of Rs. 1,000 to keep 
the pence towgrde all Her Mnjesty’s subjects 
for the period of one year. Sometime after- 
wards he is shown to have wrongfully cou- 
fined two men, who were supposed to have 
stolen some Hooglah leaves from his chur, 
and after thus confining them to have extort- 
ed Rs. 9 from them as a sort of fine for tak- 
ing away these leaves. He was convicted in 
that case and fined Rs. 50, and the matter 
should have ended there. How thq fact of 
his having confined these two men end ex- 
torted from them Rs. 9 could lead to any 
likelihood of a breach of the peace the Magis- 
trate does not say. The Judge sedms to 
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think that, although the two men took their 
arrest quietly, still they might have resisted, 
aud this might have led to a breach of the 
peace, It does not seem at all probable that 
two poor ryots on being arrested by a 
maf in the position of the petitioner 
would be likely to do anything that would 
Jend to a breach of the peace, but any- 
how there is the fact that no breach of 
the pence nor any attempt at it did take 
place, and under such circumstances the 
amount of the recognizances could not with 
any show of justice be taken from the peti- 
tiouer. The order of the Deputy Magis- 
trate must bereversed. The money, if re- 
ceived from the petitioner, will be returned 
to him, and he will remnin in the same posi- 
tion as be was before, namely, under recogni- 
zances of Rs. 1,000 to keep the peace for 
one year, 





The 22nd March 1878. 
Present : 


The Hov’ble F. B. Kemp and C. Pontifex, 
Judges. 


a 


Provedure— Preliminary Enquiry by the Magistrate 
in Cases triable by the Court of Sesmon—Dis- 
charge of Accused—Ss. 202, 207, and 225 Coda 
of Criminal Procedure ( Act XXV of 1861). 


(Miscellateous Criminal Case No. 9 of 1873.) 


l 
Rajah Nilmonee Singh Deo Bahadoor, 
Petitioner, 


Versus 
Ooma Churn Roy andanother, Opposite Party. 


The Advocate-General and Mr. R. T, Allan 
and Baboo Opendro Chunder Bose for 
the Petitioner. 


Mr. W. Jackson and Baboo Sham Lall 
Mitte? for the Opposite Party. 


Baboo Jugodanund Mookerjee for the 
Government. f 


Where a Deputy Commissioner held a proceeding in 
which the accused was charged with forgery and usin 
aforged document, and after calling on the accu 
during the eng to make a statement, but without 
calling on [um to make any further defence, and after 
* hearing the whole evidence both for the prosecution and 
for the defence, pea nl A and acquitted the accused: 

HE xp, that there been no trial, but that this was a 
proceeding under Chapter XII of Act XXV of 1861, 
that, under £ 202 of that Act, the istrate had dis- 
cretion to xamime the accused, and under s. 207 to 
examine witnesses on behalf of the accused, and under 
z. 225, the Magistrate, when finding there was no suffi- 
cient grougd for committing the accused to the ses- 
sons, was competent to discharge and acquit him. 

e 
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Kemp, J.—On the 14th of January last 


Justices Phear and Ainslie sent for thy g 


record of this case, after giving noticesto the 
defendants, to the Goveriment plesder, anı 
to the Deputy Commissioner. It appear 
that a petition was presented by the pleader 
for Rajah Nilmonee Smgh Deo Bahadoor tc 
the effect that the Deputy Commissioner, 
Colonel Rowlatt, who held the preliminary 
enquiry in this case, had no jurisdiction to try 
an offence under Sections 465, 471, and 409 
of the Indian Penal Code without the aid of 
assessors; 2nd, that the Deputy Commissioner, 
having held a preliminary enquiry on a 
charge of forgery, and also of having used a 
forged document knowing the same to be 
forged, which offences are exclusively triable 
in the Sessions Court, had no jurisdiction to 
try and determiné the case, and acquit the 
accused Rughoomonee Odhicarry; 8rd, that 
as the Deputy Commissioner admits that 
there is strong evidence against Rughoo- 
monee, he was bound to commit him to the 
Sessions for trial; 4th, that the contradictory 
statements of Rughoomonee, with reference 
to the disposal of the sum of Rs. 507-6, 
which forms the subject of the charge, 
bad not been noticed by the Deputy 
Commissioner. These four grounds refer to 
Rughoomonee. The ‘6th ground refers to 
Ooma Churn Roy alone, and is to this effect, 
that the Deputy Commissioner was wrong in 
discharging Ooma Churn Roy under Section 
225 of the Criminal Procedure Code, instead 
of committing him to the Sessions Court for 
trial, inasmuch as there was sufficient legal 
evidence, both oral aud documentary, to 
establish a prima facie case against him. 
There is a 6th ground to the effect that the 
Deputy Commissioner was wrong in holding 
that offences which come under Sections 465, 
471, and 409 could not be prosecuted by an 
agent; but this point wes given up in tie 
Court below, as the accused stated that he did 
not wish to rely for*his defence upon any 
such technical grounds, and the Deputy @om- 
missioner proceeded to make the enquiry, td- 
though he was of opinion that the prosecution 
in this case ought to have been on the part 
and in the name of the Rajah. 

We now come to the case itself. The case 
was instituted by one Koylash Chunder Bose, 
who states that heis a clerk of Mr. Michnel 
Dutt. How this Koylash Chunder Bose is 
connected with the Rajah, we fail to see. 
However it may be, that Mr. Michael Dutt 
being the law agent of the Rajah, this Koy- 
lash Chunder Bose may be, as he sates, a 
clerk in the employ of Mr. Michael Dutt. 
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The eharge was made on the 24th of June 


, pel872 agninat Ruoghoomonee alone for the 


criminal misappropriation of Rs. 507-6. It is 
stated in the first deposition of Koylash Chun- 
der Bose that Rughoomonee was the general 
mookhtar of the Rajah, and in that capacity 
applied for and obtained from the Collector- 
ate a sum of Rs. 507-6, which was standing 
in deposit in the name of the Rajnh, and 
approprinted it to his own use. Koylash 
Chunder Bose goes on to say that the money 
was not paid to the Rajah, because it did not 
appear in the accounts rendered by Rughoo- 
monee to the Rajah that any such sum had 
been entered ns paid to the Rajab. On the 
same day Rughoomonee was examined; he 
was not put on his defence, but he was simply 
examined. Under Section 202 of the old 
Code of Procedure which governs this case, 
the Magistrate has discretion, from time to 
time, during the course of the enquiry, to 
examine the accused person. On the 24th 
of June, therefore, on the complaint of Koy- 
lash Chunder Bose being made, Rughoomcnee 
was examined, and he candidly admitted the 
receipt of the Rs. 507-6, and further says 
that he had spent a small portion of the 
money, namely, Rs. 7-6 in miscellaneous 
charges connected with the Rajah’s busi- 
ness, and that he remitted the balance of 
Rs. 500 to the Rajah, and got a receipt 
in the shape of a sunnud, which he filed 
in Court; he further stated that, if the jate 
dewan of the Rajah, who was in the employ 
of the Rajah at the time the sunnud was 
granted to him, was examined nt once, 
he would support his statement. Upon this 
the Court sent for the late dewan of the 
Rajah, the witness Heera Chand Banerjee, 
who was examined on the same day, namely, 
on the 24th of June, and he entirely sup- 
ported the defendant’s statements. Subse- 
quently, on the 28rd of July 1872, Koylash 
Chuuder Bose makes another statement, and 
in thie he charges, fot only Rughoomonee 
buf*also Ooma Churn Roy, who appears 
for the first time on the stage, with offences 
under Sections 119, 409, 201, 204, 464, 
471, 109, 166, 167, 406, 407, 417, and 
418 of the Indian Penal Code, or under 
thirteen different Sections. Now we may 
observe amongst these Sections there is one, 
namely, Section 407, which is entirely in- 
applicable to the case ; that Section refers to 
cases of criminal breach of trust by carriers, 
warehouse-keepers, and the like; and it can- 
not be said that the slleged acts of the ac- 
cused gould possibly come under that Section. 
We mention this to show that Koylash 


Chunder Bose appears to have ransacked the 
Penal Code for ‘Sections under which he 
could possibly bring a charge against the 
accused. Upon this second charge being 
made, a number of witnesses were examined 
for the prosecution on various dates, narhely, 


‘on the 2nd, 22nd, 23rd, and 26th of July, 


and 19th and 20th of August, and 10th Sep- 
tember. On the whole, we find that 25 
witnesses were examined for the prosecu- 
tion. On the llth of September, or the 
day after the evidence for the prosecution 
had closed, the Deputy Commissioner held 
a proceeding in which he states that he is 
clearly and decidedly of opinion that nothing 
whatever had been proved against Ooma 
Churn Roy, that the evidence for the prose- 
cution altogether failed to connect him with 
the misapproprintion of the money if such 
ever took place, and therefore undeg Section 
225, the Deputy Commissioner discharged 
Ooma Churn. With reference to the accused 
Rughoomones, the Deputy Commissioner ob- 
serves that he thinks that a “ prima facie” 
case has been made out to’ put him on his 
defence on a charge of misappropriation, and 
also of having uttered a false sunnud pur- 
porting to contain a receipt for the money. 
On the 11th of September, the same day on 
which this proceeding was held, a charge was 
drawn up against Rughoomonee, not under 
any Section referring to the offence of uttering 
a forged document, but simply under Section 
403, although that Section was not one of the 
Sections under which Koylash Chunder Bose 
had brought the original or the supplemental ' 
charge, and Rughoomonee was called upon to 
answer a charge under Section 403. The 
witnesses for the defence were examined on 
the 22nd and 25th of September, and Ist 
of October; and on the Ist of October, 
without calling upon Rughoomonee for any 
further defence, the Deputy Commissioner 
held a proceeding which is headed, Koylash 
Chunder Bose vs. Rughoomonee, and the 
same charges, strange to say, which are made 
in the second statement of Koylash, are insert- 
ed in this proceeding, although a formal charge 
under Section 403-had alone been made. 
The Deputy Commissioner, after carefully 
going through the whole of the evidence, 
comes to the conclusion that the money, al- 
though received, which was admitted by 
Rughoomonee, from the Collectorate, was 
paid to the Rajah, and that the sunnud, 
in support of the plea of payment which 
had been produced by Rughoomonee, at 
the earliest stage of the case,e was not a 
forgery. He, therefore, acquitted “and dis- 
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charged Rughoomonee. This Court has 
now been asked to hold that the Deputy 
Commissioner had no jurisdiction in this 
mutter, inasmuch as the offence of uttering 
a forged document was an offence not triable 
by *him, or if triable by him, one which 
ought to have been tried by the aid of assess- 
ors. We are of opinion that there has been 
no trial in this cage. The proceedings of the 
Deputy Commissioner were proceedings under 
Chapter XII of the old Procedure Code, 
tbat is to say, proceedings preliminary to 
committing, or not committing the accused 
to the Sessions. If this had been a trial by 
the Deputy Cammissioner, then Ruchoomonee 
would have been put upon his defence, which 
was never done during the whole course of 
the proceedings. All that was done, as 
already observed, was to call upon Rughoo- 
mouee, which the Court had discretion to do 
from time to time, to make a statement. The 
Court below, the Deputy Commissioner, 
having heard the whole of the evidence both 
for the: prosecution and for the defence 
without calling upon Rughoomones to put 
in any further defence, discharged and 
acquitted him. Under Section 207 of the 
old Procedure Code, the Magistrate had 
discretion to examine witnesses offered on 
behalf of the accused, and under Section 
225 of the same Code, the Magistrate, when 
finding there was no sufficient giound to 
commit the accused to the Sessions, was 
competent to discharge and acquit. We, 
therefore,’ think that we ought not to inter- 
fere in the case of Rughoomoner, although 
we think that Mr. Paul, who appears for the 
private prosecutor, the Rajah of Pachete, 
was entitled, inasmuch sas two learned 
Judges of this Court had sent for the record, 
to be heard in the matter of Rughoomonee. 
A great deal has been made in this case, 
although we are not in any way trying the 
case on its merits, that the name used in the 
receipt is that of one Radhica Pershad Singh, 
and not of the Rajah, but in this matter we 
may observe that, although there is the fact 
that this name is mentioned, and not the 
name of the Rajah, who was entitled to the 
money in deposit in the Collectorate, it 
appears that the receipt was given “ marfat” 
or “through? Rughoomonee, and therefore 
whether the name of Radhica Pershad Singh 
was a mistake or not, and the Deputy Com- 
missiongr finds it was a mistuke, there was 
evidently no attempt on the part of Rughoo- 
mouee to conceal his part in the transaction. 
Witi raference to the second accused, Ooma 
Churn’ Roy, this party was charged only 
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under Section 403, which refers to an gffeucs 
triable by the Deputy Commissioner. ‘Th; 
Deputy Commissioner, as already Jstate:, 
after hearing the evidence for the prosecu- 
tion, discharged Ooma Churn under Sect: 
225 of the old Code, on the lith cf 
September. 

We are of opinion that, in the matter o° 
Ooma Churn Roy, Mr. Paul is not entitled to 
be heard by this Court. Under the provi 
sions of Section 297, altbough this Court bu. ` 
the power to order au nccused person, who 
has been improperly discharged, to be tried 
or committed for trial, we do not think tha 
this is a case in which we ought to exercis. 
the powers of revision vested in us by thu 
Section ; nor do we think, looking to thr ° 
conduct of the prosecution and to the whol- 
case, that this is-a case in which a privat: 
prosecutor has any right to be heard in this 
Court. We, therefore, decline to hear any- 
thing on behalf of the private prosecutiv) 
against the discharge of Ooma Churn Roy. 








The lst April 1873. 


Present : 
The Hon’ble F. B. Kemp and F. A. Glover 
Judges. 
Evidence— Confession to a Police Officer—Sectro. 
27 Act I of 1872. 


The Queen 


versus 
Pagaree Shaha, Appellant. 


Committed by the Deputy Magistrate, an’ 
tried by the Sessions Judge of Mymen 
singh, on a charge of committing murder 


Mr. M. Ghose and Baboos Doorga Mohu: 
Dass, Nullit Chunder Sein, and Haus. 
Mohun Chukravati for Appellant. 

The accused made a confession to a Police Inspector 


part of which related to the concealment of certai 
Jewels, and in consequence of the information go recesvul 


no jones were discovered : bs 
D, that under s. 27@f the Evidence Ag that piri 
of the accused’s confession which described his asgault v. 
the deceased, and her co uent death, and the was 
in which he became possessed of the jewels, related th 
tinctly to the faot of the discovery of the ornaments, an. 
might be proved against the accused. 

Glover, J.—I THINK that we ought to 
affirm this conviction. 

It has been contended by Mr. Ghose, on 
behalf of the prisoner, that the Sessions 
Judge improperly admitted against the pri- 
soner evidence of a confession made by him 
to the Police Sub-Iuspector ; that the rest ot 
the evidence against the accused is not abso- 
lutely inconsistent with his defenge before 
the committing Magistrate; that there is 
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proved enmity between the prisoner and 
Nikaree Sheikh, the deceased woman’s hus- 
Band, „2nd that the medical evidence shows 
that the injuries found on the corpse might 
have been caused by a fal. 

First as to the prisoner’s confession before 
the Police Inspector, Section 27 of the Evi- 
dence Act which 1e-snacts in almost similar 
words Section 150 of Acts XXV of 1861 
and VIII of 1869 (the old Codes of Crimi- 


f yal Proceduie), says that, “when any fact is 


* a covered may be proved.” 


deposed to as discovered in consequence of 
“ information received from a person accused 
‘of any offence in the custody of a Police 
“ officer, so much of such information ag re- 
“lates distinctly to the fact thereby dis- 


Now the accused stated to the Sub- 
Inspector, and the fact of his statement has 
been clearly proved both by the evidence of 
witnesses and by the accused’s own admis- 
sion to the Deputy Magistrate, that he had 
seized Khatu Bibee (the deceased) by the 
neck and. pushed her forcibly down, so that 
she fell agninst a plantain tree and broke 
her neck ; that he also struck her with bis 
hand ; that the woman then and there died, 
and that he then, after endeavouring to 
remove the body, took from off it a necklace 
aud pair of bracelets, which he concealed in 
the neighbouring jungle. 

In consequence of this information, the 
accused was taken to the jungle pointed out 
by him, and he then produced, from a con- 
cealed place, the necklace and bracelets 
before spoken of, saying that they were the 
ornaments he had removed from the body of 
Khatu Bibee. 

It appenrs to me that that part of the 
accused’s information, which described his 
assault on Khatu Bibee, and her consequent 
death, related distinctly to the fact of the 
discovery of the ornqgments, which discovery 
was made in consequence of that informa- 
tion; agd that the présoner’s admission as 
to thé way in which he became possessed of 
these ornaments was a fact which the Law 
of Evidence allowed to be proved against 
him, That it has been proved in this case, 
I have already shown. 

That Khatu Bibee died, under the circum- 
stances stated in the prisoner’s admission 
before the Police, is consistent with the 
medical testimony, which shows that the 
woman had a mark as of throttling on the 
fiont part of her neck, besides other injuries 
the result of blows or kicks. 
deceased committed or tried to commit sui- 
cide by hanging and then had fallen from the 


Had the’ 


branch of a tree, as suggested by Mr. Ghose, 
there would, of course, have been marks of 
the rope round her neck, and other signs, 
which could not have been mistaken. 

It is proved that there was ill-feeling 
between the prisoner, and both the decedsed 
and her husband; but this cats both ways ; it 
is proved that, on the day in question, the 
deceased went to the prisoner’s house for the 
purpose of buying a Pooar tree: if was 
admitted by the prisoner before the Deputy 
Magistrate, and proved by his wife, that he 
accompanied the deceased to some jungle, 
near his house, for the purpose of showing 
her the tree in question. It gs proved that 
the prisoner shortly after returned to his 
house alone, and that the woman was never 
seen afterwards alive. Itis proved that, on 
the day after her death, the prisoner was 
found in possession of two bracelejp and a 
necklace, which were on the woman’s person 
when she was seen going to the prisoner’s 
house on the Monday. 

Taking ull the ciicumstances into consider- 
ation, I have no doubt, in my own mind, of 
the prisoner’s guilt, and I would reject his 
appeal. 

Kemp, J.—Il'am of the same opinion. 








The 17th April 1878. 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Acquittal— Procedure—Act X of 1872 s. 212. 
Criminal Motion. 
J. Q. Bagram, Petitioner. 


Mr. R. T. Allan for the Petitioner. 

Where the Magistrate dismissed a case in the exercise 
of a judicial discretion, such dismissal, by s. 212 Act 
X of 1872, has the effect of an acquittal of the accused 
person. The Court has no jurisdiction to entertain any 
application to interfere with the acgnittal of an accused 
person, except the application be made either by Govern- 
ment, or under the sanction of Government. 


Phéar, J.—It seems to me very clear that in 
this case Mr. Bagram’s complaint was, rightly 
or wrougly, dismissed by the Magistrate in 
the exercise of a judicial discretion. The 


„consequence is that, by the operation of Sec- 


tion 212 of the new Criminal Procedure 
Code, the dismissal had the effect.of an 
acquittal of the accused person. And we 
have no jurisdiction to entertain any appli- 
cation to interfere with the acquittgl of an 
accused person except the application be 
made either by Government or under the 
sanction of Government. The phesgnt ap- 
plication must therefore fail. s 
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The 16th April 1878. 
Present: 
The Hon’ble J. B. Phear and W. Ainslie, 
` Judges. 


Procedure—Right of Cross-examinationof Wit- 
nesses for the Prosecution—Act X of 1872 
88. 218, 286, and 362. 


(MiscellaneougCriminal Case No. 73 of 1873.) 


J. R. Belilios, Petitioner, 


a 
versus 
The Queen, 
on the Prosecution of Kali Doss Banerjee, 
Opposite Party. 


Messrs, W. Jackson and S. J. Leslie for the 
Petitioner, 


The Legal Remembrancer for the 
Prosecution. 


When the charge has been framed and the defendant 
put on his defence, he has a right, under s. 218 of 
the Criminal Procedure Code (Act X of 1872), to have 
the prosecutor’s witnesses recalled for the purpose of 
cross-examination. ° 


The claim to recall the witnesses for the prosecution 
is very different from the 1equest made by the accused 
person to summen a witness under g. 862 Act X of 1872, 


No appeal lies to the Sessions Court fgom the order of 
the Deputy Magistrate refusing to recall the witnesses 
for the prosecution for the purpose of cross-examination 
but the order 1s such an error as cannot be immedi- 
ately corrected except by the interposition of the High 
Court under its powers of Superintendence and Revision, 


Phear, J.—Hayine regard to the circum- 
stances which have been made apparent to 
us on this record, we think that the Deputy 
Magistrate undoubtedly committed very 
material error in -procedure by withholding 
from the defendant the right of cross- 
examination which he had under Section 
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218 of- the present Criminal ProcedureCodc. 
It now seems to be clear that the examination, 
in-chief of the witnesses put forward by the 
prosecution, or on behalf of the prosecution, 
did not come to an end until the 17tl 

March. Up to that time no charge had bee: 

framed against the defendant, and he hac 
therefore declined (as he was entitled to de- 
cline) to cross-examine the several witnesses 
for the prosecution. On that day, however, 

when the charge was framed, and the defend, 
ant was called upon for his defence, he 
simply said that he was not guilty, and there- 
upon claimed the right to have the prosecu- 
tor’s witnesses recalled for the purpose of 
cross-examination. The Deputy Magistrate 
was of opinion that simply pleading not 
guilty to the charge was not making a defence 
to the charge within the meaning of Section 
218, and that consequently the defendant had 
no right to cross-examine the prosecutor’s 
Witnesses, 


It appears to me that the Deputy Magis- 
trate on this point fell into a very grave 
error indeed. For the consequence of it, if 
carried into effect, would be that the defend- 
ant would be tried and be liable to be con- 
victed upon the one-sided testimony of the 
witnesses for the prosecution without having 
that testimony sifted, analyzed and tested by 
cross-examination as he desired, and as he 
certainly had a right to have it by our rules 
of trial procedure, and by the express words 
of this Section, as I understand them, before 
he could be rightly convicted upon that evi- 
dence. It would certuinly, as it seems to me, 
be most unfair to him that he should be ob- 
liged to run this risk notwithstanding that he 
desired to cross-examine the witnesses, for 
every one knows that the testimony of even 
the most honest witness may be most 
materially altered by cross-examination, not 
only in regard to what the witness has 
actually said in chief, but also in way of 
supplementing that with additional ifforma- 
tion, and so bringing in new matter favorable 
to the defendant. 


The words of Section 218 are :—“ If the 
“accused person have any defence to make 
“to the charge, he shall be called upon to 
“enter npon the same, and to produce his wit- 
“ nesses if in attendance, and shall be allowed 
“to recall and cross-examine the witnesses 
“for the prosecution.” 


It seems to me that a man makes as good 
a defence as he possibly can make if he says 
that he is not guilty of the act «charged 
against him, and proves by cross-examination 


z B—]7 


t 


š . 9 
Criminal 


5% 





of the plaintiff’s witnesses that that assertion 
is correct. On this ground I um of opinion, 
as I kave already suid, that the Magistrate 
fell into very giave error when he refused to 
allow the defendant upon the plea of not 
guilty to cross-exumine the witnesses who 
had already been produced on behalf of the 
plaintiff. 


The olaim to recall them for the purpose 
of cross-examination appears to me clearly 
very different from the request to summon a 
witness made by the accused person, which 
is the subject of the latter Clause of Section 
862. 


Mr. Bell urged very forcibly in view of 
this Clause that the Magistrate’s refusal to call 
the witnesses for the prosecution for cross- 
examination was really a refusal to summon 
witnesses named by the accused person, and 
that consequently the Magistrate would there- 
upon be bound by the words of the Section 
to record his reason for the refusal, and the 
accused person would be entitled to appeal to 
the Court of Sessions against the refusal, and 
ought to go to that Court by appeal instead 
of coming to this Court in the way the peti- 
tioner has done. But it appears to me that 
this is not so, and that no appeal against the 
Deputy Magistrate’s refusal did lie to the 
Court of Session. It seems to me, therefore, 
that the error into which the Deputy Magis- 
trate has'fallen was such an error as could 
not be immediately corrected except by the 
interposition of this Court in the way in 
which our powers have been invoked. And 
we certainly do not think it was the intention 
of the Legislature that, when an error of this 
kind has been committed, the accused person 
should be forced to wait for remedy until all 
the proceedings had culmiuuted in a convic- 
tion, which would enable him to proceed by 
appeal to a superior Court in regular 
course. ¢ 


: I have said it appears to me that there is 
no other course by which the defendant could 
get an immediate remedy excepting by com- 
ing up to this Court, for this is, as Mr. Bell 
rightly urged upon us, an interlocutory 
matter, and Section 286 of the Criminal Pro- 
cedure Code expressly says :— 


“No appeal shall lie from any judgment, 
“sentence, or order of a Criminal Court, 
“ except in the cases provided for by this Act 
“or by any law for the time being in force.” 
Also am one of the illustrations of this 
Section we find further :—‘ There is no 
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“appeal against an interlocutory order, such as 
“n claim to appear by agent.” 


Consequently it seems that the only pos- 
sible ground upon which the right to appeal 
in this particular instance could be placedavas 
that taken up by Mr. Bell under the provi- 
sions of Section 862, which as I have already 
said, fails him. 


On the whole, then, I think, we are bound 
to send back this record to the Deputy Magis- 
trate, aud to direct him to give the defend- 
ant a fair and reasonable opportunity to cross- 
exomiue the witnesses who appeared for the 
prosecution, and to proceed waith the case in 
due course, 


We have been asked by the learned Coun- 
sel who appeared for the petitioner to transfer 
this record to some other Courts for the pur- 
pose of completing the trial. But we think 
that the ground upon which this particular 
part of the application is based are not suffi- 
cient to justify us in according to it. It 
appears to us that there is nothing on this 
record which ought to lead us to the conclu- 
sion that the Deputy Magistrate has formed 
an unfair bias against the defendant aud will 
not give him a fair tiial if heis charged with 
the conduct of the remainder of the proceed- 
ings. It is perhaps to beregretted that the 
Deputy Magistrate found himself under the 
necessity of directing charges of perjury to 
be made against some of the witnesses for 
the prosecution before the whole of their testi- 
mony in the case had been given. But I can 
conceive it quite possible that the witnesses 
had Jaid themselves open to sucha charge, 
und that it was rightly made even at this 
the earliest stage of the proceedings. And 
I can by’ no means assume that the course 
which the Deputy Magistrate hus taken in 
this respect is indicative of any motive to 
press uufoiily against the defendant. I 
therefore think that the order simply ought 
to be that which I have ulready expressed. 
The record should be sent back to Moulvie 
Abdool Luteef, the Deputy Magistrate, in 
order that he may conduct the remainder of 
the trial. We will add this that we think 
the case oughtto be taken up as promptly 
and proceeded with as speedily as poasible. 
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The 16th April 1873. 


Present : 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


Withdrawal of Complaint—Acquitlal—Act X of 
1872 8. 272. 


@ 
Criminal Revisional Jurisdiction. 
Luchi Behara 


versus 


Nityanund Doss and others. 


Judgment of the High Court. , 


Phear, J.—It seems to us that in this casu’ 
the withdrawal of the complaint By the 
complainant, even though it was made under 
very peculiar circumstances, operated as ar 
acquittal, and consequently we have ne 
authority to entertain the matter at all excep: 
upon an application daly made with the 
sanction of Government. 


Accordingly we decline to interfere, o 


The 17th April 1873. 


Present: 


The Hon’ble J. B. Phear and W. Ainslie, 
Judges. 


t 


Procedure—Act X of 1872 s. 296. 


The withdrawal of a complaint by the complainant | Reference to the High Court under Section 


operates as an acquittal, and tho High Court has no 
authority to entertain the matter at all, except upon an 
application duly made with sanction of the Government. 


The order of the Deputy Magistrate. 


Tar defendants having cleared themselyes 
by oath, and complainant having agreed to 
abide by tbeir oath and pay costs, I dismiss 
the case and discharge defendants, and direct 
under Section 270 Procedure Code that com- 
plainant pays Rs. 2 compensation to each 
of the defendants. Raghub Nyak witness 
will be disposed of in a separate proceediog. 

6 


On a revision of the criminal statements 
of Cuttack for the 4th quazter of 1872, 
the High Court called yor the proceedings 
and an explanation from the Deputy 
Uagistrate in the above. case, and the 
following is the explanution furnished by 
the Deputy Magistrate :— 


. ©The defendants were acquitted under 
Section 272 Code of Criminal Procedure on 
taking the oath under Act VI of 1872, ten- 
dered by prosecutor. The facts were report- 
ed in my No. 85 of 4th November 1872 as I 
have doybtæof the legality of tendering oath 
to a defendant under the Oaths Act,” 


296 of Act X of 1872, by the Officiating 
Magistrate of Moorshedabad. 


Okhoy Teli 
versus 


Modhoo Sheikh and others. 


When a Magistrate, having called on the prisoners for 
their defence, takes the evidence of a witness and finally 
acquits them. of the charge, the High Court has no power 
to interfere upon a reference made to it pnder s, 
296 Act X of 1872. > © 


Phear, J.—It appears to us that the deci- 
sion of the Magistrate is an acquittal in sub- 
stance as well as in form. He having called 
upon the accused persons for their defence, 
takes the evidence of another witness after- 
wards, and finally acquits them of the charge. 
If this be so, we have no power to inter- 
fere upon this reference. And I may add 
that there is hardly sufficient disclosed to jus- 
tify our interfering even if it were merely a 
discharge instead of an acquittal. ° 
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. The 17th April 1873. 


- 
% Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


|  Discharge—Procedure—Act X of 1872 
ss, 296, 297. 


Miscellaneous Case. 
Prosunno Coomar Ghose, Petitioner. 


Mr. M. L. Sandel for the Petitioner. 


Baboo Juggodanund Mookerjee for 
Government Prosecution. 


© The High Court has the power under s. 297 of 

Act X of 1872, not only to order the accused to be tried, 

but also to be committed for trial, if it appear to the 

High Court that the accused was improperly discharged ; 

but from the absence of the words “order him to be 

tried” ins. 296, it seems that a Magistrate is not em- 
wered under that Section to direct a subordinate 
urt to take further evidence in 4 similar case, 


Kemp, J.—Tu1s case having been gent 
for by this, Court, the Court is competent 
under Section 297 of the Crimmal Proce- 
dure Code, if it considers that the accused 
person has been improperly discharged to 
order him to be tried, or to be committed for 
trial. The objection taken by the pleader 
for the accused is that the Magistrate, under 
Section 296 of the Criminal Procedure Code, 
was not competent to direct the Deputy 
Magistrate to take further evidence in the 
.case, and then to commit the accused person 
for trial before the Sessions Court. After 
bearing the arguntent of the pleader for 
the accused, this Court thought proper 
to ¿nfe up the case under Section 297, 
and the whole of the evidence has been read 
to the Court. We are of opinion that the 
Deputy Magistrate’s order discharging the 
accused was, with reference to the whole cir- 
cumstances of the case, a proper order. The 
Court is also doubtful whether, under the 
‘provisions of Section 296, the Magistrate 
was competent to direct the Deputy Magis- 
trate, to take farther evidence in the case 
inasmuch as that Section directs, in the latter 
portion of it that the Magistrate may direct 
the accused person to be committed for trial ; 
but thete is no provision for the Magistrate 


to direct the taking of additional evidence. 
This Court under Section 297 has the 
power to order, not only the accused to‘ be 
tried, but also that he be committed for trial, 
that is to say, that this Court, if it thinks 
proper, may order the accused person #0 be 
tried which involves the taking of such evi- 
dence as may be necessary before the accused 
party can be put on his defence, but the ab- 
sence of the words order him to be tried in 
Section 296 seems to indicate that the Magis- 
trate under that Section is not empowered 
to direct subordinate Court to take further 
evidence in a case of this description. 

On the merits of the case, the whole of the 
evidence has been read to us. We find that 
in March 1872, or nearly one year before the 
charge was brought, the charge having been 
brought in January of the following year, 
late in the month, or the 24tb, tha complain- 
ant and the accused were at the time the 
offence is alleged to have taken place masters 
of a private school at Sulkea. It is alleged 
by the prosecutor that he lent one of his 
watches, not oue of great value, Rs. 22, to 
the accused; that he asked him for the 
watch on several occasions, but that the 
accused put him off with excuses, and yet 
we find the prosecutor taking no steps what- 
ever from March 1872 to Jannary 1873, or 
for nearly a year until he hears from one 
Hurree Mohun Daas that the watch had been 
mortgaged by the accused to one Nistarinea 
a widow for a sum of Rs. 7. Upon this 
the complainant instituted proceedings against 
the accused. The defence of the accused was 
a frank admission of having received the 
watch from the complainant, and mortgaged 
it for the purchase of maps for the use of the 
school with the consent of the complainant. 
Nistarinee the mortgagee has been examined, 
and she states that the watch was mortgaged 
to her by the accused for Rs. 7; that the 
purpose for which it was mqrtgaged was 
stated to be for the purchase of maps for the 
achool, and that at the time of lending the 
money she had no reason to suppose that the 
mortgage was made without the consent of 
the complainant. Lookiog, therefore, to the 
statement of the accused, and to the great 
delay and inaction on the part of the com- 
plainant, we think that no prima facte case 
at nll was made out of dishonest misappropri- 
ation of the watch as against the accused. 

We concur with the Deputy Magistrate 
in the opinion expressed by him. We direct 
that the accused be discharged, and that 
all proceedings in this matter, a&,far as the 
Criminal Courts are concerned, be stayed. 
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The 17th April 1878. 
Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Powers of High Court under s. 287 Act X of 

° 1872—Evidence—Confessions—Act I of 1872 
s. 30—Procedure— Act XXV of 1861 8. 205— 
Act X of 1872 se. 3, 4, 268, 297, 346. 


The Queen 
. versus 
Jaffir Ali and others, Appellants. 


Committed b9 the Magistrate, and tried by 
the Sessions Judge of Dacca, on a charge 
of murder, &c. 


Messrs. Woodroffe and Ghose and Baboo 
Rajaginath Bose for Bhoobun Mohun 
Bose. 


Baboo Doorga Mohun Dass for Nobo 
Sikdar. 


Baboo Bussunt Kumar Bose for Jaffir Ali 
and Meher Ali. 


Baboos Kali Mohun Doss and Bykunt Nath 
Doss for Dwarkanath Roy. 


Baboo Jugodanund Mookerjee for the Pro- 
secution. 


Where a case is referred to the High Court under 
B. 287 Act X of 1872, the Court is bound, under a, 288 
of the same Act, to go into the facts of the case, although 
the conviction was by the verdict of a jury. 

The confessions of rasons tried ligt for the same 
offence may, by s. 80 Act I of 1872, be “considered” as 
against other parties then on their trial with them, but 
such confessions, when used as evidence against others, 
stand in need of corroboration, and cannot be used as 
corroborating in any way the evidence of approvers 
against such other parties. 

S. 80 Act I of 1872 ought to be construed with 
great strictness, and the confession of one person is not 
admissible in evidence agamst another, though the 
two are jointly tried, if one is tried for the abetment of 
the offence for which the other 18 on his trial 

By s 297 of the Criminal Procedure Code, the Court 


can deal with the case of a prisoner who does not. 


appeal, and 1s authorized to pass such “ erder,” sentence, 
or judgment as it thinks fit. 

The following is a list of the prisoners 
with their corresponding numbers as refer- 
red to in the judgment :—(1) Jaffir Ali, 
(2) Meher Ali, (3) Bhomur, (4) Hukum Ali, 
(5) Mohur Ali, (6) Jahir Ali, (7) Kashi 
Chander Chuckerbutty, (8) Dwarkanath Rai, 
(9) Bhoobun Bose, and (10) Nobo Sikdar. 

Glover, J.—Tuxss prisoners have. been 
convicted by the Sessions Judge of Dacca on 
n trial by jury. . 

Prisoners Nos. 1,'2, 3, 4, and 5, of dacoitee 
' with mufder under Section 396 Penal Code. 


bd ¢ 


a . ô 
Prisoner No. 6, of voluntarily'assisțing .n 
the concealment of stolen property und © 
Section 414 Penal Code. ž 
Prisoner No. 7, of abetting the intention.1 
omission to give information of an offenes, 
&c., &c., under Sections 202, 109 Penal Code. 
Prisoners Nos. 9 and 10, of abetment cf 
dacoitee with murder under Sections 396, 
109 ; and prisoner No. 9, under Sectious 20:, 
109 also. 


The prisoner No. 8 has been acquitted I; 
a majority of the jury, but the Sessiou; 
Judge has referred his case under Sectior: 
263 Act X of 1872 (Criminal Procedure 
Code). 

The prisoners, Jaffir Ali and Meher Ali, 
have been sentenced to death. The prisoners 
Bhomur, Hukum Ali, Mohur Ali, Bhoobui: 
Bose, and Nobo Sikdar, to transportation for 
life; Jahir Ali, to rigorous imprisonment for 
3d years; Kashi Chunder, to six months 
rigorous imprisonment with fine. 

The case of Jaffir Ali and Meher Ali Las 
‘been referred to us under Section 287 Cod 
of Criminal Procedure, and by Section 288 o, 
the same Act, we are bound to go into the 
facts of the case, although the conviction was 
by the verdict of a jury. 

In respect of the other prisoners (D wai ka- 
nath excepted), the appeals are admissible on 
matters of law only (Section 271). 

The prisoner No. 7, Kashi 
Chuckerbutty, has not appealed. 

It will be convenient to take the case of 


Chunder 


‘each prisoner separately, and first as to Jafir 


Ali. His petition of appeal containg va- 
rious objections to the Judge’s charge to the 
jury on the ground of misdirection, into which 
it is not necessary to enter more particularly 
as the whole facts of the case are before us. 
Jaffir appears to have been found guilty 
under Section 396 Penal Code on his admis- 
sions to the Magistrate,» on the evidence of 
the two approver witnesses, on the confess 
sions of the other prisoners, Meher Ali, 
Hukum Ali, and Bhomur, on the recognftion 
of his voice by the witnesses, Deenoo Sing 
and Ramjye Sirdar, and by the finding of 
certain articles of stolen property in his pos- 
session. At first sight this appears a very 
strong array of testimony against this pii- 
soner ; but on a careful scrutiny, it resolves 
itself, I think, into little or nothing. 

Jafir Als admissions to the Magistrate 
have really nothing to do with the presént 
case against him; all he said was, tliat some 
three months before, he had been sent for by 
theThakorain (Harrendro’s wife, agird of 13), 
aud asked to kill Anunto, and that he had 
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refuseg. Two months later, and two or three 
days before Anunto’s murder, he was again 
Bent foy, but declined going on the ground of 
illness. 

Then, as to the evidence of the approver 
witnesses, Peeroo and Nitye. No doubt, 
their statements directly implicate Jaffir as 
being the principal agent in the murder, but 
then they contain -many elements of doubt, 
and in any case they would require to be 
strongly corroborated before they could be 
safely used against the prisoner. The Ses- 
gions Judge very properly drew the attention 
of the jury to the many and serious discre- 
pancies between the depositions of Peeroo 
and Nitye; but he might also, and I think 
ought to, haye noticed the great difference 
between Nitye’s two statements before the 
Magistrate and the one made before the Ses- 
sions Court. The evidence of these men, 
Peeroo and Nitye, required, ns I said before, 
the most satisfactory corroboration by un- 
impenchable evidence, for in some very im- 
portant points their statements were hope- 
lessly irreconcilable, and one or the other of 
them must have been false. 

It was argued hy the Government pleader, 
Baboo Jugodanund Mookerjee, that the con- 
fessions of Meher, Bhomur, and Hukum ought 
to be received as sufficiently corroborative of 
the approver’s evidence ; but this, Ithink, can- 
not be. Confessions of persons tried jointly 
for the same offence may, by Section 30 Act I 
of 1872, be “ considered” as against other 
parties then on their trial with them, but 
such confessions, when used as evidence 
against others, stand themselves in need of 
corroboration, and cannot be used to corro- 
borate other evidence agaiust parties not 
making confessions ; tainted evidence is not 
made better by being doubled in quantity. 
The confessions of Meher, Bhomur, and Hu- 
kum cannot, therefore, be used as covroborat- 
ing, iv any way, against Jafir Alj the evi- 
dence of the approvers Peeroo and Vitye. 

Phen as to the recognition of Jutlir by his 
voice at the Chilli River, of which a great 
deal was made by the Government pleader. 
No doubt, identification of a person by his 
voice is quite possible, and at night time I 
should consider it a more trustworthy mode 
than seeing ; but not only is there great dis- 
crepance in the evidence of Deenoo and 
Ramjye as to the part each took in the 
matter of this identification, as well as with 
regard to the time and circumstances of their 
making known their “discovery to Baboo 
Hurendro, but when information was sent to 
the thaunah next morning, no names of 


suspected persons were mentioned, nor was 
Jafir Ali implicated till many days after, 
although ‘Baboo Hurendro, according to his 
own account, knew of the recognition withia 
u few hours at furthest after it was made 
and before the Police arrived. An en- 
deavour has been made to explain this, but 
not, I think, a satisfactory one. Then it 
seems to me violently improbable that a man 
in full flight after committing murder and 
robbery, and hotly followed by the household 
of the party robbed, should go out of his way 
to proclaim his identity to his pursuers, and 
that, too, in such a remarkable manner as 
Jaffir is said to have done. 2 

I think it very doubtful, indeed, whether 
there was any pursuit of the dacoits at all, 
and I altogether disbelieve Deenoo and Ram- 
jye’s story as to their recognition of Jafir 
Ali. The whole thing seems to have 
been an after-thought, and neithe® of the 
approver witnesses, it may be noted, mention 
the circumstance. 

Then, as to the alleged finding of the pro- 
perty in Jaffiir’s possession, and this appears 
to me one of the most dubious parts of the 
case Not only was the woman,*-Nekjan, 
unable to identify satisfactorily (I say this 
advisedly after a careful weighing of all her 
deposition) the property produced in Court 
as that which she took out of the tank, but 
the circumstances under which she produced 
it, are, to my mind, in the highest degree 
suspicious. She says, that Jafir All’s second 
or nika wife told her where the things were 
concealed ; but this woman has not been ex- 
amined. Between the finding of the anklets, 
on which day Jaffir Ali was arrested, and 
the discovery of the ‘* cheek,” Nekjan goes 
to Jydebpore and puts up in the house of 
Kulee Narayan Rai (the person alleged by 
the prisoners to be at the bottom of this 
affair), then comes back apparently, for it is 
impossible otherwise to recongile her state- 
ments, and produces the other oruaments. 
On being asked how it was that the second 
wife knew all about the property, whilst she 
did not, she declared that she did know all 
about the dacoitee, having overheard her 
husband and Meher conversing on the eub- 
ject, although she had not been told where 
the property was hidden ; but accofding to 
her own previous account, her husband bad 
never spoken to her on the subject, and she 
never said anything about her other means 
of knowledge. ‘Then the articles were found 
in an open tank, near, no doubt, to the pri- 
sonera? houses, but accessible tp anybody ; 
and it is shown by the evidence, that when 
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the anklets were produced from the tank, 
Jafir was not’ present. That he gave up 
afterwards a pot containing money is proved 
and admitted by the prisoner himself, who 
said'it was his own money, but it is also ad- 
mitted that Jaffir isa man of some position 
and means, and there is nothing strange in 
his owning the amount given up by him. 

I think ‘it also very clear that Jafir was 
not on good terms with Nekjan, his first 
wife. Doubtless, as the Judge says in his 
charge, no direct evidence of the fact has 
been given, but the answers of Nekjan to 
questions put by her husband show that he 
had suspected her for a long time of an 
intrigue with Deen Ali, the other witness 
to the giving up of the property, and there 
could have been nothing but ill-will, there- 
fore, between the two. On the whole, this 
Wwoman’s evidence has left a most unfavor- 
able imftession as to her veracity on my 
mind, ard there is mach in it that looks like 
Police manipulation. 

The only thing like corroboration of the 
approver’s testimony that I can see in Nekjan’s 
evidence is the circumstance of Jafir Alj’s 
being away from home on the night of the 
murder, and having the mark of a bruise or 
blow on his shoulder. The first point would 
depend on how far Nekjan’s veracity or re- 
collection are to be trusted; and as to the 
bruise on the shoulder. How the approver 
saw such a slight injury at night time and in 
the confusion of a hurried flight is not ex- 
plained, but taking this statement of the ap- 
prover, as it stands, the ouly corroboration of 
it in this particular is that Jafir, the day 
after the murder, is said by his wife and Deen 
Ali to have had a mark or bruise on bis 
shoulder. He accounted for it at the time 
apparently by saying that his gun had kicked 
whilst he was out shooting, and there is some 
evidence to the effect that he had been out 
shooting. een Als evidence on this 
point is very vague and unsatisfactory. 

On the whole, therefore, and whilst admit- 
ting the very great suspicion which attaches 
to Jaffir Ali, and that there was a sufficient 
cage against him to go to the jury, I cannot 
say that I am prepared to convict. Had 
there been any trustworthy evidence as to 
the finding of the property, or that his second 
wife had concealed it where -it was found by 
Jaffir’s orders, the hiatus would have been 
supplied, and the approver’s evidence corro- 
borated, but as it is, I do not feel justified in 
affirming the conviction, 

The oase’ of the second prisoner, Meher 
Ali, is ‘different. He is distinctly impli- 
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cated by both approver witnesses, andethei 

statements are corroborated in many MpL 
tant points by certain admissions mgde I” 
the accused before the committing Magistiate 

and the first question to be decided is whethe, 

these admissions can be taken as evidenes 

against him. It was argued on his behsli 

and also for the other confessing prisoncis 

that the statements so made had not b'en 
regularly or properly 1ecorded by the Maxis- 
trate, and were, therefore, inadmissible ; and 
that as they had not been takou at any stave 

of a “ preliminary enquiry by a Magistrate,” 

the omission of legal form and procedurs 

could not be cured by the subsequent exami- 

nation of the Mugistrate who recorded those 
statements. 

It appears that the Magistrate, Mr. Lyull, 
recorded the statement of Meher in Engl.sh 
(he gives his reasons for doing this in his 
deposition) on the 10th of December 1872. 
The Old’Procedure (Act XXV of 1861 ) there- 
fore applies. Now Section 205 of that Act 
supposes that the examination of an accused 
person is recorded in that person’s own verna- 
cular, for after being recorded, it is to be read 
or shown to him, and he is to be at liberty 
to add to or explain his answer's, The exa- 
mination of Meher Ali, on the 10th of 
December, therefore, was not according to 
law. The Magistrate in his certificate says, 
no doubt, that the examination was “ rend” 
to the accused in Bengalee, but this means, of 
course, translated to him in that languaye 
from the English in which it was originally 
recorded, aud this was a very different thine 
from having his own very words in his own 
language read over to him. There are not 
many European officials in this country who 
could translate off-hand from the one lan- 
guage into the other well enough to make u 
common Bengallee chasa understand what 
was being said to him. |The object of the 
law, I opine, was that a confessing prison » 
should tell his own stosy iu his own words, 
aud then have those very words read ove® to 
him, so that he might be sure that nothing 
would be used against him beyond what he 
had actually said. It is, in my opinion, ex- 
tremely importaut that un accused’s ipsissi- 
ma verba should be used on such occasions. 

But it is said the Magistrate himself was 
examined on oath under the provisions of the 
latter part of Section 346 of the New Proce- 
dure Code, and that he swore positively thut 
the whole of each accused’s statement was 
carefully read over to him m his own lau- 
guage, Bengalee, and that each of thg accu:- 
ed made such emendations and alterations as 
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he thought proper. This, no doubt, would 
bave cured the original irregularity had that 
“rregylarity been committed after Act X of 
1872 had come into operation ; the question 
is whether it will do so under present cir- 
cumstances. Now Section 3 of the new 
Procedure Code says, that cases pending in a 
Criminal Court, when the Act came into force, 
viz., January 1, 1878, are to be decided, as 
far as may be, according to the New Proce- 
dure. Now this case was pending on the 
*Ist of January 1873, and I think that the pro- 
visions of the last clause of Section 346 of 
the Code may be fairly and reasonably ap- 
plied to it. That Section says, that when a 
Court of Session finds that the examination 
of a prisoner has not been fully conducted 
according to law, it may take evidence that 
the vrisoner duly made the statement record- 
ed. No doubt, this permission refers to ex- 
aminations taken uuder Section 846, but it 
may, I think, be also made to refer to the 
analogous Section of the old law, and give 
the Sessions Judge power to clear up difi- 
culties of this nature, whereby the prisoner 
is not prejudiced, by examining the officer 
who recorded the prigoney’s statements ags to 
the fact of those statements having been duly 
and intelligently made. 
Now, Mr. Lyall, .the officer by whom 
Meher’s statement was recorded, swears posi- 
tively that the English record was translated 
to the accused in Bengalee, and that he fully 
understood the purport of what had been re- 
corded ; he swears also that his record con- 
tained the whole of the accused’s statement. 
I think that this is legally sufficient, aud that 
the admissions of Meher Ali, although in- 
formally recorded in the first instance, may be 
used now as evidence against him. But 
were it otherwise, and if the recorded admis- 
sion of the accused were considered inadmis- 
sible, there would still be the evidence of the 
Magistrate as to the fact of an inculpatory 
statement having beep made to him, and this 
wogld be evidence which the jury might 
consider as corroborative of the approvers 
testimony. These remarks apply mutatis 
mutandis to all the accused who made state- 
ments before the Magistrate, Mr. Lyall. 
With regard to the second objection, I do 
not understand how the Magistrate’s proceed- 
ings do not come under the definition of a 
« preliminary enquiry.” An enquiry by Sec- 
tion 4 Code of Criminal Procedure includes 
any enquiry which may be conducted by a 
Magistrate under the Act, and this enquiry 
wasmade by the Magistrate of Dacca with the 
object, if sufficient evidence was attainable, 
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of committing the accused parties to the 


Sessions Court. It seems to me to come in 
every respect within the meaning of a pre- 
liminary enquiry by a Magistrate. It has 


been said that Meher Ali was induced to con- 


fess by the Police in the hope that by so deing 
he would be admitted as Qneen’s evidence. 
There is no proof of tbis, nor does Meher 
Ali himself say that this was the case. 


-His answer before the Sessions Court was_ 


that the charge had been brought against 
him out of enmity, because he had made 
himself disagreeable to the Rai Bahadoor, that 
is, Baboo Kalee Narain Rai. 


In his exnmination before ¢he Magistrate 
he admitted going with the party to Buldah 
for the purpose of killing Anunto, but alleg- 
ed that he took no part in the actual murder, 
but stayed outside the house whilst the others 
went in; headmitted the taking away of a 
box containing articles of jewellery, which he 
afterwards gave up to the Police Inspector. 
This statement is, of course, no corroboration 
of the approver Peeroo’s evidence so far as 
that evidence details Meher Ali’s part in 
the actual murder of Anunto, but it corro- 
borates both approver’s evidence so far as 
the previous conspiracy to murder Anunto, 
nud the going of the prisoner to Buldah for 
that purpose, : 

Tt bas been proved, moreover, by apparent- 
ly respectable testimony, that Meher himself 
dug up from beneath the ground, and gave 
to the Inspector, certain articles of jewellery 
proved to have belonged to Anunto at the 
time of her death. 


We have then the confessions of the 
prisoners Hukuin Ali and Bhomur, which, as 
these accused were being jointly tried with 
Meher for the the sume offence, may be taken 
into consideration against him.: 


Lastly, the statement of ‘the approvers 
regarding the wound received by Meher Ali 
during the dacoitee is corroborated indirect- 
ly by the fact that, immediately after that 
affair, Meher was found with a wound in his 
side as described by the approvers. 


Asn matter of fact, whether Meher Ali’s 
confession be admitted or not, there is other 
and ample corroboration of the a provers 
evidence against him. And after full consi- 
deration of all the grounds urged in favor of 
this prisoner, I am of opivion that the jury 
were right in convicting him. nder the 
circumstances, however, I do not think it 
would be right to inflict a capial ,sentence. 
He will be transported for life. ‘ 


~ 
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The remaining prisoners can appeal on 
questions of law only. 

And first, as to the prisoners, Bhomur and 
Hukum, who have filed a joint petition of 
appeal, 

They object primarily to the Judge’s adding 
fresh charges, under fresh Sections of the 
Penal Code, an objection which is palpably 
untenable. The charges having been sgo al- 
tered before the prisoners were called upon 
to plead. 

Their only tangible ground of appeal is 
that there was no legally sufficient evidence 
against them. 

Now that evidence consisted first of the 
depositions of’ the approver witnesses, Peeroo 
and Netye ; secondly of their own admissions 
to the Magistrate, which, for the rensons I 
have given in another part of this judgment, 
were, I consider, receivable as evidence against 
them; @nd thirdly of the statements made by 
other prisoners tried jointly with them for 
the same offence, . 

Hukum Ali did not confess to any com- 
plicity in the murder; he admitted being 
present when the crime was committed, but 
said that he had gone with the others for the 
purpose, as he was told and thought, of 
catching an asamee. Taking his confession, 
as a whole, it amounts to no more than 
this. 

The Judge seems to me to have put the 
case against these prisoners fairly enough 
before the jury ; he pointed out the general 
discrepancies in the approver’s evidence, and 
warned them to be careful how they accepted 
such evidence. 

As agreat deal was made of tbis point in 
the course of the argument, I think it, as well 
quote the words of the Judge regarding 
Peeroo and Nitye. “Then, gentlemen, a word 
“as to, the. evidence of the approvers, the 
‘‘ vakeels for the defence have said, and very 
“ properly, ‘that such evidence should be 
“regarded with very great distrust, and that 
“substantial corroboration of it should be 
“required, and especially as to the complicity 
“of individual prisoners; but, on the other 
“hand, you must not distrust the evidence of 
“approvers too much. You must remember 
“that the law does admit such evidence as 
“ the basis ofa conviction even when uncorro- 
“borated, and while, ou the one hand, you 
“should remember that the evidence of ap- 
“‘ proverg is from its very nature evidence that 
“ought, to be received with great caution, 
“not only because those who give it admit 
“themselvgs to be men stained with fearfal 
“crimed, but because it is also given under 
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“circumstances of great temptation ; thos: 
“who give it know as it were that thea 
“ necks are in thenoose, and they are, therefor” 
“under great temptation to tell, not sat wha 
“they kuow tobe the truth, but what ihi - 
“ think is required ; whilst you remember a’ 
“this, L say you must also remember thas, i. 
“many instances, it is the only evideu > 
“available ; aud above all you must remain- 
“ber that what you have to decide is not an: 
“abstract question of approver’s evidence | 
“but to pass an opinion on the evidence o 
“particular approvers, ard you must vier 
“their evidence as it is. You must consick 
“how far the statement of the approver. 
“are corroborated by other witnesses. Who. 
‘‘ancorroborated, how fur any of the witnerse3 
“are likely to have been able to corroborat3 
“them, and what degree of trust you can allo. 
“to these statements standing perhaps un- 
“corroborated. You must consider, too, how 
far the statement of the approvers tally with 
“each other, and if they vary in som: 
“ points, how far you can trust them iu th: 
“points on which they agree. You musz 
“ consider how fur the siatements of the nn- 
“‘ provers are consistent with each’ other, mu | 
“how far the facts deposed to by them ar) 
“likely to have come under their obsery- 
“ation; in short, you. must take those stati - 
‘ments as they are, corroborated or uncon: - 
“rated, consonant or dissimilar. You mus. 
“remember the especial dangers of this s:1\ 
“of evidence, and you must then pre- 
“nounce nota platitude as to the evidence) 
“of approvers generally, but whether yol 
‘believe, and how far you believe, the ey - 
“dence of the individual approvers wlio 
“ have testified before you.” 

It appears to me that this wasa fair an l 
reasonable exposition of the law on th; 
subject of approver’s evidence. and that wit 1 
the Full Bench decision of this Court in ths 
ease of The Queen vs. Elahee Buksh, * that 
the uncorroborated statement of an approver 
witness is evidence legally sufficient fo’ 
conviction. The Judge was not bound 4» 
say more than he did. Moreover, since thit 
decision was passed, the law has express] 7 
provided for the contingency, and Sectio 1 
133 of the Evidence Act lays it down th: i 
a “conviction is not illegal merely becaus 
it proceeds upon the uncorroborated tost- 
mony of an accomplice.” 

I entirely concur in the remarks made D? 
Mr. Justice Jackson in the case above roferre | 
to (6 Weekly Reporter, page 94) on th) 

Soe ee ee 
*5 W. R, Criminal Rulings, 80. 
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general incapability of Mofussil juries to 
rightly appreciate evidence unless they are 
try considerably aided by the Judge in his 
summing up, but to tell a jury that they 
must not convict a prisoner on the uncorro- 
borated evidence of an approver when the 
law, as expounded by this Court and iaid 
down in the Evidence Act, says that they may 
do so, is, I think, to go beyond a Judge’s 
province altogether ; and yet this is what the 
appellant’s Counsel says that the Judge ought 
fo huve done. I think that the Judge did all 
that was required of him when he solemnly 
warned the jury of the danger of accepting 
the uncorroborated evidence of an approver, 
leaving it to them at the same time to say 


whether or not, under the circumstances of 


the case, the particular approver before them 
was or was not deserving of credit. These 
remarks apply specially to the case of Hukum 
Ali, for this prisoner made no confession in 
respect of either knowing of, or taking any 
part in, the projected murder of Anunto, and 
his statement, therefore, does not corroborate 
the evidence of Peeroo and Nitye. The 
confessions of Nuber Ali and Bhomur, 
however, could be considered against him 
under Section 30 Act I, 1872. 

’ J do not think that, had I been trying thie 
case of this ptisoner with assessors, I should 
‘bave convicted him, but I can see no misdi- 
rection to the jury, aud would, therefore, 
reject the appeal of Hukum Ali. 

The approver’s testimony against Bhomur 
Ali was corroborated by his own very fall 
confession made to the Magistrate, and there 
was also the confession of Meher Ali and 
Hukum Ali, which implicated him. There 
was certainly, as it appears to me, no misdi- 
rection on the Judge’s part as regards this 
prisoner. 

An objection was taken that the Judge 
ought to have pressed more particularly on 
the jury the theory that Baboo Kulee Narain 
Rai was at the bottom of the affair, and had 
got ep the case against the prisoners, but 
the Judge did bring the allegation very 
pointedly before the jury. I do not think 
he could have done more; there was no evi- 
dence offered by these prisoners to prove 
their assertions, and there was nothing in 
consequence for the Judge to sum up. All 
that Baboo Kalee Narain did in this case, so far 
as it was stated in evidence, was stated to the 
jury, and I do not consider that the Judge's 
statement of his opinion that Baboo Kalee 
Narain bad only been doing his duty was a 
misdirection to the jury, or operated in their 
minds to the prejudice of these accused per- 








sons. I see no reason to interfere with the 
finding of the jury as regards Bhomur. 

But with reference to the sentence I pro- 
pose to pasa upon Meher Ali, I do not think 
it would be proper to visit these two men 
with such a punishment as transportation for 
life. Section 896 Penal Code, under which 
they have been convicted, allows of a lesser 
sentence, and ten (10) years’ rigorous im- 
prisonment in the case of each prisoner 
(Bhomur Ali and Hukum Ali) will, I think, 
be sufficient. 

Mohur Ali made no confession, and the 
evidence of the approver witnesses is un- 
corroborated as regards him. „I would not 
have convicted him myself on such evidence, 
but, as in the case of Hukum Ali, I cannot 
say that the jury who found him guilty did 
go in consequence of any misdirection on the 
part of the Judge. Asin the preceding case, 
however, his sentence should be ređtced to 
10 years’ rigorous Imprisonment. d 

Jahir Ali has been convicted under Sec- 
tion 414 Penal Code of voluntarily. assisting 
in concealing property which he knew to be 
stolen. 

The-ground of his appeal is that the evi- 
dence against him is not credible, and that 
Baboo Kaleo Narain Rai has got up the case 
against him. 

The Judge says as regards this prisoner : 
the “ evidence of the Sub-inspector Ram- 
koomar proves that the prisoner produced to 
him from a place of concealment the small 
brass box which has been identified as part 
of the stolen property, and also a pot of 
money. The witness, Azim, proves that he 
saw Jahir Ali bringing these articles, and 
before the Magistrate Jahir confessed to huv- 
ing done so, although he denied it before 
you.” This prisoner, who is the brother of 
Meher Ali and Mohur, did confess to the 
Magistrate, no doubt, the fact of his conceal- 
ing the property at the request of his brother 
Meher, just before the latter was arrested, 
but he nowhere admitted that he knew or 
had reason to believe the property was stolen 
property. l 

The Judge altogether omitted this most 
essential element from his charge to the jury : 
he put it strongly to tbem that the prisoner 
was proved by his own confession anq by the 
evidence of witnesses to have concealed 
property, but made no mention of the fact that 
it was necessary for the Crown to prqve either 
directly, or inferentially, that Jahir knew the 
property to have been stolen. I think that 
this was an omission which decigedly pre- 
judiced the prisoner’s case to the jury, and 
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that there was a clear misdirection which 
should have the effect of nullifying the find- 
ing. I do not, however, under the circum- 
stauces, think it necessary to order a new 
trial of this prisoner. 

We now come to the Hindu prisoners, 
Bhoobun Bose and Nobo Sikdar, who have 
been convicted of the abetment of an offence 
punishable under Section 396, i. e., dacoitee 
with murder, and have been sentenced to 
transportation for life. Bhoobun was also 
convicted under Sections 202, 109, but no 
sentence was passed. 

These prisoners are the head amlahs of 
Baboo Hurendro Naryan, the former being 
his manager and also his brother-in-law. 

Against Bhoobun, according to the Judge’s 
charge to the jury, was the identification by 
Nitye, the approver, at the Chillai River, 
where the murder of Ananto was arranged 
for with*Jaffir, and afterwards in the veranda 
of Anu¥to’s house ; the unusual behaviour of 
Bhoobun at the time of the dacoitee; the 
supposed identification of him by his master, 
Huiendro, as the person calling out to draw 


` the bullet before the gun was fired ; the ex- 


clamation made by Jaffir that Bhoobun Bose 
had instigated the dacoitee and murder, and 
the statements made by the confessing pri- 
SONETS. 

The appellant objects first to that part of 
the Judge’s charge which tells the jury that 
his (Bhoobun’s) unusual conduct at the time 
of the dacoitee is consonant with the theory 
of his guilt, and the question is, was auy 
such unusual conduct deposed to by the wit- 
nesses. Hurendro Nath aud Denoo Sing 
are the only witnesses who speak to the cir- 
cumstauce of Bhoobun’s ordering the bullet 
to be drawn, and the Baboo’s evidence is al- 
together inconclusive. He said no more 
than he thought it was Bhoobun; whereas had 
the circumstance occurred, there could have 
been no rengon for doubt at all. Bhoobun, 
according to the other witnesses, was stand- 
ing within a few feet of Hurendro ; and the 
night is suid'to have been mooulight; there 
could have been no difficulty in clearly 
identifying a person whom Hurendro was in 
the hubit of seeing and speaking to every 
day of his life. Deenoo’s evidence on this 
point is,entirely different from that of Ramjye, 
Lhe identification of Jaffir also by Deenoo 
and Ramjyeis, as I have before said, extreme- 
ly dubioys, as are the circumstances under 
which the fact was communicated to Huren- 
dro Nath ; and, on the whole, I do not think 
it was righf‘to eay to the jury that Bhoobun’s 
umusual*conduct pt the time of the dacoitee 
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had been clearly established. The evigenec 
did not warrant such a conclusion, whilst 
the decided opinion of the Judge had, J have’ 
no doubt, considerable weight with the jury. 

Then as to the identification by the ap- 
prover, Nitye, at the Chillai River. The 
Judge very fairly and properly brought to 
notice the irreconcilable discrepancies 
between Peroo and Nitye’s evidence as re- 
gards the identification of Bhoobun; but 
he omitted one very essential point in fuvor 
of the accused by making no mention of 
Nitye’s statement before the Magistrate. 
The jury evidently, from their verdict, be- 
lieved that, according to the Judges sup- 
position, Peeroo had intentionally declined to 
identify the man who came in the boat to 
ariange for the murder with the prisoner, 
Bhoobun, and believed the other approver, 
Nitye, who swore positively that Bhoobun 
was the man in question, and that both ho 
and Peeroo had full opportunity of recog- 
nizing him. 

Now this man, Nitye, before the Magis- 
trate, said as follows:—“While we wero 
there” (i. e., at the Chillai River) “two meu 
“ came in a boat; Jaffir told me one was 
“ Bhoobun Bose. Idid not know him before. 
‘He was similar to the Bhoobun Bose now 
“ here.” . 

And the Magistrate, in his grounds of 
commitment, admits that Bhoobun “ was not 
fully identified by Nitye.” 

Before the Sessions Court, Nitye deposed 
as follows:—“ Two men came up with a 
“boat. I could recognize them if I saw them. 
“Tam certain I could recognize them. I 
“identify the prisoner, Bhoobun Bose, as one 
“of them.” 

Now, considering that the strength of the 
case against Bhoobun was his alleged meeting 
with Jaffir at the Chillai River as proved by 
the witness, Nitye, the jyry ought certainly 
to have been warned that this witness, whee 
first examined as such, professed Aimself 
unable to identify Bhoobun satisfactorilysand 
as a matter of fact, according to the Magis- 
trate’s statement, did not identify him. Lad 
the jury known this, they would hardly,I thiuk, 
have attached much credit to Nitye’s subse- 
quent statement, that he could identify, and 
did identify, Bhoobun perfectly well. The 
Judge told the jury on this part of the case 
“you have also Nitye’s distinct assertion 
“that Bhoobun Bose was one of the two men 
“who came to the river,” thus leading them 
to the conclusion that there was no reason 
why Nitye’s statement on this point should be 
disbelieved. In reality, there was very greas 
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reasop, and the jury ought to have been told 

hy. 
Thap as to the exclamation said to have 
been made by Jaffir to Peeroo. The ap- 
prover states, ‘‘ Jaffir Ali then snid they have 
“called and taken us there and done for our 
‘‘lives. I asked who had done this, he said 
“ Bhoobun Bose and Dwark Rai.” On 
this, the Judge in his charge said,— now 
“although this statement is rather obscure 
‘cin its terms, still it distinctly admitted that 
“the speaker had done something which 
“might cost him his life, and he plainly 
“& connected Bhoobun Bose and Dwarka with 
“that act, and the statement is, therefore, I 
“ think, admissible pro tanto.” 

It appears to me that this was no evidence 
at all against Bhoobun, and that the jury 
were misdirected in being told to consider it 
ng evidence. If the statement of A, that he 
heard B say that G had urged him to commit 
guch and auch an offence is evidence against 
C, no one it seems to me would be safe. 
The new Evidence Act is comprehensive 
enough, without making it include statements 
of this sort. 

As to the identification of Bhoobun in the 
veranda of Anunto’s bouse at the time of the 
murder when he is said to have told Jaffir to 
finish his work quickly, the only evidence 
that I can see on the record is the statement 
of the approver Nitye. For none of the con- 
fessing prisoners mention the circumstance, 
nor, if they bad done so, could their state- 
ments have been considered against Bhoobun. 
There was, therefore, against the accused on 
this part of the case only the uncorroborated 
evidence of the approver Nitye. 

Under ordinary circumstances, we might 
not perhaps be able to interfere, because the 
jury might legally have chosen to believe 
tbat uncorroborated evidence, but in the 
present case, I think, we are bound to do 80. 
bam of opinion that the Judge’s summing 
up to the jury as regavds this prisoner con- 
tained errors both of omission and commis- 
sion, and that the accused was most probably 
largely prejudiced thereby. ‘The conviction 
should be quashed, and I would not order a 
new trial. 

Then ss to the prisoner Nobo Sikdar. 
He appeals chiefly ou the ground that the 
Judge did not sufficiently impress the jury 
with the evidence regarding Baboo Kalee 
Natain’s complicity, nor with the fact that 
there was no motive for killing Anunto, ar- 
rangements having already been made for 
her departure from Buldah. That the state- 
ments of the confessing prisoners ought not 
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to have been used against him, and that in 
any case there was no presumption that in 
planning a dacoitee he had meant to abet 
murder. 

The Judge says of this prisoner :—“ Last- 
“ly, as regards Nobo Sikdar, you have the 
“fact that he is shown to have had a private 
‘conversation with two of the principal mur- 
“ derers two days before the murder, and you 
“have Meher’s statement before the Magis- 
“ trate, which alleges distinctly that he insti- 
‘gated’ and contrived the murder.” ‘There 
was no doubt evidence that Nobo, some two 
days before the murder of Anunto, had had 
an interview with Jaffir Aji in his own 
house, but this, although a matter of suspicion, 
would not necessarily connect the prisoner 
with the murder. The link was supposed to 
be found in Meher Ali’s confession to the 
Mogistrate, which the Judge directed the 
jury to consider as admissible %vidence 
against Nobo. r 

He says :—“ It is no doubt admissible 
“evidence against him as every statement in 
“it affects both himself and Meher equally.” 

The Judge goes on, however, to warn the 
jury that Meher’s statement requires strong 
corvoboration, and that it had not only not 
been corroborated, but was opposed by the 
evidence of other witnesses. 

It seems to me that the statement of Meher 
was not admissible evidence against Nobo, 
Section 80 Act I of 1872, introducing, as 
it does, an entirely new, and I «m inclined to 
think rather dangerous, element in the conduct 
of criminal trials, ought to be construed 
with great sirictness. Now, the words of the 
Section are—‘' When more persons than one 
“are being tried jointly for the same offence,” 
and they do not fit the present case. Nobo 
and Meher Ali were, no doubt, being joint- 
ly tried ; but it was not for the same offence, 
the one accused heing tried fur dacoitee with 
murder, the other with the abetment of that 
offence. The confession of Meher, therefore, 
should not have been used agninst Nobo, and 
the jury were misdirected so far. If this be 
eliminated, there is nothing but a vague 
suspicion against Nobo, for his Visit to Jafir 
might bave been for a perfectly innocent 
purpose. Any how it cannot be said that 
the jury were not induced to impute the 
worst motives to that visit by renson of the 
statement of Meher, which they were told 
was admissible evidence. e 

I would quash this conviction, and not 
direct a new trial. 

Dwarkn Nath Rai’s case has béen referred 
to us under Section 263 of the Procedure 
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Code. The Judge disagreeing with the 
majority of the jury (5 out of 7) which 
acquitted the prisoner. 

I have already, in other references of this 
nature, stated my opinion that the powers 


given by this Section should be very sparing- 
ly exercised, and that in no case should the 


the High Court take action unless it were 


conclusively shown that the jury had given 
à perverse verdict in tbe teeth of the evi- 
dence, aud that a failure of justice had been 


the result, 


Now, this most certainly cannot be said of 


the present case. How the jury concluded 
to acquit Dwarka, whilst convicting Bhoobun 


and Nobo, may be a matter for surprise, but 


I am certainly not disposed to interfere with 
the verdict as given. 


been 


against Dwarka. 
There remains the conviction of Bhoobun 


Bose under Sections 202, 109, for which no 


separate sentence has been passed. 

There was evidence, that Bhoobun, 
Dwarka, and Kashee, when told that Jaffir 
had been recognized by his voice, told the 
woman Kalitara, who was proceeding to the 
Police-station only to mention the fact, that 
dacoitee with murder had been committed 
and not to mention any names. 

The Judge said to the jury:—“ Now, 
“ gentlemen, if you believe this evidence, I 
“ think you must come to the conclusion that 
“ in sending this information to the thannah 
“ these prisoners caused a very material fact 
“ to be suppressed.” 


Aud he told the jury afterwards, that if 


they believed the evidence, “ you can convict 
them” (i e, these three prisoners) “ of 
“abetting the intentional omission to give 
“ informatio& ;” and also, that under Section 
188 of the old Code of Criminal Procedure 
(then in force) every one was tegally bound 
to give information in the case of certain 
offences of which dacoitee with murder was 
one, and he defined the word “information” 
tomean “full information, in fact every- 
“ thing that a man knows about a crime, and 
“ not a mere barren statement.” The J udge 
also told the jury that the suppression of 
Jaffir’s name undoubtedly “ tended to facilitate 
his escapt.” 

The question here turns upon the meaning 
to be attached to the word “ information,” 
that Bhaobtin and Kashi Chunder were aware 
that Jaflir was said to have been identified, 
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In fact many of the 
reasons given for holding the jury to have 

fidinetod in the case of Bhoobun 
and Nobo would have applied to the case 


Rulings. 


and that knowing this, they forbade hig nan a 
being mentioned by the messenger they sert 
to the thannah, are questions of fact ca 
which the jury pronounced adversely to tla 
prisoners, aud there can be no appeal again: t 
their verdict so far. 


But I understand by “information” som: - 
thing which the person reporting knows 
or has reason to believe to be true, and nc; 
any vague surmises which the people aroun! 
him may have put into his head. Th‘; 
recognition of Jaffir by his voice at th) 
Chillai River was evidently a thing which 
was at the best very dubious, and unless i, 
were shown that Bhoobun had good reason to 
Know that the man in question had been 
engaged in the murder, I do not think tha, 
his telling Kalitara not to mention any name; 
would be sufficient to convict him of inten 
tionally omitting to give such information 
as would have prevented Jaffir from beine 
brought to justice. Information as to thi 
occurrence was sent to the Police-station n 
once, and the Inspector went to the placu 
immediately and commenced his enquiries, 


I think that the jury should have beer 
told that the direction by Bhoobun not to men 
tion any names, even if believed, would no 
bring him within the purview of Section 20! 
Penal Code, unless they also believed that he 
knew Jaffir to have been engaged in the 
murder, and this I think they probably would 
not have found, had the evidence against 
Bhoobun on the more serious charge been 
properly laid before them. I have already 
given my reasons for thinking that this evi- 
dence was not properly laid before them, and 
it follows that, in respect of Section 202 also, 
the jury were misdiected. 


I would quash this conviction also. There 
remains only the case of Kashi Chunder. 
This prisoner has not appealed, but under 
the circumstances we should be, I think, 
justified in treating Its case under eSection 
297 of the Procedure Code. Now, the®e is 
no more evidence against Kashi Chunder 
than against Bhoobun, and I do not, as I 
have already said, consider that sufficient for 
conviction under Sections 202, 109 of tho 
Penal Code. 


By Section 297 Codeof Criminal Procedure, 
we are authorised to pass such “ order,” sgen- 
tence or jadgment as the Court thinks fit, and 
I think, we ought, to say that Kashi Chunder 
was improperly convicted, and should bo 


released. / 


Kemp, J.—I concur in this judgment, 
a B—19 


t 
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e The 16th April 1873. 
@ 


~ Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. A. Glover, 
Judge. 


Unlawful Assembly— Rioting—Penal Code 
6s. 141 and 142. 


(Miscellaneous Criminal Case No. 10 of 
1873.) 


Bijoo Singh, Petitioner, 


VETSUS 


Khub Lall aud others, Opposite Party. 
Air, C. Gregory for the Petitioner. 


Mr. R. E. Twidale and Moonshee Abdool 
Baree for the Opposite Party. 


It cannot be said that a person intentionally joing an 
unlawful assembly, or continues in it, when 1t appears 
from the evidence that he went to the place where the 
members of the unlawful assembly were gathered to 
phe mischief being done to his own pioperty which 

a had a right to protect. 


Couch, C.J.—TuHe petitioner has been 
convicted under Section 148 of the Penal 
Code of rioting being armed with a deadly 
weapon, or anything which used as a weapon 
of offence is likely to cause death. In 
order to be guilty of the offence of rioting, 
the person must be a member of an unlawful 
assembly, and force or violence must be used 
by some member of the unlawful assembly 
in prosecution of the common object of it, 
or by the unlawful assembly. We must see 
whether the petitioner waa a member of an 
unlawful assembly, and for that purpose 
we mugt look to Section 142 of the Penal 
Code, which says, “whoever, being aware of 
facts which render any assembly an unlawful 
assembly, intentionally joins that assembly, or 
continues in it, is said to be a member of an 
unlawful assembly.” And the assembly is 
unlawful if the common object of it is one 
of the several matters set forth in Section 
141. 


There was here no doubt, on the part of 
one set of persons, an unlawful assembly, 
because, according to the finding, they were 
assembled to commit mischief or criminal 
trespass®; but it cannot be said that the 
petitioner intentionally joined that assembly 
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or continued in it. It appears to me, upon 
the statement of the cnse by both the Deputy 
Magistrate and the Judge, that he did not 
intentionally join an unlawful assembly or 
continue init. What appears to have taken 
place is, that the bund being abont to be ‘out 
by the persons belonging to the other village, 
he went there and was witb the people who 
belonged to his own village, and who were 
endeavouring to prevent the cutting of the 
bund. He does not seem to have taken 
part in any assembly that was unlaw- 
ful. What he apparently did was, endeavour 
to prevent any violence being used. He 
went there to do what persons dad a right to 
do, viz., endeavour to prevent mischief being 
done to property which belonged to them ; 
and I think that he cannot, under the cit- 
cumstances that have been stated, be con- 
sidered to have been a member of an, unlaw- 
ful assembly so as to be answerable gor any 
acts of violence which were committed by 
the assembly or any member of it in prosecu- 
tion of the common object. The acts of vio- 
lence committed in prosecution of the common 
object would be by the inhabitants of the 
village who were endeavouring to cut the 
bund. It would be strange if he was to be 
made answerable as a rioter for that which 
he went to the place for the purpose of pre- 
venting. The Magistrate seems to bave 
considered that it was the duty of the Raja- 
pore people to offer no opposition whatever 
to the cutting of the bund ; that they were to 
go away and seek the Magistrate, who might 
be at a great distance, and obtain an order 
from him, and if they fniled in that they 
were to be left to a civil suit to recover com+ 
pensation for the injury to their crops from 
persons whom it might be difficult to identify 
as those who actually committed the mischief, 
aud from whom, if identified, it might not be 
possible to recover the amount of the com- 
pensation. I think that is a %view which 
cannot be supported. This petitioner was, 
so far as the*evidence goes, doing nothing 
more than what he might properly do to 
prevent mischief being done to what was 
found to belong to his village, and to have 
been an old bund. The conviction must be 
annulled, there being no evidence in his case 
of such an offence as he has been econvicted 
of. The fine, if paid, will be returned. We 
say nothing about the conviction of the other 
persons, ns we have no petition from them 
before us,and they have, I understand, already 
undergone the punishment which was award- 
ed to them. eg 
Glover, J.—I concur. 
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The 26th April 1873, 


Present: 


The Hon’ble F. B. Kemp and J. B. Phear, 
Judges, 


Confession—Evidence—Act I of 1872 s. 30. 
The Queen 


VETSUS 
e 


Belat Ali Moonshee and others, Appellants. 


Commyted by the Magistrate, and tried by 
the Sessions Judge of Nuddea,on a charge 
of voluntarily causing grievous hurt, 


Mr. M. Ghose ond Baboo Biprodass 
Mookerjee for the Appellants, 


Befora a confession of a person jointly tried with the 
prisoner can be taken into consideration against such 
prisoner it must appear that that confession implicates 
the confessing person substantially to the same extent as 
it implicates the person against whom it isto be used 
in the commission of the offence for which the prisoners 
are being jointly tried, 


Phear, J.— Wx think that the verdict of the 
jury must be set side on the ground that the 
Judge wrongly directed them with regard to 
the reception of the so-called confessions of 
two at least of the prisoners who were jointly 
tried with the appellants, namely, Kassim 
Mundle and Budun Mundle :—I have, ona 
former occasion in a case, which I believe is 
reported in the 19th Vol., Weekly Reporter, 
page 16, already explained the view which 

take as to the proper application of Section 
30 of the new Evidence Act. That view is 
shortly this, namely, that before a confession 
of a person jointly tried with the prisoner 
can be taken into consideration against him, 
it must appear that that confession impli- 
cates the confessing person substantially to 
the same extent as it implicates the person 
againstevhom it is to be used in the com- 
mission of the offence for which the prisoners 
are being jointly tried. It seems to me that 
it is this implication of himself by the confess- 
ing pefson which is intended by the Legis- 
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lature to take the place as it were of tha 
gan¢étion of an oath, or rather which is suj- 
posed to serve as some guarantee for ths 
truth of the accusation against the othe, 
In the case before us neither Kassim Mundia 
nor Baodun Mundle say anything whic 
amounts to a confession of their own individus l 
guilt upon the charge whereon they wer. 
tried jointly with the petitioners, appellant.. 

Both these men distinctly keep themselves 
out of all complicity in the actual facts whic), 
are charged against all the prisoners jointly, 
and upon which the appellants have been 
convicted with the others ; so that it appears 
to my judgment that the statements which 
these men make against the appellants ara. 
simply, so far as the charge upon which thc’ 
have been convicted is concerned, —statement3 
made without either the sanction of an oat: 
or of that substitute for that sanction to 
which I have already referred, namely, th 
implication of themselves on the charge upon 
which they have been tried with the appel- 
lants, in short, without the application of ani 
test of truth whatever. There may be som» 
doubt whether these remarks are applicabl.s 
tothe confession of Muneeruddee. Munee- 
ruddee, no doubt, does state facts ngains; 
himself which amount to a confession of guil, 
upon the charge on which he and the othe” 
prisoners have been convicted, at the samy 
time statements which he makes in this cou . 
fession against the dppellants if they amoun. 
to avything material seem to me to be state. 
ments which make them accessories before tho 
fact if at all and, not actual actors in the trans - 
action which constitutes the foundation of thu 
charge. But however this may be, itis sufi- 
cient for me to say that, in my opinion, in so 
far as the Sessions Judge has directed that tho 
statements of Kassim Mundle and Budu: 
Mundle against the prisoners can in this 
trial be treated as evidence against the 
appellants: this is a wrong direction on a point 
most material to theefate of the tyial, anc 
therefore I think the verdict must be sct 
aside. I further think that we ought notin 
this case to direct a fresh trial, because upon 
the best consideration which I have been abli 
to give to the evidence upon the record, the 
only evidence which there appears to affect 
the appellants, in addition to the statements 
of these so-called confessing prisoners, is thc 
testimony of one Jakeer, and I feel that if I 
had to try the case as a juror upon this man’s 
testimony, taken with even the statement 
of Muneeruddee, supposing this statement tc 
be admissible, I could not conwict the 
appellants of the charges upon i they have 
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been oonvicted in the Court below. It there- 
fore appears to me that we ought not to send 
back this case for a new triul, simply because 
Iam of opinion that the evidence on the 
record would not be sufficient upon such new 
trial to convict the prisoners. I would there- 
fore set aside the verdict, and direct that the 
prisoners be discharged. 


| Kemp, J-~I concur in this judgment. 





The 26th April 1878. 


Present: 


The Hon’ble F, B. Kemp and J. B. Phear, 
Judges. 


Criminal Referred Jurisdiction. 
Confirmation of Sentence of Death, 
The Queen 
versus 
Nea Shoay-de, Prisoner. 


” The fact that except death no punishment more 
gevere than that which the prisoner is undergoing at 
the time of the commission of the offence can be inflict- 
ed is not of itself sufficient to justify the Court in con- 
demning the convict to death. 


Phear, J.—We do not think the extreme 
penalty of the law ought to be inflicted in 
this case. Had not the accused been already 
uder sentenca of transportation for life at 
the times when this offmce was committed, 
there’ could have been no doubt that the 
offence itself exhibited no features such as to 
call for the highest punishment, even, of 
transportation for life. The fact that except 
death no punishment more severe than that 
which the prisoner is now undergoing can, 
under, the circumstances of the case, be in- 
flicted on him is not of itself sufficient to 
justity our condemning the convict to death. 


We direct that the sentence of death 
passed on the prisoner by the Chief Com- 
missionem be set aside, and in lieu thereof he 
be sentenced to transportation for life, 
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The 28th April 1873. 


Present: 


The Hon’ble F. B. Kemp and J. B. Phest, 
Judges. 


Evidence of Accomplice—Confession—Corrobo= 
ration—Act I of 1872 ss, 114, 188. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Purneah, on a 
charge of dacoity. 


The Queen 
D 
è 


VETSUS 


Udhan Bind and others, Appellants. 


Although, by s. 183 Act I of 1872, an accomplice is a 
competent witness against an accused n, and a gon- 
viction would not be uUlegal merely because it proceeded 
upon the uncorroborated testimony of an accomplice, yet 
it would be unsafe, where the testimony of the accom-. 
poe is not corroborated in any material point, except 

the confession of a fellow-prisoner, whose testimony 
ikewse requires corroboration, to convict the accused. 


Kemp, J—Tuess four prisoners have been 
convicted under Section 895 of the Penal 
Code, and have been sentenced each to five 
years’ rigorous imprisonment, 


The prisoner Chooramun confessed before 
the Joint Magistrate, Mr. Wyer; he also 
pleaded guilty in the Sessions Court, and 
part of the stolen property identified by the 
prosecutor and his witnesses was found in his 
house. Mr. Shillingford, an indigo-planter, 
has given his evidente in this case which 
supports that bf the prosecutor in the matter 
of the identification of the gun. We shall 
not interfere with the sentence passed upon’ 
Chooramun. 


With reference to the four prisoners who 
have appealed to this Court, the Judgeadmits 
that the only evidence against them is that of 
the approver Mohun, corroborated, it is said, 
by the statements made by Chooramrn in bis 
confession. Now, under Section 188 of the 
new Evidence Act, an accomplice is no doubt 
a competent witness against an aceugsd per- 
Ron, anda conviction would not be illegal, 
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merely because it proceeds upon the un- 
corroborated testimony of an accomplice. 
This principle had been previously laid 
down in the case of Elahie Buksh (5 Weekly 
Reporter). That decision was passed before 
the new Evidence Act came into operation. 
Under Section 114 of the same Act, the 
Court may presume that an accomplice is 
unworthy of credit, unless he is corroborated 
in material particulars. (Illustration b to 
Section 114 of the Act), Now, in this case, 
the accomplice Mohun, who is styled by the 
Sessions Judge as a very zenlous witness, is 
not corroborated in material particulars, 
The approver, in his zeal to give evidence 
against a number of men of different vil- 
lages, identified in the Sessions Court some 
half a dozen prisoners, whose names he 
admits he did not even know before the docoity 
took place. Then it also appears in the 
coursagof the enquiry that the wife of the 
prisonér Khalmau was seduced by Dalla. 
Now Dalla is a connection of the approver 
Mohun. The Judge says, that he does not 
cunsider that the fact of Khalman’s wife 
being seduced by Dalla would give rise to 
any enmity, because “ with people of such low 
“caste as the prisoner is, the taking away of 
“a man’s wife is often far from being any 
“ cause for enmity.” I cannot concur with 
the Sessions Judge in this opinion. On the 
contrary, as far as my experience goes, I have 
found that men of the lower classes are 
extremely jealous of their wives, 


Then there is the fact that these accused 
have examined some witnesses, who, on the 
whole, give them a good character, and say 
that they are men who occupy and cultivate 
land. The Sessions Judge observes that, as 
he is going to pass a lenient sentence, he 
does not think it necessary to send for the 
witnesses whom they desire to examine, 
although those witnesses were cited for the 
purpose of speaking to the good character 
of the prisoners, Thé Judge’s remark on 
this part of the case is somewhat remark- 
able. He says:—‘‘I am going to pass n lenient 
sentence because there does not appear any 
aggravating circumstances connected with it, 
Aud even if the witnesses give the accused 
a good character, the sentence would not be 


further mitigated, and I do not think it! 


necessary to send for them,” 


The statement of Mohun not being corro- 
borated in any material points except by the 
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taking all the circumstances of the cage into 
consideration, it would not be safe to convi: t 
the prisoners upon this evidence. We ther- 
fore direct that they be released. 


The 29th April 1873. 


Present: 


The Hon’ble J. B. Phear and F, A Glover, | 
Judges. 


Perjury. 
_ The Queen 


VETEUS 


Shib Prosad Giri, Appellant. 


Committed by the Magistrate, and tried by, 
the Sessions Judge of Midnapore, on a 
charge of gwing false evidence, 


Baboo Bipprodass Mookerjee for tho 
Appellant. 


A statement, untrue to the prisoner’s knowledge, 
made upon oath in the course of a judicial proceeding, 
amounts to perjury, notwithstanding the fact that the 
statement itself is immaterial to the matter before tho 
Court. e 


e e 
© 

Phear, J. —THE course which has been 
taken by the prosecution in thia case appears 
to be somewhat peculiar. The Sessions 
Judge in his judgment says :—“ The charge 
‘is for giving false evidence before a Moonsiff, 
“The suit was for rent against Hurnarain, 
“who pleaded in defence that he had paid the 
“rent and bad receipts signed by Shib Narain 
“tehsildar. The receipts were filed and were 
“denied on oath by Shib Narain, who stated 


confessing prisoner Chooramun, whose state- | “that he never gave any receipts signing him- 


ment lgbors under the same infirmity as 


that of the approver Mohun, we think that, 


“self Shib Narain. That statemert ig the 
“foundation of the present charge,” 


Se re 
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I fiad that this isso, The present charge 
rgns in these worda:— That Shib Prosad 
“ Giri, witas Shib Narain Giri, on or about the 


“ 20:h day of November ]872in the Court of 


“the Moonsiff of Namal, stated on oath that he 

“never grants dakhillas signed SÅib Narain 

“ Giri, which statement being false he has 

“intentionally given false evidence, and so on.” 
+ * * 


The deposition which the prisoner gave in 
the Court of the Moonsiff has been read to 
us ; and it appears that he there stated that 
he looked at the receipt pat in by the defend- 
ant Hurnarain, and then said that the signa- 
ture on that receipt was not his. He went 

e on to add apparently by way of giving greater 
force or emphasis to his testimony, ‘I 
‘sion receipts (dakhilla Farkhatti) aa Shib 
“Prosad Girl. I never sign as Shib Narain 
46 Qiri.” 

I think certainly one would have expected 
that the prosecution in framing the charge 
agninst prisoner would have placed if upon 
the material portion of tlie prisoner’s state- 
ment rather than upon the immaterial. Hur- 
nerain put forward a receipt which purported 
to be signed by Shib Narain tehaildar. If 
that receipt had really been signed by the 
prisoner, then, I suppose, so far as I ean 
judge from so much df the civil suit as has 
been disclosed to us, Hurnarain’s defence 
would have been complete. The material 
part then of the prisoner’s testimony in that 
caso was the passage in which he said 
the receipt put forward by Hurnarain was 
not signed by him. If he made that state- 
ment falsely, unquestionably that statement 
was a perjury of the most serious and most 
material kind. Consequently, I repeat I 
should have expected that the prosecution 
when it set itself'to prosecute the prisoner 
for perjury would charge him with having 
committed perjury inthat particular statement. 
If appears, however, that for some reason 
or other the prosecutien has chosen, instead 
of tMis to charge him with perjury in the 
edilateral matter, namely, in the statement 
which he made to the effect, ‘I never grant 
“ any receipt signing myself Shib Narain.” 
To show how unimportant this last statement 
is I need only remark that this statement 
might be entirely false, aud yet at the same 
time it might be perfectly true, that the 
prisoner, did not in fact sign the receipt 
which Hurnarain put forward. It seems to 
me, therefore, that the course taken in this 
case amounts to prosecuting the prisoner for 
a shadow while the matter of real substance is 
allowed entirely to goononeside, Although 
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he may have been rightly convicted in this 
case yet it may well enough be that Haur- 
narein’s plea of payment was a false plea in 
tha case tried before the Moonsiff. It is 
possible to conceive that tha prisoner was 
not prosecuted upon the material statameht, 
because Hurnaraiu’s testimony could not be 
relied upon, but if so, in my judgment, he 
ought not to have been prosecuted at all, 
However we must take this case as it comes 
before us; and we find that the Judge and 
the assessors have upon the evidence arrived 
at the conalusion that the statement made by 
the prisoner to the Moonsiff to the effect that 
he never gave any receipt signing himself 
Shib Narain, was av untrue statement to the 
prisoner’s knowledge. And inasmuch ag 
that statement was made upon oath in the 
course of a judicial proceeding, no doubt by 
the penal law of this country it amounts to 
perjury, notwithstanding tho fact tigt the 
statement itself was immaterial to the matter 
before the Court. On looking to the evidence, 
which we have had read through very care- 
fully, it appears that there is the testimony 
of the witness, Ram Narain Jana, who says 
that the prisoner has ‘given him several 
receipts marked in Court A, B, C, &c., and 
that he saw the’prisoner sign his name upon 
them, and that that name is Shib Narain. The 
Sessions Judge and Assessors have believed 
this man, and if his testimony is worthy of 
credit, unquestionably it makes out very 
clearly that the prisoner told & falsehood; 
when he said in effect that he never at any 
time gave any receipt signing himself Shib- 
narnin. Itis impossible for us to say that 
the Sessions Judge and the assessors were 
wrong in giving credit to this man’s testi- 
mony, and consequently we think that we are 
unable to disturb the conviction. 

We are, however, of opinion having regard 
to the nature of the charge that is made 
against him, namely, that it is nof a charge of 
having committed perjury in the statement of 
any faet material to the suit in which the 
testimony was given, that indeed, as I have 
already shown it left the substantive issue of 
froth or untruth wholly untouched. We are 
of opinion that the sentance passed upon the 
prisoner is unduly severe ; we think that it 
ought to be reduced, and accordingly we 
reduce it to rigorous imprisonment for four 
months reckoning that period from the date 
of the origival conviction. s 
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The 80th April 1878. 
Present : 


The Hon’ble F. B. Kemp and J. B. Phear, 
Judges. 


d 
Misdirection— Charge to Jury—Act X of 1872 
88. 255 and 266. 


The Queen 
versus 
Rajcoomar Bose, Appellant. 


Copnitied by the Magistrate, and tried by 
tite Sessions Judge of Nuddea, on a 
charge of criminal breach of trust. 


Mr. M. Ghose and Baboo Bipprodass 
Mookerjee for the Appellant. 


The Court will set aside the verdict of a jury 
only in cases in which, by a misdirection to thejury, 
the acc has been materially prejudicied, or where 


has been. a failure of justice. 


Kemp, J.— Tue prisoner, the Deputy Post- 
master of Buggolah in Zillab Nuddeah, was 
suspended on the 2nd of May 1872. It 
appears that the reason of his suspension was 
that he had reason to find fault with a sub- 
ordinate of the name of Jullbdbhur, and 
recommended his removal, His immediate 
superior wished to reinstate Jullodhur, but 
Rajcoomar Bose, the prisoner, objected to 
this, and this conduct on his part was consi- 
dered to amount to insubordination and led to 
his suspension. Subsequent to his suspen- 
sion, his successor, on taking charge of the 
Post Office of Buggolah, found that the cash 
balance in his hands amounted to Rs. 57. 
Of this sum the prisoner accounted for Rs. 2, 
and snid with reference to the balance of Rs. 55 
that it had been expended by him partly 
in keeping up a boat during the inundation 
of 1871, and partly in paying the wages of a 
railway peon of the name of Sreesh Chun- 
der Pal. An explanation was called for from 
the prisoner Rajcoomar Bose, which he sub- 
mitted in great detail to the Post Office 
authorities. In this explanation he makes the 
same statement with reference to the Rs. 65 
cash balance that he now makes before the 
Sessions Judge. The Post Office authorities, 
not deaming that explanation altogether satis- 
factory, directed the Inspecting Postmaster, 
who has been examined in this case, to prose- 
cute Rajcoomar Bose. The charges against 
Rajcoomar Bose are under Section 409 of 
the Penal Code of criminal misappropriation 
of moneye which were in his charge in his 
capacify as a public servant. The Deputy 


THE WEEKLY REPORTER. ° 


Rulings. 


e | 


Magistrate framed the charge under one head 

but the Sessions Judge, for some r€ase 

which we do not quite understand, thought 
proper to split it up into three separafe an 

distinct charges. The case was tried wit 

the aid of a jury, and they convicted the 
prisoner under Section 409. The Session 

Judge has sentenced him to five years’ rigotou- 
imprisonment. The main grounds of the 
appeal are that the Judge has misdirected the 
jury, and that his summing-up is one-sided : 
that he has omitted to point out to the jury? 
the evidence aud points in favor of the pmi- 
soner ; that he has omitted to point out to 
them the enmity which admittedly existed 
between the principal witness Jullodhur and 
the prisoner; that with reference to the alleg: 
alteration of the date in the letter, which i 

marked J in the book, he ought to hari 
pointed out to the jury that the prisoncr’s 
case was that the letter in question was 
despatched in September; that there was ne 
reason why the prisoner should alter the dat 

from September to October, while the body «1 
the letter remained unaltered, which concln- 
sively shows that the letter was despatched 
in September and not in October ; and fur- 
ther, that the prisoner could have had no con- 
trol whatever over that letter-book, inasmuch 
as, from the date of his suspension in My 
1872, to the date of his trial many month: 

after, it was never in his custody. ‘Then it is 
urged that the Judge entirely omitted to drav 
the attention of {he jury to the fact that thc 
prisoner’s case was not that he contracted 
with the boatmen directly with reference t 

the hire of the boat during the inundation, 
but that the contract was made with Jullo- 
dhur, and therefore the Judge was wrong in 
prominently calling the attention of the jury 
to the fact that the prisoner, instead of pay- 
ing the boatmen, had paid Jullodhur, and 
directing them to take that circumstance inte 
consideration as evidencé against the prisoner. 
Then and this is the most important erro: in 
the summiog-up, and by which undbuktedly 
the Judge has misdirected the jury in a mos! 

important part of the case, inasmuch as the 
Judge has directed the jury to hold as coun- 
clusive evidence against the prisoner the 
fact that the books which are admitted hy 
him show that in January there was no such 
sum amounting to Rs. 40 as cash balance 
from which the prisoner could have paid tho 
witness Jullodhur, as stated by him; wherc- 
as on referring to these books it appears that 
up to January there was a balance of Rs. 45. 
There are other minor omissions pointed out 
by the prisoner in the petition of arpeal, buc 
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wo think it sufficient for the purposes of this 
judgment to notice the principal ones which 
lave been stated above. The petition winds 
up with a statement that the sentence of five 
years’ rigorous imprisonment is too severe 
with reference to the prisoner’s youth, and on 
turning to the answer of the prisoner, we find 
that he is a young man of the age of 21. 

Now iu this case undoubtedly, the sum- 
miug-up of the Judge is very defective, ond 
he has in one or two instances, and notably 
ån the instance of the cash balance book, 
altogether misdirected the jury. The jury in 
this case have not been intelligently guided 
by the Judge, evidence has been placed 
before them which ought not to have been 
placed before them, and deductions have been 
drawn from facts which do not exist. The 
style of the charge algo appears to us to be 
very objectionable. The jury are repeatedly 
called upon in the following terms :—‘ Do 
you believe this?” ‘Can you believe that ?” 
instead of leaving them to judge of the evi- 
dence and to decide what weight is to be 
attached to it. 

Now it is not in every case in which thera 
has been a misdirection to the jury that this 
Court will set aside a verdict of guilty, but 
only in such cases in which the accused has 
been materially prejudiced, or where there 
has been a failure of justice. In other words, 
if this case had been tried with the aid of 
assessors, and this Court on appeal, after 
reading the whole of the evidence, should 


. come to the opinion that the verdict was 


not warranted by the evidence, this Court 
would be justified, under the ruling to be 
fooud in the 5th Vol. Weekly Reporter, in 
the case of Elahee Bux, to set aside the 
verdict, to direct the discharge of the pri- 
goner, and not to direct any fresh trial. 
In this case I have very carefully gone 
through the evidence, and I think that the 
prisoner is on that &vidence entitled to an 
actjuittal. The first sum which he is charged 
with mifappropriating fs a sum of Re. 40, 
which, as already stated, has been split up 
into two items of Rs. 33-6-4 and Ra. 6-10-8. 
Now there are letters from his immediate 
superior on the record, which show that the 
prisoner applied, for, and obtained sanction 
for, the employment of a boat during the 
great inundation which took place in 1871 
in the Nuddeah district, whereby all -com- 
munication by land was cut off, and no 
delivery of lettera could be made until a 
beat was obtained. The prisoner’s story 
is that he hired this boat through Jullodhur, 
who waf then subordinate to him, and 
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that although he repeatedly applied to his 
immediate superiors to remit the money 
for the hire of the boat, this was not dons 
until very Jong after ; that repeated demands 
were made for tlle money by the boatmen, and 
that he therefore advanced the Ra. 40 * on 
various occasions through Jullodhur to tha 
boatmen, and that he took from Jullodbur a 
receipt for the whole sum of Rs, 40. 
That receipt has been produced by the pri- 
goner ; if is witnessed by Kedar Bose and 
Sreesh Chuonder Pal, and sigued in English 
by Jullodhur, rural messenger. Kedarnath 
has been examined, and he states that the 
receipt was signed by Jullodhur jo his presence, 
and that the money was also paid in his pre- 
sence. Sreesh Chunder Pal has also been 
examined, and he says that the signature is, 
not his. Ws have, therefore, the evidence of 
Kedar Bose to the fact that the receipt was 
signed by Jullodhur, and that tha money 
passed to him. - On the other hand, We have 
the denial of Sreesh Chunder Pal. The signa- 
ture of Sreesh Chunder Pal is a very peculiar 
ong; and on a careful comparison of this sig- 
nature with his admitted signature on another 
document, which is on the vecd, I am 
clearly of opinion that Sreesh Chunder Pal 
has not givén irus evidence in this case, and 
that hia statement that he did not sign as a 
witness the receipt granted by Jullodhur ig 
false. ‘Then, on the other charge, the fact 
that Sreesh Chunder Pal admits that he 
wrote the receipt for Rs. 15 being the 
amount of his salary for three months, and 
that he also signed that receipt ; but he states 
that he did not receive the money, namely, 
the Rs. 15. Here, again we have, in this 
instance, algo the statement of the witness 
Kedar Bose, who deposes that Sreesh Chun- 
der did sign the receipt, a fact admitted by 
him, and that the money was paid to him. 
On the whole case, thorefore, if this had 
been a trial with the aid of assessors, instead 
of a trial by jury, we should not think it right 
to convict the, prisoner upon this evidence, 
We, therefore, do not direct,a fresh trial, but 
direct that the prisoner be discharged. 
Phear, J-——I entirely concur in all that 
has fallen from my learned brother Mr. Jus- 
tice Kemp, but I think that, under the circum- 
stances of the case, it may be as well if I add 
a few words, inasmuch as it very constantly 
devolves upon me to conduct trials by jury, 
and it seems to me, judging by the aid of my 
own experience, that in one perticularat any 
rate the trial of this case in the Sessions 
Court has not been exactly what the lgw con- 
templates. It seems to mo that the Judge’s 
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charge to the jury was not a summing-up of 
the evidence for the prosecution and defence 
such as is prescribed by the words of Section 
2565 of the Criminal Procedure Code; it was 
rather as I read it a sustained effort at per- 
suaSion, and there was no real endeavour 
made by the Sessions Judge to present the 
evidence on the one side and the other, both 
impartially before the jury. If I may be 
allowed to say so, I think that this error pro- 
bably proceeded from the adoption of the 
narrative form of charge. It is impossible I 
imagine to put a case to a jury in the narra- 
tive form from beginning toend with complete 
fairness to beth sides without giving the 
narrative & doable shape, i.e., stating it so to 
speak in the alternative, and I apprehend that 
very few persons indeed are able to do this 
‘with any great degree of success. It is no 
doubt mgst useful, because it saves time, that 
the Judge should state tó the jury in the 
narrative form so much of the facts as are 
admitted on both sides. But when he has 


reached this point, it is best I think that he |, 


explains distinctly the issues of fact which it 
remains for the jury to determine having 
regard to that part of the case which is admit- 
ted and to the charges upon which the pri- 
sovers are tried, and having made the jury 
understand these issues the more convenient 
mode of summing-up for him to adopt is in 
my judgment to present to the jury as clearly 
and impartially as he can a summary of ‘the 
evidence and the considerations and inferences 
to be drawn from the evidence, as they 
bear both on the negative and affirmative 
sides of each of the issues, It is impossible, 
of course, for any Judge to state every item 
of evidence, or to draw the attention of the 
jury to every fuct which has been deposed 
to, but he can without difficulty give them 
a summary of the leading points of the evi- 
dence, and the considerations and inferences 
to be drawn from it on the one side and on 
the other. He may, if he thinks fit under 
the last Clause of Section 256,eat the same 
time express to the jury his own opinion as 
to the facts ; but that is a very different 
thing indeed from that which the Sessions 
Judge has done in this case. The Judge has 
not, as Tread his charge, simply expressed 
his opinion, and then left all the evidence 
fairly before the jury, on the one side and on 
the other for them to judge of it by the aid 
of his opinion, if they chose to avail them- 
selves of it. But he has endeavored, I 
think, that at any rate is the impression which 
his charge has given me from first to last, to 
porsuadé the jury to take the particular view 
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of the facts and of the inferences from the evi- 
dence, which he himself has taken and drawn, 
and indeed he has left them no loophole for 
taking any other view. ‘This is not only not 
in accordance with the enactment of the Code 
of Criminal Procedare as I understand if, but 
I think it is a course calculated in the mofus- 
sil to withdraw altogether from the jury the 
actual decision of the case. Probably in 
other tribunals than a Mofussil Sessions 
Court it might lead to exactly the opposite 
result to that which I suppose was desiied 
by the Sessions Judge, that is, it would in 
such a case as the present lead to the opposite 
view being adopted by the jury, and so would 
cause an acquittal to be come to instead of a 


conviction. . Iconcur with the decision pro- * 


nounced by Mr, Justice Kemp. 


The 18th April 1878. 


Present: 


The Hon’ble J. B. Phear and F. B. Glover, 
Judges. 


Divorce—Mahomedan Law—Mainienance— 
Act X of 1872 ss. 536, 537. 


Nepoor Aurut 
versus 
Jurai. 


An order for maintenance having been made, under 
s. 586 of Act X of 1872, the plaintiff applied to have 
the order enforced. The defendant being called on to 
show cause why the order should not be enforced, divgrcod 
his wife (the plaintiff) in the presence of the Court :— 
HE Lp that, even if such divorce made such an alteration 
in the circumstance as to justify the Court, on the applica- 
tion of the husband (the defendant), in altering the order 
for maintenance, yet the defendant would not be relievarl 
from obeying the order during the time which had elapsed 
up to the date when and until that change of circum- 
stances had occurred, 


Tas case was referred to the High Court 
under Section 296 of Act X of 1872, in tho 
following terma :— 


s 
“ Neopoor Aurut prayed for and obtaincd 
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an order of maintenance on the 18th May 
1872 in the Court of a full-powered Magis- 
trate, Moulvie Amiruddin, who at that time 
declared that the plea of divorce set up by 
the husband had not been proved. 


On the 20th June following, the woman 
petitioned saying, that the husband had failed 
to carry out the orders of the Court, aud the 
case was made over to Moulvie Abdool 

Karim for needful orders with regard to the 
realization of the money due. On the 28rd 
July the Moulvie declared that, as the hus- 
band had divorced his wife, she was not 
entitled to maintenance, and that maintenance 
for the child could only be granted till he 
was 24 years of age. This order has only 
lately come to my knowledge, and I called 
on the Moulvie for any explanation he might 
wish to make. In his explanation he has 
stated his views, but as it seems to me they 
are erroneous, and his orders contrary to law, 
I forward the records for the perusal of the 
Court. 


‘ In the first place, the case was sent to 
the Moulvie for realization of the money, and 
not for enquiry into any objections raised by 
the man on any subject not connected with 
payments already made ; secondly, even had 
the Deputy Magistrate been authorized to 
enquire into any objections filed, it was not 
within his power to decide on the question of 
the alleged divorce, inasmuch as that had 
been already disposed of by a competent 
Court. 


“The Deputy Magistrate in his explana- 
tion states that he did not look to the 
divorce alleged to have taken place previous 
to the orders of Moulvie Amiraddin, but 
to that which the husband in his presence 
ave to the woman,‘and which according to 
he Mussulman law, was good and sufficient, 
and.anfounted to achhnge of circumstances 
which authorized a fresh order from him.” 


Phear, J.—It does not appear very clear 
upon the papers which have come up to us 
in this reference what precisely was the 
order that was made by the Deputy Magis- 
trate on the second occasion. We under- 
stand that an order for maintenance under 
the legislative provisions which are found 
in Section 586 of the existing Criminal 
Procedure Code was originally made, and 
that it came before the Deputy Magistrate 
for the purpose of being enforced. It 
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appears from the Deputy Magistrate’s letter 
of explanation that he called the husband 
before him to show cause why the order 
should not be enforced, and that the husband 
thereupon in his presence divorced his wife. 


And we cannot gather from the Deputy 
Mogistrate’s statement what course he took 
at this stage. He tells us that he considered 
the divorce so effected by the husband was 
safficient to relieve the husband from the 
duty of compliance with the order of main- 
tenance. As I have already said, however, 
the Deputy Magistrate does not state in words 
what formal ordet he passgl. Now it is 
clear I think that, as long as any order duly 
made under Section 586 or its former equi- 
valent, is existing, unaltered by any subse- 
quent proceeding, it is operative, and it would 
be the duty of the Deputy Magistrate when 
called upon by the wife, in whose Kor the 
order was made, to enforceit, The following 
Section, 587, provides a mode in which the 
person against whom the order is made can 
upon a change of circumstances get that 
order altered. And it seems to me probable 
that upon the facts stated by the Deputy 
Magistrate when the husband in his presence 
divorced his wife, such on alteration of cir. 
cumstances did occur which would justify 
the Deputy Magistrate upon the application 
of the husband, in altering the ‘order. for 
maintenance in favor of the wife, 


At the same time it appears to me quite 
clear that that change of circumstance, even 
if it were such as to justify the withdrawal 
of the order of maintenance against the wife 
altogether, would not relieve the husband 
ftom the necessity of obedience to the order 
during the time which had elapsed up to the 
date when and until that change of circum- 
stance had occurred ; in other words that the 
husband was at any rate stricely bound to 
pay the maintenance money according to the 
terms of tha order up to the date when in 


the Magistrate’s presence he divorced his 


wife as the Deputy Magistrate says he did. 


With these remarks which may serve as 
some guidance to the Deputy Magistrate, we 
direct that the record be returned to him, in 
order that he may take the requisite steps in 
the matter and pass the proper orders, 
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Additign to Rule 12, Section V, Chapter VTI, 
sy 121, of Boards Rules regarding secu- 
rity bords. 


No. 1. 


Tue following is added as Rule 12, Sec- 
tion V, Chapter VI, page 121, Board's 
Rules — 


“Security bonds given on plain paper by 
. ministerial officers are exempted from payment 
of registration fees.” $ 


i 


ey 


The additional compensation of 15 per cent. should 
always be paid when land ts taken for public 
purposes*under Act X of 1870, except in cases 
of special agreement. 


No. 2. 


Tue Board have noticed the existence of 
a cofimon impression among local officers 
that, when parties interested in land to be 
taken epunder Act X of 1870 make no demur 
to the acquisition, or any distinct claim to 
the addjgional compensation authorised under 
Sectidn 42, such acquisition should not be 


considered compulsory, and therefore no 


additional compensation should be awarded: 


to 
impress upon all officers engaged in lanl 


2. The Member in charge desires 


acquisition proceedings that itis @ presumptio » 
of law, and not of fact, that the surrendcr 
of land acquired under Act X of 1870 is 
compulsory. The additional compensation of 
16 per cent. should therefore be paid in all 
cases, except where under special agireemen; 
the parties have accepted alump sum, and 
distinctly waived or included therein the clain: 
to any additional compensation under Section 
42. Inall such cases the agreement mus: 
be taken in writing, and filed with the pro- 
ceedings, 


Pai 


| Alterations in Seciton 7, Chapter VI, Board's 


Rules, regarding leave rules and absentee 


allowances. 


No, 3. 


Tu following alterations are nde in 
Section VII, Chapter VI, Board’s Rules :— 


Clause 1.—Substitute for this Clause ‘ The 
“ Covenanted and Uncovensnted Absentee 
‘Regulations are contained in ‘the Civil 
“Leavo Code,’ being the Notification of the 
“Government of India, Financial Depart- 
‘ment, No. 2008, dated 14th March 1872, 
‘with subsequent amendments published 


“under the same authority.” j 
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Clause 5.—For the words “ The Govern- 

e mént of India have authorised the grant of 

half-pay” to peons,” substitute “ Half-pay is 

allowed to peons,” and strike out from tke 

words “and the Government of Bengal” to 
the end of the Clause. 


Clause 6, para. 1.—For the words “ un- 
der Section ll... April 1864,” substitute 
“ Section 8, Supplement F, of the Civil Leave 
Code.” 


e Clause 6, para. 2.—For the words “ under 
Section 12......06. April 1864,” substitute 
“Sections 5 and 7, Supplement F of the 
Code.” 


Clause 7.—This Clause is cancelled, the 
form prescribed in it being superseded by 
that given in Section 15 (4. 1), Supplement 
F of the Code. 


New rule added to instructions regarding the 
administration of Act X of 1870. 


No. 4. 


THE following is added as para. 17 A of 
the instructions for the administration of Act 
X of 1870 :— 


17 A.—In all cases yeferred to the Court 
under Section 15, the Government Pleader 
should, ufider Section 28, be instructed to 
appear and state the cause on the part of 
Government to the Court. 


Įį 


A. Monry, Esq., C.B. 


Alteration ip Board's Rules, Clause 3, para. 7, 
page 114, admitting Inspectors of Police to 


share tn special rewards granied tn cases of 
non-realization of fines under the Exotse and 
Opium Laws. 


No. 5. r 


Ir appears desirable that Inspectors of 
Police shouid share in the special rewards 
granted by the Board of Revenue in cases 
of non-realization of fines imposed under the 
Excise and Opium Laws. The following 
alteration is therefore made in* the Board’s 


Rules :— 
Clause 8 of para. 7 at page 114. 


For “ Sub-Inspector,” substitute ° ey eee 


Provides against the insufficiency of stamps in 
Sub-divisions and Moonstffees. 


No. 6. 


Soxre officers have represented that there 
is a difficulty in giving full effect, at Sub- 
Divisions and Moonsiffees, to the order con- 
tained in the Government Notification of lst 
July* last, issued un- 
der Section 27 of Act 
VU of 1870 (the 
Court Fees’ Act), 
which rules that, when a single stamp can be 
used as the exact stamp required to denote 
a fee, it should ebe so used, unlesa the Col- 
lector certifies that no such single stamp is 
in stook. The Member in charge desires, 
therefore, that all District Officers will 
impress on stamp-vendors the necessity of 
taking for sale a sufficient stock of stamps of 
the higher values required in suits in Moon- 
siff’’ Courts, aod to warn them that, if they 
do not keep up a proper stock of Court fees’ 
stamps to meet the public demand, itill be 
necessary to cancel their licenses, 


* Vide page 2 of the 
Calcutta Gazette, dated 8rd 
July 1872. 
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The Towpih Statement is-not intended to supersede 
Return No. X, und need not be employed unless 
found useful, 


8 No. 1. 


As it appears from several communications 
received in this Office that the object of the 
Tow Statement, recently circulated, has 
iy Aeneas by several Revenue Offi- 
cers, Collectors are informed that this State- 
ment is not intended to supersede Return 
No. X, but to fucilitate the preparation of it. 
It need not be employed at all unless it is 


found useful. 


' A. Money, Esq. C.B. 


a 


Lays down amended Rules regarding the payment 
of rewards in cases where fines are not at once 
realized under the Opium Laws. 


No. 2. 


To secure the immediate payment of re- 
wards in cases where fines are not at once 
realized from offenders against the opium 
Inws, the Government has now authorized 
the Magistrate of every District to pay to in- 
formerg and apprehenders in such cases the 
rewards adjudged, up to the amount of 
Rs. 100, from the public funds, as soon as 


the case has been decided. Should payment of 
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any larger reward appear called for, referer ce 
should be made by the Magistrate to tic 
Opium Agent. The present Rule 5 F, Scc- 
tion XVIII, Chapter V, page 81, Boars 


Rules, is therefore cancelled and the fil- 


lowing amended rules are substituted :— 


5H’. When fines, &c., are not immedl- 
ately realized, the Magistrate is authorized tc 
disburse at once rewards up to the smouat 
of Rs. 100, taking the payee’s receipt, ai.d 
disposing of the receipted bill as providad 
for in the preceding rule. 


5G. Where a larger reward than Ra. 100 
is adjudged, the Magistrate should apply to 
the Opium Agent for authority to make tac 
payment, with a full statement of the c r- 
cumstances of the case and of his reascns 
for recommending a reward of more thu 
Rs. 100, together with a bill for the amount 
proposed to be disbursed, drawn up in tic 
prescribed form. On receiving the Agen ’s 
sanction, with the bill duly countersigne d, 


the Magistrate should pay the amount, aid . 


forward the bill to the Accountant-Geneial 
as a voucher, duly receipted by the payee. 


5H. The Magistrate should submit tc 
the Agent a monthly statement of all rewards 
paid under his direct order, sendifig yp at 
the same time, when available,—that is, wh3r 
not wanted for an appeal,—the records of 
the case, so that the latter may make thc 
regular necessary adjustment against tho 
Budget grant for the year, and keep the ex- 
penditure within the fixed limits. Whar 
the records cannot be sent, a short report, 
with the reasons for the amount of rewarc 


given, should be forwarded. j 
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A. ‘Money, Esg; C.B.. 


` ‘Addition to Rule XL of the Salt Manual. 
. No. 8. 

Frost the reports received on the working 
of Circular Order No. 10 of June 1872, in 
the districts within the Suliferous Tracts, it 
appears that generally the orders then issued 
have worked well, To render the new rule 
more completely successful, the following 
Addition is now made to Rule XL of the 
Salt Manual. 
gales of salt by each wholesale and retail 
‘trader, in éach month, should be kept by the 
Sub-Divisional Officer in the following 
form ”— 


“A register, showing the 


Retail Sale. 


: Wholesale Sale. 


Name of Vendor and 
* œ Locality 


Month. 





District Officers to warn'the ‘Police as to their 
duties and responsibilities in the matter of check- 
ing dealings tn illicit spirits. 

No. 4. 
Taeg attention of the Member in Charge 


| has lately been drawn to the marked inatten- 


tion of the Police, in certain cases, to their 
duty in checking dealings in illicit spirits. 
The District Officers, who are now the 
direct heads of the Police, should adopt 
mensures to stop effectually this neglect of 
duty. Where these. illicit deflings prevail 
to any extent, the Police can scarcely remain 
in ignorance, and silence on their part must 
generally arise from their connivance in the 
offence. 

2. Under the sudder distillery system 
there is greut temptation to illicit diatillation, 
aud the interests of every seller aud con- 
sumer of liquor are opposed to those of 
Government, Any money spent in purchas- 
ing the pretended ignorance of those whose 
duty it is to detect and prevent illicit distil- 
lation, is money profitably luid out by the 
illicit distiller. 
is impossible to secure due watchfulness and 


Under these circumstances it 


attention on the part of the Police; unless they 
feel that where the absence of these may be 
reasonably inferred punishment will follow. 
8. If therefore the Police are made 
clearly to understand that whenever the 
existence of illicit distillation is discovered 
through other agency than theirs, they will 
be put on their defence for neglect, and that 
punishment will follow unless they can clear 
themselves, a stronger blow will be struck at 
this system of fiaud upon the revenue than 
inany other way. The Member in Charge 
trusts that each District Officer will make 
every Inspector and Sub-Inspector afiswer- 
able that illicit distillation does not go on 
within his beat ; whilst at the same time the 
authority given by the law to award hand- 
some rewards to informers and appeghenders 
should be always liberally exercised. ` 
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Land Acquisition Act X of 1870, 


- No. l 
Ko the heading of column 8, Appendix F 
he“ Instructions for the administration of 
Xof 1870, add—“ or Court if the case 
eferred to the Court,” 


of Sale proceeds of the produce of 
Government lands. 


ki 


No. 2. 
DisTRICT officers 
proceeds of the pro- : med that. in 
e Pya ESA are infor ie at, i 
eing lands declaredby future, the items noted 
rnment tô be “ Forest 


in the margin should 
he 
le V of Return No. X. 


ta” 
excluded from 


A. MoNEY Esq., C.B. 
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Embezzlement of Stamps. 
No. 3. 


x a case of serious embezzlement of |. 


ps at a district sub-division recently 
ight to-notice, it appeared*that, for some 
ths, the state of affairs at the sub“ | 
sion was‘ unknown at head-quarters. | 
treasury officer at the sudder station 
repeatedly, but in vain, endeavoured, by" 
ct correspondence, to obtain proper ac- 
its from the officer in charge of the 
division. Had he applied to the Collector 
16 should have done, for the exercise of 
aseCtity over the snb-divisional officer, 


a proper check over proceedings i fave” 
been at once enforced. 

2. The member in charge fears, that, in ° 
many districts, the lax system prevails of 
putting a Deputy Collector in almost uncon- 
trolled charge of the treasury ; it is often 
difficult for such a subordinate officer to get 
a covenanted sub-divisional assistant to 
comply quickly with his direct requisitions. 
Commissioners are now requested to impress 
upon every district officer his personal 
responsibility for the proper working of 
every department under him. It is believeg 
that very commonly Collectors do not look 
into treasury work at all; and Collector: 
should exercise such supervision as woulc 
ensure the regular and prompt despatch o' 
all kinds of business connected with tho 


treasury. 


APRIL 1873. 
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—_—_—_—————— 


Table E5, Return XLI “ Register of Transfer,” 
to show the transfers made during the year to 
which the return refers. 


No. 1. 
District officers are informed that Table 
E5, Return XLI, “Register of Transfer,” 


‘should show transfers made daring the yeir 


to which the return rpfers, and those only. 





Land Acquisition Instructions — Temporary 
Agreements. 


No. 2 
Tum following is substituted for paragra >! 
16A of the Land Acquisition Instructions :— 
“Whenever the proprietor of any Ind. 
covered by a declaration, may offer to givo 
up his land to Government without com- 
pensation, whether on condition that swch 


land shall be restored to him whey no loner 
D—3 
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required for the purpose specified in the de- 
clayation or otherwise, the Collector should, 
for the purpose of securing the title of Gov- 
ernment, carry out in full the procedure 
required by the Act ; and in case no adverse 
claim is made to the land, award a sum of one 
rupee as nominal compensation for the land. 
attached by 
the proprietor to the gift of the land, the 
circumstances should be reported to the 
Board for orders; and should the Collector 
be empowered to accept the condition, a clause 
ghould be ingerted in the award pledging the 
Government to give effect to it.” 


Whenever any condition ia 


Gem 


Further Rule added to Rules at page 211 regard- 
ing estimates of requirements from the Record 
Grant. 


No. 3. 


To avoid mistakes, which are sometimes 
made in including in estimates of require- 
ments from the Record Grant items which 
are not-properly debitable to the Grant, the 
following rules are added as Clauses 1m, 1m, 
and ia, Section VI, at page 211 of the 
Board’s Rules :— 

lz. The following items may be included 
in the estimates :— 

Almirahs, 

* Racks, 

Oil, 

Tar, 

Cloth, 

Planks, r 
: Repairs to furniture, 
and also generally whatever petty stores, not 
being such as are properly procurable from 
the Stationery office, are required for special 
use in the record-room, as distinguished from 
all other branches of the office. 

lr. The cost of establishments for binding 
books kept in the record-room, for sorting, 
arranging, and destroying records, and for re- 
copying revenue records, other than those 


belonging to the Survey Department, may be 
debited to the Giant, 

lẹ. The cost of copying survey maps 
and records is ‘not debitable to the Grant, 
nor is that of re-writing the general afd 
Pergunnah Registers of Estates (A, B, and 
C). Articles piocurable from the Stationery 
office should not be charged to the Grant, nor 
should petty stores, such as those enumerat- 
ed in Clause 11, page 310, Board’s Rules, 
unless they are required for use in the record- 
room. ” 





Alterations in Board's Rules at pages 357 and 


229, 
aidi 


No. 4. 

In Clause 7, Section 7,at page 857, 

Rules, after the words ‘‘these rules” add 
“where the commatation-money is paid up at 
once in full” At the end of the clause 
add—‘‘In cases where the commutation- 
money and interest are paid in instalments, 
the report is to be made in the form of an 
extract from Register No. 46a.” 

The following should be inserted at page 
222 of the Board’s rules :— 

Register (No. 464) of commutations of 
existing grants. 2.—Number and date of 
existing grants, 38.—Number of the applica- 
tion in Register No. 40. 4,—Pergunnah, 
thannah, or sub-division in which situated. 
5.—Village or township. 6.—Area and 
boundaries of the plot as ascertained by sur- 
vey. 7.—Date of 8.— 
Name and residence of purchaser. 9.—Date 
10.— Amount 
1l.— 
12.—Dates of 
instalments of the prices being paid with 


commatatian. 


of possession being given. 
paid for survey and advertisement. 
Price for which commuted. 
amounts. (V.B.—interest-payments wot to 
ba shown here). 13.—Date and amount of 
interest-payments and period to which they 
refer. 14.—Date on which the title becomes 
absolute by payment of the purchase-mon 

in full, A j 


/ 
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Erratum. 


in Circular Order No.1, for April 1873, 
‘for “ Return No. 41," read “ Return No, 
41 B.” 


Pai 
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Instructions to Officers engaged in Land Revenue 
” Settlements. 


No. 6. 


Unk instructions from Government, the 
Member in charge requests that Officers 
engaged inland revenue settlements will, in 
future, record, in local beegahs ond in acres, 
in two columns, the areas of the estates which 
are being settled, and note whether the 
beegah on which the settlement rates are 
fixed is the. beegah previously used ; and if 
not, ‘what the difference between that used 
in the previous and that in the proposed 
settlements may be. This record should be 
made under the 7th heading of the settle- 
ment report form No, 19, page 802 of the 
Board’s Rules. 


Amendment of Board Rules, cl. 6, p. 125, 


i No. 6, 


Artsr line 3 in clause 6, page 125 of the 
Board’s Rules, insert “or at a more rapid 
rate than three miles an hour ;” and after 
“mile” in line 5, insert “ provided the 
actual expenses incurred by them, and no 
more, are drawn.” 


, For the last two lines of the clause sub- 
sutute— . | 

“in the following form :—Certifled that 
the exigencies of the public service required 
that the afwre Officers should be directed to 
Proceei by dak, or at a more rapid rate than 
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three miles an hour, and that no more? {hai 


actual expenses have been charged.” s 
Ld 


ee | 


instructions to District Officers regarding Re- 
turn XAXI, Table VI, heading XLI, Mis- 
ceilaneous., 


No. 7. é 


In submitting Return No. XXXI, District 
Officers will, in future, invariably explain 
fully, with reference to the entries in Table 
VI under heading “ XII, Miscellaneous,” 
how much money has been spent on improve- 
ments, or on objects by which the estates 
concerned will, from the point of view either 
of the proprietor or of the people, bentfit 
either financially or otherwise. 


as 


Alterations in the Form of Table IIJ, Return 
No. X. 


No. 8. 


Tue following alterations have been made 
in the form of Table III, Return No. K— 


For the headings io column I, substituto 
the following— 


(a.) Permanently-settled estates paying 
more than Rs. 100. 


(5.) Ditto ditto, Rs. 100 and less. 


{c.) Estates the property of individuala, 
temporarily settled or farmed. 

(d.) Ditto ditto held under direct manage- 
ment, 

(e.) Government esidtes under farming 
leases. í R 

(F) Ditto ditto under direct management. 





Total ae 


(g.) Estates under the Court of Wards, 
included in the above. 


(A) Estates attached by order of the 
judicial authorities, and included in the above. 


NV.B.—It must not be overlooked that, 
under present rules, all Government cstntes 
settled for terms of years pass out of tho 
category of Government estates, and become 
the property of the settlemont-holdefs, ex- 
cept where it is especially ees thine 

% e D— 
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the stttlement-holder has no right to resettle- | Instructions to Officers employed in taking up 
ment, in which case the settlement is a farm. Lands under Act X of 1870. 


The ‘Superintendent of Stationery will be 
directed to print the new forms immediately, No. 2. 
and also to issue separate slips for Table No. Looat officers who a i 
re, or are liable to he, 
HII, which can be pasted on to the forms at | employed in taking up lands under Act Xo 
present in stock in the district offices, with | 1870 -àre informed that, as plots of land 


2 view to avoid delay in the submission of similar to those to be acquired-change hands | 


the returns for the first quarter ‘of the cur- | from time to time, and records of many, if 
rent year, which must be prepared in the form | not all, of these transactions are to be found 
in the several Registrars’ Offices, they should 
test their own valuations of the lands which 
they may be engaged in taking up by a care- 
Addition to Board Rules, cl. 24A, s. III, p. 276. | fal examination of the registration records, 

rat whenever this source of information may be 


No. 9. ‘available, = 


Tae following should be added as clause | 
24A, Section HI, page 276, Board’a Rules— 


“ The rule in the last clause must be read 
in connection with the orders of Government, 
contained in paragraph 20 of Resolution, dated 
22nd April 1873, that, where the settlement | 
operations in any one district do not extend | 
over an area-of more than 2,000 acres in the | 
course of one and the same official year, they 
must be carried out by regular subordinate 
establishments constituted under that Rego- 
lution.” 


w 


See 
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Addition to Government Orders, par Land 
Acqursition Act. € 


No. 3. 


Tue following is added under the orders 
of Government to para. 9 of the Land Ac- 
quisition Instructions— 

“ But in all cases the Collector must verify 
‘| his information by. inquiry on_theaspot, and 
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value, to the effect that ‘the rates have been 
arrived at after local inquiry and inspection 
of the ground. ” 

These inquiries can now be made through 
the agency of the Subordinate Executive 
Establishments recently appointed by Govern- 
ment, 


MAY 1873. 
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Directions as to the Filling-up of Table LI of 
Return No. XVI, 


Instructions regarding the Disposal of all Lands 
along the Sides of Itoads. 


° i No. 1. 


Įr Ifas been decidefl by Government that 
all lands along the sides of roads, which are 
not permanently required for the use of the 
roads, are to be made“over once for all to the 
Revenue Department for disposal. The same 
course is to be followed in the case of roads 
in the Magistrates charge. But where the 
lands are still required for road purposes, but 
are temporarily available for settlement by 
the Collector, they are to be made over to : 
him in trust for the department to which and 6, respectively.« ‘le 
they belong ; and when they are settled. the’| -Ifthere be no figures against ei fe 2 


No.4. : 


As there has been a want of uniformity in 
filling up Table II of Return No, XVI, it is 
hereby notified, in. supersession of all previ- 
ous orders separately issued from time to 
time to District Officers, that columns 4 and 
5 against headings 3 and 7 should invariably 
be left blank. Columns 6 and 7% against 
those headings will, however, show the 
differences between headings 1 and 2, and 


revenue -is first to be credited to Land Rev- | and 6, the figures against headings 1 snd 5 
enue, “and then transferred to credit of the | ru sectively should, of course, “w$ brought 
department to which the lands belong. down. Loo. ~ 
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must attach a certificate to his estimatè of. _ 
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